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PREFACE TO THE THIRD EDITION. 


Since the second edition of this work, there have been certain amendments in 
the Aot. All these amendments together with up-to-date oase-law, Indian as well as 
English, throwing light over various knotty problems have been incorporated 
herein. The whole work has been thoroughly and critically revised and a great deal 
of attention has been paid both to acouraoy and method of exposition. 

As there are various companies and business oonoerns which carry on their 
businesses in both British India as well as Inlian States and they also have to resort 
to the Excess Profits Tax Law of the States, it has necessitated the incorporation of 
the legislative pieces relating to excoss profits tax matters passed by the variors 
Indian States in this work. Every effort has therefore been made to add herein all 
such legislative pieces in whatever state they are in force. Exoess Profits Tax Law 
of Hyderabad State could not however be added inspite of every effort bnng made 
for securing it. All th<°se Acts are somewhat similar to the Excess Profits Tax Law 
in force in British Indii. Notes on their provisions have not therefore been thought 
well to be added to them to mike the book more bulky in view of scarcity of paper 

and in tbeir place it is advhed that notes given in the first part of this book m*y be 
referred. 

Likewise enactments relating to exoess profits tax in foreign countries such as 
in United Kingdom, Ceylon, Canada and United States of America have also been in- 
corporated her? in in order to make this edition muoh more useful for the persons 
having business connections or branches there too. 

This present edition, I hope, will prove to be of much importance to all and 
of great assistance specially to th .se who have also their business relations in foreign 
territories and wi'l have the same oordial reeeiption aooorded to the preceding edi- 
tions of this work. 

In the end it is hoped that readers will not mind the printer’s mistakes, if any, 
that may have crept in, in getting the work printed. 

* 2^5th October, 1945 

S B. R. .Tain 

Preface to the Second Edition. 

^ The Excess Profits Tax Act, though a provisinal law, still stands good and 
i$ enforceable due to the unexpected prolongation of the war. 

Unlike the Excess Profits Tax Act has presented many* complicated aspects, 

calling for amendments so quickly following its enactment. These and other allied 

matters necessitated a revised and enlarged Edition. 

One of the main features of the revised Edition is the innumerable examples 

on the difficult points. Then Notes, and Instructions relevant on each point have 
been moorporoted. 


16th April 1946. 


B. R. Jain. 

Author, 



Preface to the First Edition. 


The introduction in India of the Exoess Profits Tax and the consequent 
legislation relating thereto, in the shape of the Excess Profits Tax Aot. 1940, ©.tiled 
for a commentary on the Provisions of the Aot, almost all of which have been taken^ 
in some places verbatim , ficm the English law, as embodied in the recent Unit* 
Kingdom Finance Act, (2) of 1939. Someoftho provisions are of a decidedly 
indicate nature and, though draft*. d by expert English draftsmen, still needed an 
elncidintion in the light of the previous law and case-law on the subject as it existed 
in 19M.19 

The nail* aid important Section aid Provisions of the Aot, eg those relating 
to Standard Profits, Deficiency, Inter-connected Componies. Computation of Profits 
etc. have been exhaustively dealt with and explained by means of apt and appro- 
priate illustrations. The main Provisions of the Income-tax law made applicable to 
the Act have also been introduced in order to make the book self contained A 
digest, of *he English and Indian case law relating to Excess Profits Duty, as ©united 
in lVjfi. 1019, both in United Kirgdcm and in India, has also been made a part of 
• he book to rei der the compilation more helpful. The English and Indian case-law, 
though already noted in its proper place in the commtntary, has also been added in 
the shape of digest in order to enable a full and complete exposition of the caw s m 
in the light of the detailed facts thereof. Both the United Kingdom and the Indian 
Exce s Pioflts Duty Act, of 1915 and 1939 respectively and the United Kingdom 
Exo'ts Profits lax Act (2) of 1919, as alfo the Irdian income tax Act, 1922 (Amen- 
ded 1939), have been given in a separate Part, in order to facilitate easy reference. 

A comparative table of the present Indian Excess Profits Tax Act, 1940, indi- 
cating the Provisions of the Bill as introduced in the Ind.an Legislature, as amend- 
ed by the Seleot Committee and as finally improved by the Assembly and assented 
to by the Governor -General baa been given, with a view to explain the various 
changes made and to given an idea of the principles underlying these changes. An 
exhaustive Sul j« ct Index of all the Parts adds to the utility of the Book. 

No attempt has been spared to make the book self contained, self-explanatory 
and useful and it is confidently hoped it vill render such useful assistance to all par- 
ties cMicennd as it is intended to do. 

It is indeed a point of great regret that the Legislature have, apparently in the 
hurry of afPaiis, failed to give illustrations under important and difficult Provision 
of an Act which related to a very important branch of a heavey taxation. We hope 
the illustrations given by us are quite in accod with the Provisions for vthich they 
stand. 

At the end, 1 have to express my gratitude to Mr. C. L. Varma for his kind 
assistance rendered in the course render *,d in the course of the compilation of the 

book. 


Delhi , Uth May , 1940 > 


Author. 
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EXCESS PROFITS TAX ACT. 1 940 

PART I 

INTRODUCTORY. 

General: — The imposition of ‘Excess Profits* Tax by the State in cases^ of 
emerrgency has ever been justified hot >i from tlio administrative and the economical 
point of view. It is a method of equalising th'* burden of taxation on tho nation 
during exceptional times, such as War. 

It also prevents the concentration of wealth in the hands of a few, specially 
when many in the country haw to suciifico even their ordinary necessities of life at 
times of emergency 

Exc< ss Profits T «,x Act, though a com par.it ively modern legislation, is not a 
new to India either It was levied in the United Kingdom by the Finance Act (2) of 
1 915, during the last Great War of 1914—1919 and, in India by E. P. I). Act (10) 
of 1919. 

On the outbreak of the present War in Europe, in September, 1939, tho same 
tax has been levied by a legislation in the United Kingdom, Finance Act 2 of 19159. 
It has been levied in India by the Excess Profits Tax Act, 1940. 

At the time the Bill relating to the legislation was introduced in tho Indian 
Legislature, it was conaidi red that the imposition of tho tax was comparatively earlier 
than it was at tho time of the l ist war. In justifying the introduction of the bill at 
this stag*" the Ilon’ble the Finance Member observed : — “Once the justioe and desir- 
ability of the Bill was accepted it was infinitely better to introduce it as early as 
possible.” 

Some stroug opposition and passionate protest agaimt the Bill was made and 
exception taken to th* introduction of this exceptional measure without first feeling 
and expressing to the country iu facts and figures and details and need lor the money 
to b«* leceivod by «*^nh a sweeping measure, in particular, as it was considered that 
the measure would «,eiul to cripple the various industries in India, already struggling 
to exist, and may extinguish many. 

Expression was, in some quarters, given even to the idea that it was not inten- 
ded to be a rnt'i’o War measure but a ‘permanent measure . 

Another accusation laid at its door was that the Bill chose a period for deter- 
mining standaid profits which w.as a period of general depression. It was tantalized 
as being inopportune and pernicious also as it affected not only all industries without 
any exception but indirectly affooted agriculture also, ultimately, it was further 
considered that the measure would affect not only a limited number of assessces but 
a thousand ol share-holders in companies also. 

While, uh stated in para. 3 of the Statement of Objects and itcasons, tho 
necessary provisions relating to tho computation of profits and capital followed closely 
the provisions relating to Excess Profits Tax imposed in the Urfited Kingdom by the 
Finance Act 2 of I91f>, the Government had, it has been alleged, failed to appreciate 
the distinctly wide difference existing in tho conditions of the two countries. 

r Lhe English measure, it was pointed out, was tho culmination and consolidation 
of various other measures adopted under “The National Defence Contributions’*. 
Each and every measure in tho United Kingdom was taken after giving a full hearing 
to the case of each and every industry, large and small. 

It was pointed out that althoug the Dominions of Canada also had adopted 
the measure of Excess Profits Taxation, yet it had exempted several industries from 
this tax and that the Canadian Bill had several redeeming features. 
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EXCESS PROFITS TAX ACT, 1940. 


The above and similar further objections were taken to the Bill before it was 
referred to Select Committee Most of thoBe wore met by the Hon’ble the Finance 
Member in the spcach while introducing the Bill. 

While introducing the Execs- Profits 'fax Bill in the Assembly, the Hon’ble 
Finance Member, in dwelling on tin' justification of the Bill said that it rested on the 
principle of social justice first, but that he would take his man stand on the concrete 
fiscal footing, namely, that a country engaged in war was inevitably involved in 
additional expenditure mainly cm (b fence, and that it was, thcrotoro, just that in 
raising additional revenues necessary to cope with this additional expenditure, the 
Government should tax increased profits which, like the increased expenditure, arose 
out of the war. That, he declared, was a principle which no right thinking man 
would controvert. To resort to general taxation in these conditions, he said, would 
be to aggravate inequality. 

The Bill was ultimately referred to a Select Committee and many of the provi- 
sions thereof, objected to as stringent, were modified The minimum amount of 
taxable profits was raised from 20,000 (twenty thousand) to ,*10,000 in the Select 
Committee and ultimately to ,3(5, 00- > [Section 0 (4) of the Act]. The charg able 
accounting period gave up the period from 1st April, 193!) and commenced from 1st 
September, 1030 Above all, by an amenhment to the Preamble of tho Act, a perio- 
dical review of of the enactment by the Legislature was a^ured. Profits from Life 
Insurance business were exempted from taxation under the Act by the Select Com- 
mittee, mainly on the ground that such profits could not be deter mint'd annually but 
were subject to triennial or quinquennial valuation and that th^re was a reasonable 
presumption that life insurance business would not make any additional profits out 
of war conditions. 

The other forms of insurance were, of cours e not affected by tho above 
exemption. 

Principle of Excess Profits Tax s— As already stated above, the main principle 
underlying the levy of Excess Profits Tax by the Government is to find funds to meet 
the extraordinary expenditure to be incurred during times of emergency such as war. 

And as it is well nigh impossible to determine whether the abnormal profits 
sought to be hit by the tax arose directly out of war and war alone, all execs* profits 
from business (excepting a f *w) are assessed to tax during the war conditions. 

It was pointed out bv a Hon’ble Member (Dr. R. D. Dalai) in tho Legislative 
Assembly that Excess Profits Tax is a much nmro equitable way of raising money 
than an increase in income-tax The principle that the State should get a part of 
the profits accruing from the war is correct and should bo accepted by busines# men 
in India. The ta? is both inevitable and, in principle, unexceptional. 

The point, of taxing excess profits not arising directly out of war was explained 
by the Ilon’ble the Finance Member in his reply, thus :— u In times of war profits 
arise not meiely from the direct supply for the materials of war, but from a large 
jiumb-'f of transactions which are inseparably connected with tho essential features 
of a war time situation. There is a general quickening of the whole tempo of econo- 
mic activity, and has its roots in the imporious demand for the necessities of war. 

The principle of this Bill is not the taxation of profits which can be demons- 
trated to be due to tho war ; it is the taxation of excess profits arising in war time 
and in war ( onditioiis, because it is based on a principle of priority of taxation, 
namly, that th.^i cost of the additional defence measures should bo borne in tho first 
instance by those who in the conditions of war find themselves not worse off but 
better off. 

It would, thus, appear that, thc igh the principle of Excess Profits Tax Ao^, is 
in esfte, to tax mainly such excess profits as arise out of war alone, although it has 
incidentally to tax such other excess profits aLo as might arise out of and during the 
war conditions, no “meticulous distinction” being possible to be made between the 
two. The prinoiple of such a tax has been well recognized all over. 
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Nature and Scope of Tax : —(1) Excess Profits Tax, is “clearly of the nature 
of a temporary tax related to abnormal, conditions and likely to be terminated when 
those conditions are considered to bo no longer in existence”. 

Excess Profits Tax is leviable on profits arising out of cerrain businesses only, 
and on such profits as are in excess of the pre-war standard period and have accrued 
during the chargeable accounting period. Like income-tax, the tax is not chargeable 
on income profits or gains from whatever source arising. It is different from income- 
tax in that it is chargeable, not on all or ‘total income* but only on profits arising 
from -certain business. And it is only the excess of profits calculated in a way (as 
indicated in the Act) that is chargeable The assessment of the Excess Profits Tax 
is on the profits of the business aud on the person owning the business or entitled to 
the profits*. Just as under Income-tax Act, capital profits are excluded. 

The question whether any activity or set of activities does or does not amount 
to ‘business 1 is essentially one of fact. Just as in England, t so in India, control of 
business is the tost in case of business carried outside British India. 

Profits of a piofession carried on by an individual or individuals in partnership, 
which depend wholly or mainly on his or tle ir personal qualifications are outside the 
scope of the tax. 

The holding of investments or property by an incorporated company or society 
is however, a business within the scope of the tax. 

Again, all businesses carried on by one person shall bo taken to be one business 
and not different businesses separately assessable [Second Proviso to Section 2 (5)]. 

Measure of Excess Profits Excess Profits Tax, as its very name indices, 
is levied on the amount of profits of the chargeable accounting period that are in 
excess of the standard profits. What is chargeable accounting period and how aro 
standard pi utils to be determined’ will be found indicated in Sections 2 (6) and 6 of 
the Excess Profits ’tax Act, 1040. 

If the Excess Profits do not exceed thirty six thousand rupees, no question of 
liability to Excess Profits Tax arises at all [Section 6 (4)]. 

History of Exeess Profits Tax Act : — 

|. In the United Kingdom : — Tax on excess profits was first levied in the 
United Kingdom, at the time of the previous Or cat War 1014-1919, by the Finance 
Act (2) of 1915. Under the said Act, th*» Tax was levied as ‘Excess Profits Duty*. 
How the profits chargeable, with the sai l Duty, the pre war standard profits and 
the capital employed in tue business were to be computed formed tho subject of the 
Rules contained in Schedule Fourth (Parts I, II and III) of the said Act. The opera- 
tion of the provisions of 1915 Finance Act was oxtendod by the various subsequent 
Finance Acts, some new provisions relating to the Duty being added. The last one 
of these Acts so extending the provisions was the Financo Act, of 1919. 

(2) On the outbreak of the oxisting hostilities in Europe, Finance Act (2) of 
1939 was hurried through the Parliament, having been passed without being as 
closely examined as it would have been under normal conditions. This time it has 
been passed under title of * Excess Profits Tax * and not * Excess Profits Duty *. 
Although the Act, as it stands, contains several new features that did not find place 
in the 1915 Aot, yet it boars a * family resemblance ’ to the former Exeess Profits 
Duty Act. Hence, the case-law under tho latter may well be referred to with 
advantage. 

The main provisions relating to the Excess Profits Tax are contained i i Part 
III (Sections 12-22) Finance Act. (2) of 1939, Schedule 7 contains the Rules. It 
supersedes the Armament Profits Duty introduced by Part HI, Finance Act, 1939 
which together with the Ninth Schedule to that- Act is repealed by Section 20 
Finance Aot (2) of 1939. 

n Per Sir W.Ayling Kt C. J. and Coutta Trottor and Kumcsami JJ. w Committeioncr Income- 
tax, Madras V N. Govindoaami Naidu I I-.T.C- 174 (176). 
t Ogilvia T. Kit ton 5 T. C« 835. 
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Though the Excess Profits Tax under tin* 1030 Aet is modelled on the lines of 
the Excess Profit* Duty under the 1915 Finance Act, there are many points of 
difference between the two taxes, in particular, as to the determination of the 
standard profits. 

2 . In India —(1) An Act for levying Tax on Excess Profits on the lines of the 
English Finance Act (2 of 1015, was passed in India towards Die end of tho last 
Great Wiroi 11)14-1019. Its provisions were similar to the Cnited Kingdom Act 
of !«>!,». This Act was in force for a very short period and hardly any complications 
arose m the administration of it in this country, tho provisions of tho same being 
meagre and simple. 

( 2 ) The present Excess Profits Tax Act, 1910 has been enacted almost entirely 
on the lines of tli'* English Finance Act (2) of 11)31), some of the provisions of the 
English Law having been takm bodily from the Finance Act (2) of 1939. 

The principal differences between the English and th ‘ Indian Excess Profits 
Tax Acts are due to the differences m the income-tax system in tho two countries 
For example it has been possible in Tndia to follow 1 he income-tax profit, more 
closely than in the United Kingdom because m the latter country the basis year for 
assessment can vary between the current year basis and the previous year basis. 
For this reason, in tin* United Kingdom, 'instead of taking the simpler course of 
following the income-tax profits for the purposes of computing standard profits, 
the calendar years 1935; 193»> and 1937 have been taken. These correspond fairly 
closely to the previous years’ for income for the year 1037 -‘IS, and 1938-30. 

The other main difference between the United Kingdom Exco** Profits Tax 
and that levied in India relatoB to machinery, but the differ aces are more ft matter 
of form than of substance. 

Excess Profits Duty under 1919 Act and Excess Profits Tax under the 1940 
Act. — distinc ion between : —The Excess Profits Duty Act of 1919 followed in India 
the old Excess Profits Duty formerly charged in the United Kingdom and contained 
in general same defects as the corresponding United Kingdom Duty Act. Perhaps 
the most important difference between the 1919 Duty Aet and that in tho 1910 Act 
is the exemption from Indian Excess Profits Duty formerly granted to all concerns 
paying England Excess Profits Duty. The 1940 Act makes no such exemption but 
does contain the double taxation relief provisions which the incidence of both taxes 
make absolutely necessary. Another difference is in the machinery provided foi 
administering the tax. 

Summary of 1940 Excess Profits Tax Act : - Excess Profits Act, 19-10, imposes 
a tax of 50% on the excess of business profits made after the 1st September 1939 
and for the chargeable accounting period beginning after 31st day of March 1941 
be an amount equal to Sixty Six and two third per cent (06 2/3 %) (Under Finance 
Act 1941) over standard profits \ The main points covered by the Act are 

(1) Business liable to Excess Profits Tax t.e. to which the Act applies, 

(Section 5). 

(2) Computation of Standard Profits (Section 6). 

(3) Computation of Capital (Schedule 11, Rules). 

(4) Computation of Profits for Esces* Profits Tax purposes (Schedule 1 

Rules). 

(5) Relief in case of Deficiency of profits (Section 7). 

(G) Cases of Succession and Amalgamp Mon of businesses (Section 8). 

(7) Inter-connected Compares (Section 9). 

(8) Artificial transactions (Section 10; 

(9) Double taxation Relief (Section 11). 

(10) Penalties (Section 16). 

(11) Provisional assessment. ( 1 L A ) . 
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Chargeability of tax : — Tho Excess Profits Tax Act appus only to ‘business 
which includes something moro than 1 busm- s«* * under the Indian Income-tax Act 
Professions are included in business except where the profits depend wholly or mainly 
on the personal qualifications of tho owner and the business is not concerned mainly 
with the making of commercial contracts Business the profits of which arc subject 
to tax, are all those which, after 1st September, 19*511, make profits in excess of 
Rs. 110,000 per annum, where they an* liable to income-tax [under Section 4 Income- 
tax Act, 1022, amended 19110 Section .1 and 0 (4)] Exemption under Soetion 4, 
Income-tax Act 1022, aro maintained as exemptions for Excess Profits Tax purposes 
also, while profits from Life Assurance businesses have also boon exempted (Section 4 
proviso). 

Applicability of Section 4 (1) of Income-tax Acts— Under the Excess Promts 
Tax Act, profits only of such business fall within the scope of tho tax as are charge- 
able to Income-tax by virtu * of Sections 4(L) (b) (i) and (ii) and 1 (i; (c). Hence the 
profits in question should be those of a ‘ resident * or should * accrue or arise ’ or * 
be deemed ‘to accrue of aviso* in British India ; like Income-tax and Super-tax, mere 
receipt of profits in British India would not attract Excess Profits Tax. Tho Excess 
Profits Tax Act is not applicable to profits of a business Accruing or arising in an 
Indian State [Section Excess Plains Tax Act amended by Soetion 3 (Amending) 
Excess Profits Tax Act Section I of 1911 adding Proviso 2 ] 

Part profits - Where part only of the profits of a non-resident or of a person 
not ordinarily resident ujcruo or arise in British India or aro so deemed to accrue or 
arise under the Income-tax Act, the Excess Profits Tax Act applies only to the part 
of profits from business in British India, the same being treated as separate business, 
although all business to whi< h Excess Profits Act applies are to bo treated as one 
single business. The above case is an exception to the last mentioned Rule. Thus 
the ambit of the Excsss Profits Tax is narrower in certain repocts than that of the 
Income-tax A^t Profits shargeable on 'lrmittance’ or or receipt’ ba«is under the 
Income-tax Act arc exempt under the Excess Profits Tax Act. 

Standard profits .-—Standard profits are determined with reference to the 
profits of id anda rd period. The selection of 'standard period* is at the option of tho 
asscsscc, but h»- must- take two of the ‘previous yeais* stated [Section fi (2) (a) to (d)]. 
This period cannot be less than nine mouths Again, a distinction is made in the 
case of businesses ev ting before 31st March, 1939 and those started on or after 31st 
March 1930. In the case of former, the standard profits are to be based only on a 
standard period. In the case of tho latter i. c , a business started on or after the 
31st March, 1936, standard profits shall, at tho option of the person carrying on the 
business, be calculated by applying the statutory percontatge to the average amount 
of capital employed in the business during tho chargeable accounting period [Proviso 
2 to Section f» (i)]. If such a business lias been in existence long enough to have a 
standard period (not to be less than 9 months), the assessee may choose the period 
basis. 

Deficioncy: — In case of deficiency of profits, relief shall be allowed by adjust- 
ment, or repayments, tho principle of carrying forward’ being applied to the defi- 
ciency amount till it is exhausted [Section 7 (b)]. 

Succession and Amalgnmation Succession and amalgamation of business 
are to be ignored for purposes of the Act, The change would bo ignored and a new 
business deemed to have been set up after a change (Section S). 

Inter-co nn ected Companies • — Losses and profits of subsidiary com panics shall 
be treated as those of the principal company [Section 9 (4) Schedule 111] 

Artificial transactions Fictitious and artificial transactions are not to be 
recognised so long as they are intended to reduct* profits taxable under the Act 
(Seotion 10). 

Double taxation Relief A number of companies will bo liable to the Excess 
Profits Tax charged in tho United Kingdom and also to that charged in India Pro- 
visions is, therefore, made for the granting of Double Excess Profits Tax relief. 
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Nat ional Defence Contribution is to be taken as Excess Profits Tax paid in United 
Kingdom and similar relief is to be allowed in respect of it also. The relief is avail- 
able in case of Excess 1 rofits Tax paid in Indian States also prior to the amendment 
of 1941 [Section 11 (1), Proviso]. 

Deduction of Excess Profits Tax Excess Profits Tax is allowed as a deduc- 
tion in arriving at the profits for income-tax purposes i e., income-tax is charged on 
the net amount remaining after deducting the excess profits tax which has been 
charged (Section 12) 

Penalty Levy of penalty is provided for (by Section 10) for 

(a) Default in furnishing return [Section 13(1)]. 

(b) Default, in production of accounts, documents or other evidence [Sec- 
tion 13 (2)]. 

(c) Ccocealment of particulars of profits or of capital employed, oi deli- 

berately furnishing false particulars as to those. 

Previous sanction of Inspecting Assistant Commissioner is necessary for levying 
penalty. (Section l (> Proviso) 

Companies having Direc tors with controlling interest Rule 7 of Schedule I 
relates to deduction or otherwise of remuneration ol Directors having a controlling 
interest in a Company. 

Managing Agents .'—Rule 8 of Schedule I, relates to non-deductibility of re- 
muneration of managing agents. 

'fins exhausts the principal provisions for determining the amount of Excess 
Profits Tax payable There is \ cry little to be said for the administrative side. The 
normal procedure will be an assessment by Excess Profits Tax Officers, (under Sec- 
tion 14, after notice under Section 13). Profits escaping assessment may also be 
assessed at any time within five veary (Section 15). Normally, an appeal will lie to 
an Appellate Assistant Comm^Nioner (Section 17) and a second appeal, only in case 
of imposition of penalty or enhancement of assessment or penalty, will lie to the 
Appellate Tribunal (Section 18) The fom missions is also given the power to call for 
record^ and pass proper orders therein, where necessary (Section 19). Mistakes may 
be rectified by the Commissioner within four years (Section 20). 

Various amendments have been found necessary to be made in the Excess Pro- 
fits Tax Act, 1949 during its brief existence. Those have been duly noted at thoir 
proper plaees. 



Excess Profits Tax, Act No XV 1 940 

AN ACT TO IMPOSE A TAX ON EXCESS PROFITS ARISING OUT OF 
CERTAIN BUSINESS. 

(As Amended up to date) 

Whereas it is expedient to impose a tax on excess profits arising out of 
certain businesses in the conditions prevailing during the present hostilities ; 

It is hereby enacted as follows 

Short title, extent and _ Act ma y be called the Excess Profits 

Commence member. iax Act > *“40. 

(2) It extends to the whole of British India. 

(3) It shall come into force on such date as the Central Govern nent mav 
by notification in the official Gazette, appoint. 

Preamble A preamble always prefaces ail Acts of the Legislature, [t has its 
uses, the main one being the indication of the object and puipose of the particular 
piece of legislation. It is not a part of the Act itself but a mere recital. I It indicate 
the scope of the Act and furnishes a key to its construction,? and may be referred to 
m case of ambiguity. 3 Wh^re the enactment is not ambiguous the preamble cannot 
override it.4 A preamble has other uses also, for instance, it may be used to restrain 
the general mactments when it is necessary to do so for the sake of convenience 5 

The preamble of this Act has been amended by the Select Committee with a 
view that it should contain a definite reference to tho real aspect and object of this 
piece of legislation The. Committee observe: - Having icgaid to the proposed 
objects of the Hill, to tax additional business profits which accrue as a result of the 
conditions prevailing during the war. we consider that the preamble should contain 
a definite reference to this aspect of the proposed legislation. We have therefore 
amended the preamble to indicate eleaily that this new taxation is related to war 
conditions 


Tho terra ‘‘Excess Profits” is not defined by tho Act, though the terms, ‘Profits’ 
and ‘standard profits have been defined in Section 2. 

The term 'exce 1 '-,’ has to be taken in its ordinary sense as meaning ‘obnormal’ 
or ‘extra profits Ituie l, Scheduled I, together with the provisos to the said rule 
lay down how “profits” are to bo computed for the purposes of this Act. to be assess- 
ed as “Excess Profits” (See under Rule 1, Schedule 1 post). 

The term “certain businesses” indicates that the Aet is not applicable to all 
businesses Seetion n post points out to what business the Aet applies and to wliat 
it does not (See notes under Section 5 post'. 

Scope and applicability of Excess Profits Tax Act a English Law— irn-oine 
from professions is exempted under the English La >’ [Section ;39(e) Finance Ac, :> of 
19L r '] and (tccoiding to the said Section tho exemption appli-s to the profits of uny 
profession depending mainly on the personal qualifications of the person and not an 
investment of capital. There is abundant English cav.-Iaw on the point : The Com- 
missioner of Inland Revenue v. Peter McIntyre. Ltd , « tho first Division o’; tin Court, 
of Sessions, the Lord President (Clyde) pointed out: -“Tim exemption is of the profit 
of any profession the profits of which an- depend* nt mainly on the personal qualifiea- 

ll) Brindnban Chandra Sircar Chowdhry v. B. C. Doy Choudhry, 13, Bom. I. It. 40* • Collectors 

of Tnchinopoly v. Lakahaman L. R. I. J. A. 268 (A. CO : 

(2) Nga Hong v. The Queen ; 7 M. 1. A. 27. 

(3) Ibid : Gane3h v. Kriahnoji 1 1 B. 387 Chuma v. M. Fakiruddid, 2 M. 322. 

(4) Ibid. 

(5) Karmnaknr Mahali v. Niladhro Chodhury 5 Bombay L. R. 652. 

(6) 12 T. C. 10)1, at p. I0l3=a«:i027> Soas. 168-1927) So, L. T.63, 
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tions of the person hv whom the profession i=» carried on and in which no capital 
expenditure— or very little— is required. As has been seen, the present case is con- 
cerned with the profits earned by a company, in the business canied on by it. That 
business consists in p» rforming for its clients the services of an auctioneer, valuator 
and Estate Agent. Such a business is, in part at least, what is known as a 
profession. 

Thin is common ground between the parties and was the basis of the arrange- 
ment, and instruction above referred to. But the profits of the oompuiy enjoy, 
exemption unless they are dependent mainly on the personal qualifications of the 
person by whom the profession is earn'd, namely, the company itself 1 do not 
doubt that the word ‘person”, where it occurs in Section .‘19, may mean cither an 

individual or a corporate porson (See Moorhead and Go . v. Inland Revenue, 1924 S. C. 
S 45); but the “person” by whom the profession is canied on must obviously bo 
identical with the “person” on whoso personal qualification tho profits are mainly 
dependent In the present case the corporate person by whom the profession is 
cairied on. namely ilc* company,- lias no personal qualifications upon which the 

profits can be said to be mainly dependent or, indeed, dependent at all 

[ put nothing upon the second condition —as to whcthoi no capital expenditure is 

required So far as f can sei , the present ease raises no question about that 

It follows from what has been said that- the profits of a profession may, or may not, 
fall within the statut ;iy exemption, according as the nerson who carries it on as an in- 
dividual on the one hand, or a eoiporate person on the other hand For a professional 
bu.Mnos^es may b*» carried on by a company as well as by an individual but, ii by a 
company it is difficult to see how ths profit 14 can be dependent on the company’s 
personal qualifications for the temple rsason that a company is incapable of personal 
qualifications. That is all, as I understand, that was decided by Mr Justice Iiowlatt- 
in William Esplcn, Son and Swains ton. Ltd ^ . Commissioner of Inland Revenue (1919) 
^ K. 33. 791 and 1 respectfully think his decision was right 

(7Vr Lord Sands j “ The Section provides that where the profits are dependent 
mainly on the personal qualifications of the person by whom the profession is carried 
on, the exemption shnll hold. In Currie v. The Commissioner of Inland Revenue^ 
assessoe carried on the business of tho Income-Tax Payer’s Appeal Agency and did 
the woik of an accountant. Ho was not a (’bartered Accountant, nor a member of 
any organized professional body Me c^poeinlised in income-tax. assisting people m 
Income-tax matters For Ins s< moos in connection with income-tax matters, ho 
frequntly charged a percentage of the amounts discharged or recovered from tho 
lb venues aiithoriths by way of repayment Little or no capital was required to 
carry on his busim s< It w is held that assessed was not oairyiug a profession 
exempt under Section 99 {c). 

VuranV case ( Durant v. Commissioner of Inland Revenue 7a (assessed acted in 
respect of insurance business as follows : — ** Upon receipt of the necessary instruc- 
tions from any person wishing lo effect an insurance against fire he surveys tho 
premises to be insured and niak *n plans thereof; be ndv'ses as to any structural 
alterations lh- carrying out of whhh woul I, in lus opinion, result in a reduction of 
premiums, and, in conjunction with architects, superintends the carrying out of such 
alterations; he draws up sclndiib-s of pintieulars of properties to he insured and 
drafts policies lie advises a- to the company or companies with which and the 
amount for which the insurance should lie effected ; and he. negotiates with company 
or companies selected, and carries matters through to thoit final conclusion. Ho 
acted tea surveyor, valuer and apoiai.-cr only in commit ion with lus insurance work. 
It was held that lie was not carrying on a profession. The profession of a journalist 
and editor may, however, be canied on as separate from publication business, and 
tho profits of the two may be sc*pi r able for fix cess Profits Duly proposes.) Commis - 
sioner of Inland Revenue v. Maaee i2 T. (?. 41 (49, .70, o(>, 8, olM»8). 

(h) Indinn Law ; -Obviously, tin* asive exemptions apply so India also. This 
has been made clear in Section 2(5) defining tho term ” business : see notcB under 

(7) 12 T. 0. 245, 247, 200, 26 i. 

(7a) 12 T. C. 245 (249, 250, 250 (1920) I.K.B. 801-1921) 2 K. B, 302-337 I.L.R. 
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SECTIONS 1, (2) & (3). 

Section 2(5) below. When the Excess Profits Duty was imposed at the time of the 
last war, the then Excess Profits Duty Act of 1919 contain ad a Schedule (Schedule 
of excepted business), which was based on the English Provisions of the 1915 
Finance Act.l 

Section 1 (1) Title : — The Titlo of an Act is a part thereof through the pream- 
ble is not It is an accepted practice to refer to the titlo of an Act in construing 
the doubtful portions thereof.l*a A title of an Act, however, would not restrict the 
enacting portion thereof when there is no ambiguity 2. 

Section 1 (2) s — Section 1 (2) lays down the area to which the Act applies. 
The Act applies to the whole of British India. The term “ British India” (as 
distinct from “ India”, defined by Section 3 (27) General Clauses Act, of 1897), has 
been defined by Section 3(7) General Clauses Act, 10 of 1897, to mean, “all terri- 
tories and places within Her Majesty’s Dominion which are, for the time being, 
governed by Her Majesty through the Governor General of India or through any 
(Governor or other officer subordinate to the Governor General of India.” 

The above definition is now to bo read in the light of the Government of India 
(Adaptation of I ndian Laws) Order 1937 according to which, after 1st April 1937, 
‘ British India ’ would mean and include all territories for the time being governed 
(!) by the Governors of the Provinces, c.g , Bombay, Bengal, Madras, U. 1\, the Pun- 
jab, Bihar, C P.» Berar, Assam the N. W. F. Province, Orrisa, and Sindh — (2) by the 
Chief Commissioner, e g. t British Baluchistan, Delhi, Ajmer-Merwara, Coorg. By 
Section 95, Government of India \ct, special notification of the Governor General 
is necessary for application of an \ct of Legislature to British Baluchistan. Such a 
notification has already been made both with regard to the 1940 Excess Profits Tax 
Act and the subsequent Amendment Acts ( vide notification No. 13-W dated 2(ith 
June 1940, No. 224-N., dated 19th December 1940 and notification No. 51-F., dated 
1st April 1941.) 

Section 1 (3) : —An Act of Legislature generally comes into force on the day 
it is passed or on the date from which it is expressly indicated by an enactment to 
operate 

Dsually, an Act has no retrospective effect, unless expressly provided for so to 
operate. 

The necessary notification regarding the coming into force of Excess Profits 
Tax Act was duly pui lished in the Gazette of India oil the 13th April 1940, and the 
same was the date on which the Act come into forco. The Excess Profits Tax 
Amendment Act, 1940 came into opei a tion on the above date on which the Excess 
Profits Tax Act came into force (i.c., 13th April 1940.) In other words, the Amend- 
ing Act 1940 gave retrospective effect to the Amendments therein contained 
[Section l (2) ] Excess Profit s Tax Amendment Act 1940] When the Bill to amend 
the Excess Profits Tax Act, 1940, os reported by the Select Committee, was being 
considered, it was pointed out by an Hon’ble Member of the Legislature (Mr. Mohd. 
Azhar Ali) : 1 2 3 4 * There are two points which I would like to touch upon : the first is 

about the retrospective effect to be given to this Bill. I think it may work a little 
hardship ; it may be difficult for accounts to ho sufficiently adjusted. To this the 
reply of the Ilon’ble the Finance Member (Sir J.Raisman ), was: “I should 
perhaps point, out that we have not yot made assessments and that the Act as 
amended by this Bill will be the enactment whioh will he applied in making assess- 
ments, so that no question of hardship can arise from the fact that these amend- 
ments will have rostrospective effect.” 

J huS A th v fft0fc remftins that both tho Excess Profits Tax Act 1940 and the 
lflxn 1949 come into operation on the samo dato, viz., 13th April 


(1) Kaladan Suraleo Bazar Co. In re. 1 I. T. C. 50 (52). 

D* a ) B. Sundar Das v. Collootor of Gujrat 1 I. T. C. I89. 

(2) Mohd. Ali v. Assadunnisa Bibi Suppl. Vol. B. L. R. 774. 

(3) ® h * Attur Rehman v. Commissioner Income-tax Punjab 1934 I. T. R. 339 ; 7 1. T. C. 400 

ueirn Cloth and Goneral Mills Jo. v. Commissi oner of I.T. 1928 P. C. 2*2 2 I.T.C. 439. 
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The Excess Profits Tax Act (Amendment) \c,ts, (XI & XXIV) respectively, 
L941 came into effect on the dates they received the assent of the Governor General 
i e. } on the ‘'1st, March 1911 & 29 .November, 1911. 

. . Section 2 - In this Act, unless, there is anything 

Dejiuitions. repugnant in the subject or context -- 

(1) '* accounting period ’’ in relation to any business aeans - 

a) Where the accounts of the business are made up for successive periods 
of twelve months each of such periods : 

(b) in any other case, such period as the Excess Profits Tax Officer may 
determine : 

Provided thal in deter ’lining any accounting period under sub-clause ;b) 
the Excess Profits Tax Officer shall have regard to the period, if any, which is, 
or has been, determined as the previous year for that business for the purposes 
of the Indian Income-tax Act, 1922 

(2) “ Appellate Assistant Commissioner 5 ’ means a pei son appointed to be 
an Appellate Assistant Commissioner of Excess Profits Tax under Section 3 ; 

(3) “ Average amount of capital ” means average amount of capital 
employed in any business as computed in accordance with the Second Schedule; 

(4) “Board of Refrees ’ means a Board of Refrees appointed under 
Section 3 ; 

(5) “ business *' includes any trade, commerce or manufacture or any 
adventure in the nature of trade, commerce or manufacture or any profession 
or vocatior, but does not include a profession carried on by an individual or by 
individuals in partnership if the profits oi the profession depend wholly or mainly 
on his or their personal qualifications, unless such profossion consists wholly or 
mainly in the making of contracts on behalf of other persons or the giving to 
other persons of advice of a commercial nature in connection with the making 
of contracts ; 

Provided that where the functions of a company or of a society incorporated 
by or under any enactment, consist wholly or mainly in the holding of investments 
or other property, the holding of the investment or property shall be deemed 
for purpose of this definition to be a business carried on by such company or 
society : 

Provided further that all businesses to which this Act applies carried on by 
the same person shall be treated as one business for the purposes of this Act; 

(6 “ Chargeable accounting period ” means : - 

(a) any accounting period falling wholly within the term beginning on the 
1st day of September 1939 and ending on the 31st day of March, 19154 and 

(b) where any accounting period fall* partly "ilhin ana partly without the 
said term, such part of that accounting period as fal within the said term : 

(7) ‘ Commissioner ” means a person appointed tJ be or Commissioner of 
E P T under Section 3., 

(3) “ Company ” means a company os defined in the Indian Companies 
Act, 1913 or formed in pursuance oi an Act o f parliament or of Royal Charter 
or latters patent or of an Act of legi lalure of a ?Jriti".h possession ox of a Law 
of an Indian State, and includes any foreign association, whether incorporated or 
not, which the Central Board of Revenue may, by general or special order, 
declare to be a company for the purposes of this Act ; 

(9) “ Deficiency of profits 99 means — 

(!) where profits have been made in any chargeable accounting period, the 
amount by which such profits fall short of the standard profits ; 

(1 This date shall vary every year on the passing of the Finance Aet each year 
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(ii) where a loss has been made in any chargeable accounting period, the 
amount of the loss added to the amount of the standard profits; 

(19) “director” includes my person occupying the position if a director by 
whatever name called and also includes any person who — 

(i) is a manager of the company or concerned in the management of 

business ; and 

(ii) is remunerated out of the funds of the business ; and 

(iii) is the beneficial owner of not less than twenty per cent, of the ordi- 
nary share capital of the company ; 

(11) “dividend” has the meaning assigned to the expression in Section 2 of 
the Indian Income Tax, Act, -922 ; # 

(I?) “Excess Profits Tax Officer” means a person appointed to be an Excess 

Profits Tax Officer under Section 3 ; 

(13) 4 incomt” has the moaning assigned to ihe expression in Sec i on 2 of the 
Indian Income Tax Act, 1922 ; 

(14) “ fixed rate” in relation to div denis on share capital, othir *han ordi- 
nary share capital, includes a rate fluctuating in accordance with the maximum 
rate of inco m-tax ; 

(15) “Expecting Assistant Commissioner” meam a person appointed to be 
an Inspecting Assistant Commissioner of Exc.ss Profits Tax under Section 3 ; 

(16) ‘ loss” means a loss computed in the same manner as, for the purposes 
of this Act, profits are to be computed ; 

1 ( 1 6-A ) ordinary share capital” has the meaning assigned to that expression 
in Sub~sectioxa (8) of Section 9 ; 

(1?) “person” includes a Hindu undivided family ; 

(18) “prescribed” means prescribed by Rules made under this Act 

(19) “ profits” means profits as determined in accordance with the First 
Schedule ; 

(20) “standard profits” mean standard profits as computed in accodance 
with the provisions of Section 6 ; 

(21) “statutory percentage” means 

a) in relation to a business carried on by a body coporate (other than a 
company the directors whereof have a controlling interest therein) eight per cent 
per annum ; 

-(b) in relation to a business carried on by a partnership of which one or 
more partners is a body corporate (other than a company the directors where of 
have a controlling interest therein), such a rate per cent as is equivalent to — 

(i) eight per cent, per on so much cf the average amount annum of the capi- 
tal employed in the business during the chargeable accounting period as represents 
the share of any such body corporate, and 

(ii) ten per cent, per annum on the remainder of that amount : 

(c) in relation to a business t > which neither sub-clause (a) nor sub-clause (b) 
applies, ten per cent per annum; 

Provided that in relation to any decrease of qpuital the statutory percentage 
shall be in all cases six per cent 

Provided further that where ihe business was com neaced on or after the 
1st day of July 1938, the foregoing percentages shall be increased from eight, ten 
and six per. cent, to ten, twelve and eight per cent respectively ; 

(1) This clause was inserted by Section 2 of the Excess Profits Tax Amendment; Act, 1941 

I XI of (11)11). 

(2) Clauses (b> and *<•) wore substituted for the old Clause v b; by Section 2 of l he Excess Profits 

Tax (Amendment) Aet, 1910 XLII of 1940. 
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(22) “written down value” has the meaning assigned to that expression in 
sub-section (5) of section 10 of the Indian Income Tax Act, 1922. 

Section 2 : — Section 2 is the gen ral defining or interpretation clause, as it is 
also called. The marginal note to {Section 2 indicates that the Seotion contains 
“definitions” of certain terme requiring explanation with reference to their use in 
the Act. 

J t is a well recognized principle of legislation that usually, the “definitions” 
given in an Act of Legislature are meant f >r that particular Act and aro not meant 
to be imported into any other enactment of the Legislature. For this purpose Rules 
and Notifications are included in the Act. 

Unless there is anything repugnant in the subject or context Those words 
almost invariably preface a defining section of an Act and are obviously necessary, 
being a saving clause, meant to help in the construction of the definition or the 
meaning of tho terms given m the Section. The two term ; invariably used to define 
the particular terms in an Act are “includes” and “means”. 

There is a distinction between these two terms. The term “includes” is wider 
than the term, “means”* 

The expression “shall include” is not equal to “shall moan 2”.f It extends and 
does not restrict the definitions. J 

The term “includes” is used to extend or enlarge the meaning of the word, so 
that the term defined as “includes” indicates that, tliougk it embraces or includes, 
what the defining Sections says, it incans something else according to its natural 
meaning. In some cases, “includes,” maybe equivalent to “mean and include” 
and in such a case it may afford an exhaustive explanation of the meaning which for 
the purposes of the particular Act must be invariably attached to those words or 
expressions.! 

The term ‘means* is used to indicate that the definition is ‘exhaustive’. 2 

(1) Accountiug period:— The term ‘accounting period’ is quite as important 
in connection with assessment to Excess Profits Tax as the term ‘previous year’ is 
with reference to the assessment to income-tax. 

‘Accounting period’ primarily is the successive period of twelve months 
when the accounts of the assessee’s business are, in due course, made up for such 
period. 

In any other case, the Assessing Officer has the power to determine the same 
[Section 2 (1) (b)J. And, in so determining the accounting peiiod, a duty has boon 
cast upon the Excess Profits Tax Officer to have regard to the previous years, if any, 
ot the assessee determined for income-tax purposes. [Proviso to Section 2 (l) (b)]. 

Cl. (a) ‘Business’ shall have the meaning assigned to it under Section 2 (,“>) 

infra . 

Made up: — The expression ‘made up* means so kept and prepared that the 
true profits of the ‘business’ can be deduced therefrom. It has the same idea as 
is intended to be conveyed by the words ‘properly be deduced therefrom’ in Section 
13. It is notable in this connection that Section 13 Income-tax Act applies to 
E. P. T. also by Section 21 E. P. T. Act. 

An abstract of accounts made from ‘quarterly tolals’, where stock was taken 
annually, was not accepted as ‘made up’ in the sonse used herein. [James Cycle Co. 

1+) Bengal Coal Co., v. Janardhan Kishorelal De* 1936 I. T. R. 992 
(t) R. v. Keshav 26 L. J. M. €J. 19. 

(f ) R. v. Ilorna 27 W. R. 476; 40 L. T. 203. 

(1) Dithworth v. Commissioner of stamp 1899 A. C. 105 (106, 68 L. J.P.C. 1; R v. Grsud and 

others 10 B- 263; R. v. Asimtobh Chukravarli 4 C. 483, Vyankajo v. Sarjoe Rao Apptijoe 

liao 10 15, 636. 

(2) Royal Turf Club v. Secretary of State 4S C 81*i, 1 T.T.C. 108, Commissioner of Inoom* 

tax Bombay v. Mutual Asbooiafcion of Australasia 1933 Bom. 427. 
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Ltd v. C . I. B . 12 T. 0 . 98, (101). See also John Marston Ltd. v . C. 7. B. 12 
T. C. 100, 110]. 

In another English case Hall v. C. I. B. 12 T. 0. 382, 385, 390 (1921) 1 K. B. 
(213), profits of the pre-war period, during which contracts was made, were ignored 
and profits oi the period when the goods were actually delivered were taken to he 
profits of “accounting period*’. JSubsquent receipt of profits is no consideration, 
whore the profits relate to work done during the accounting period ( Isaac Hilden 
& Sons Ltd. v. C. 7. B. 12 T, C. 768) 

Periodical Accounts: — It may he in various business concerns that alternative- 
ly, periodical accounts (say, six monthly or three monthly accounts) may be complied 
for the benefit of the diieotora in addition to the twelve monthly accounts which are 
presented to the shareholders. In such cases the question requiring attention is : 
which are the ‘accounts* for the purpose of standard period for computing standard 
profits. It has been considered in a very recent case of Jenkins Productions Ltd . 
v. (7.7 B (1914) 4 1. T. <4. 98 : 1944 A. T. C 329; 1914 i All E. R. 610 The facts 
of his case are; The appellant eampany had made up for each half yearly ended the 
33th June and 31st December a trading and profits and loss account and a balance sheet 
and the accounts included the figures of stock at the end of each half year. These half 
yearly accounts were audited and were regularly placed before the directors and were 
appiovcd by them. The annual general meeting of the company were held on 3 ome 
date in October or November and at each of tlicso meetings the directors presented 
to the shareholders accounts for the twelve months ending on the previous 30fch 
June. The special Commissioners held that the ‘accounts* to be considered in 
arriving at the standard piofits of the appellant’s company’s trade or business for 
the period in question are the accounts ended 3 0th June, and so for the year 1935 
accounts ending 30th June, 1936 as presented to the shareholders in the general 
meeting. On appeal before the Kings’s Bench Division, the upholding of the Special 
Commissioners was reversed and it was held that to determine what periods should 
be taken for the purpose of ascertaining the standard profits of the appellant in the 
year 1935, the only periods to be selected can be periods of six months, since the 
accounts of the appellants were always made for such periods and half years of 1935 
must be selected ( i. e, two half yearly accounts ending 30th June 1935 and 30th 
December, 1935 both by aggregation) and not annual account ending 30th June, 1936 
as presented before the geueral meeting of the company because a period falling 
wholly outside stanr* rd year can not be selected. 

‘Successive period of twelve months’. — In order that clause (a) shall apply, 

it is imperative that account should have been made up for a * successive * (without 
break) periods of twelve months; else cla lse (b), and not clause (a) of Section 2 (I) 
shall apply, (The period of 12 months may be made up by rests of 3 months or 
otherwise). 

Cl. (b):— Clause (b) applies to all cases not falliug under Cl. (a) These may be the 
cases where the assessee has not adopt 3d a period of twelve months as his accounting 
period or has varied the length of such period or if the accounts as made up are not 
clear or conclusive. 

The Exoess Profits Tax Officer’s discretion in the matter is not limited to 
adopting an accounting period of 12 months ; nor to a period ending 31st March ; 
nor need the successive periods determined by him be consecutive. It is limited, if 
at all, in the matter by the provisions contained in the Proviso. 

Where accounts are made up for a period of more than twelve months, adjust- 
ment shall be made by apportionment. 

Proviso The provision of this Proviso limit the Excess Profits Tax Officer’s 
power as to selection of accounting period. H * is to adopt the accounting period 
with due regard to any ‘previous year* of the business determined under the Income- 
tax Act [Section 2 (11)]. If he adopts any other accounting period, he should give 
good and adoquato groun 1 for it, else those will form subject of appeal. Thus, 
normally the ‘accounting period’ for Excess Profits Tax purposes will coincide with 
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the previous year for Income-tax purposes. (Para 21, Notes and Instructions on 
Excess Profits Tax Act). A chargeable accounting period is different from an ‘ac- 
counting period’. See Section 2 (6) below. 

(2) Appellate Assistant Commissioner : — Excess Profits Tax Authorities are 
enumarated in Section 3 below. Sub-section (1) (c) of that Seotion relatos to Appel- 
late Assistant Commissioner of Excess Profits Tax. According to Seotion 3 (2) an 
Appellate Assistant Commissioner of Excess Profits Tax is to be the same person who 
is exercising the function of Appellate Assistant Commissioner of Income-tax under 
the Jncome-tax Act 1922 (as amended by the 1939 Amending Aot). The scheme 
of administration under the Excess Profits Tax Act is the same as under the Income- 
tax Act. 

(3) Average Amount of Capital : — Tbo question of computing the average 
amount of capital employed in an assessee’s business is of primary importance, in 
connection with his assessment to Excess Profits Tax, as it forms a deduction and is 
an important item in the calculation of ‘standard profits’, defined in Section 2 (21) 
post, and dealt within detail in Section (5 below (see notes under both those, post, and 
also notes under Rules to Schedule II) Rule 1, Schedule III relates to the determina- 
tion and calculation of the average amount of capital for the purposes of this Act. 

The average amount of capital employed in any business is to be computed 
with reference to and in accordanse with the Rules laid down in the Second Schedule 
to the Act. 

It is a principle of law relating to the determination of profits of a business to 
take into account the capital employed in it as it forms a fair standard. 

Profits and losses of the period for which calculation of the average amount of 
capital employed in the business is made are to be taken into account (Rules under 
Schedule II below.) 

(4) Board of Referees : — Section 3 provides that amongst the Excess Profits 
Tax Authorities there shall be a Board of Referees. It shall be constituted in accor- 
dance with the provisions of Section 3 (<>). It shall consist of not less than threo 
and of not more than five persons, not less than half of these being non-officials with 
business experience, and one shall be a judicial officer not inferior in rank to a Sub- 
ordinate .judge or Judge of Small Pauses Court who has held judicial office for a 
period of not less than ten years [Section 3 (5)]. For functions of the Board of 
Referees see under Section 0 post. 

It is notable that Section 6 (3) of the Excess Profits Tax Act, relating to the 
function and power of the Board of Referees is based on Section 13 (7), Finance Act 
(No. 2) of 1939, United Kingdom Law. And, the Finance Act, 1940, United King 
dom has very much amplified the powers ot the Board of Referees as would bo 
evident from the following extract from the Debate in the House of Commons (by 
Sir J. Simon in his Budget speech) ; — There is one class of amendment whioh is of 
such importance that I ought to mention it now. It has to do with Section 13, sub- 
section 7, of the Finance (No. 2) Aot. That sub-section confers powers on the Board 
of Referees to allow a substituted standard when the figures of past profits would 
not constitute a reasonable standard. This particular provision was intended to deal 
with cases of hardship. It was not intended, and it will not be intended to lay 
down an alternative standard of general application ; all that will remain in principle 
as it was ; but 1 am satisfied that we must amend the wording of that sub-section 
in order that it may properly carry oui the purpose for which it was framed. In 
particular, we must see that any new wording provides adequately for concerns 
belonging to depressed industries, or concerns which in the standard period were 
still in the process of development. ]n addition, T must meet the legitimate criticism 
that the limitation of that sub-section in ordinary cases to a percentage calculated 
in relation to share capital, without having any regard to the financial structure of 
the Company, is not one that can be defended as fair between one Company and 
another. 
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These changes will not, I hope, create controversy, because they are recognised 
as being called for in order to make a reasonable standard, i propose, therefore, 
that the machinery of the Board of Referees nhall be available in the case of all con- 
cerns for which the profits of the standard years v ere so low as not to constitute a 
reasonable standard. There will be particular provisions in the case of industries 
suffering from depression in the pre-war years, so as to ensure that adequate 
standards will be available. Where the share capital does not adequately represent 
the trading assets, the real value of those assets will be taken into account in com- 
puting the substituted standard. 

(5) ‘Business*:— -The definition of the term ‘business*, as given in the Excess 
Profits Tax Act, 1940, is far wider than the ono that existed in the Excess Profits 
Duty Act 10 of 1919. In the definition as given in the 1910 Act, the provisos have 
been taken bodily from English Finance Act 2 of 1939 relating to Excess Profits Tax. 
In the Bill as presented there weio three provisos ; the first proviso now forms part 
of the definition, being the last portion of it. The other two provisos are the same 
as they stood in th" Bill As such, the English case-law on the subject would bo 
applicable 

The words used in the first (affirmative) portion of this definition are the same 
as used in the Indian Ineome-tax Act, 1922 [Section 2 (4)], 

ft was pointed ont in an English case [St. Aubyn's Estate Ltd. v. Srrick (1932) 
17 T. C. 412, per Finlay , J] that the w.ird ‘business* is only a convenient way of 
expressing a trade, rnanufapture, adventure or concern in tlu; nature of trade. The 
fundamental conception of ‘business* as defined above (the first or affirmative portion) 
was very ablv explained bv their Lordships cf the Privy Council in the Indian case 
(G. I. T. v. Shaw Wallace & Co. 59 1. A. 20(1 ; 0 I. T. C. 178 ; A 1 R. 193 1 P. C. 
138 ; 1. L. R. 59 Cal. 1343 P. 0.), where their Lordships obseived. “The words used 
are no doubt wide but underlying each of them is the fundamental idea of the continuous 

exercise of an activity Under Section 10 l.T Act) tax is p yahlo by an 

assessee under the head ‘business’ in respect of profits or gains of any business carried 
on by him. Again their Lordships think, the same central idea ; the words italicised 
are an essential constituent of that which is to produce the taxable income ; it is to 
bo the profits earned by a process of production**. The negative portion of the 

definition beginning , ith the words, ‘blit does not include* and ending with 

the words, ‘the making of contracts’ and the two Provisos, further explains and 
amplify what a ‘business’ under the Excess Profits Tax Act is intended to imply. 
The negative portion of the definition above quoted points out when is a profession a 
business. The first Proviso includes within ‘business* the business of Investment 
Companies. The second Proviso points out that all separate and different businesses 
are to be treated as one business All this concludes the definition of business and 
indicates what the term ‘business’ embraces under the Excess Profits Tax Act. We 
will briefly discuss the above elements and constituents of ‘busines f in detail seriatim 
below : — 

Business — Import of: — It has already been stated above that business is wider 
than ‘trade*. But what is the true import of ‘business’? Any thing which occupies 
the time, attention and labour of man for the purpose of profit is ‘business’.! The 
word ‘business’ is one of large and indefinite import.2 ‘Business* includes also any 
adventure, e. g. t the negotiation of the sale of a large mill resulting in a large com- 
mission being levied. 3 The idea of profit being predominent in business it is immato- 


(1) Smith v. Anderson 15 Ch. D. 358: 50 L. J. Ch. 43, Rolls v. Miller. (1884) 27 Ch. D. 71 (88) 
Commissioner Inland Revenue v. Marine Steam Turbineoo (1920) 1 K. B. 190; 12 T. O. 174, 
Rogers P>tt Shellac Co, & v. Secretary of State 1 I. T. C. 363 (374) 

(2) 15 Ch. D. 258 et seq (p. 20). 

(3) Ohunilal Ealyandas In re: 47 A. 368; 1 I, T. C. 419. 
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rial as to how tbo profits are applied, the motive of making profits also being im- 
material^ ' J 

In each oaso whether it is a case of business or not is a question of fact.5 The 
question also, whether the business is one or many is one of faot.fi For a person 
may have more that ono busieoss.7 A casual dealing or an isolated transaction, oven 
though resulting in profits, is not business, intention gathered from facts and circu- 
mstances of these being looked into. 8 

Trade : — ‘Trade* haR been used in English law for ‘business* and though ordi- 
narily speaking, ‘business is synonymous with ‘trade’** yet ‘business’ has admittedly 
more extensive meaning than ‘trade’10 ‘Trade’ in its largest sense is the business of 
selling, with a view to profit, goods which the trader has either manufactured or 
himself purchased. U Buying in itself does not constitute a ‘trade*; unless the selling 
also is taken into account, there arc no profits. 12 Trach* is a compound fact made up 
of variety of incidents 13 A series of retail purchases followed by ono bulk sale or a 
single bulk purchases followed by a series cf retail sales may well constitute a 
‘trade’.l* Where a person habitually does an I contracts to do a thing capable of 
producing profit., and for the purpose of producing profit, he carries trado.lt> Though 
it is perfectly true that trade docs, as a matter of fact- it may be in 91) out of hun- 
dred cases — include the idea of profit, yet the mere word trade’ does not. necessarily 
mean profit to be made by the sellec from the buyer or by the buyer from the seller 10 
As no man can trade with himself, members of mutual societies whose interests in 
the transaction for which the society exists arc identical, cannot be said to trade* 
amongst themselves. lfi-a Where, however, services are rendered to non-members income 
derived therefrom may be income from business’ and therefore chargeable (New 
York Life Insurance v. Styles 2 T C 4(50 ; Dublin Corporation v Mac Adam 2 T. C. 
387 ; Board of Revenue v. Myla pore Fund 1 1. T (\ lM 7) A trustee for creditors 
who, while winding up the firm’s business, carried on a portion of it for profit was, to 
that extent, held to have been carrying on ‘trade*. R>-b ‘Trade* excludes the idea of 
single or isolated business (See Commissioner of Income-tax , Bengal v. Share Wallace 

0I.T.C 118 (P. (\) 

‘Commerce’s— Th'' term ‘trade’ aud ‘commerce’ are taken in ordinary parlanco 
to be synonyms Stroud defines ‘commerce’ as, traffic, trade or merchandise in 
buying and selling of goods”. According to Webster ‘commerce* is the ‘exchange’ or 


(4) Trustees of Psalms & Hymns v. Wliito Well. 3 T. C, 7. Religious Tract & Book Society 

v. Forbes 3 T. (*. 415; Groves v. Y. M. C A. 4 T. 0 013, Mersey Docks v. Lucas, I T. O. 
386; Commissioner v. Governors of Rotunda Hospital, 7 T. C. 517; C. T. It v. The Incor- 
porated Council of Law Reporting 3 T , C. 105. 

(5) Mellors v. C I. U. 3 A. T. O. **59, Atldono Land Co. v. Secretary of State, 1 I. T. 0. 167* 

Edwards v. Old Bush Mills Distilly Co. 10 T. O. 285. 

(6) Gloncester RIy. Carnage Co. v. C .1 R. 12 T.C. 720. 

(7) C. I. R. v. Maxes (1019) 1 K. B. (47, O.T.R. v. Ramon (1018) 2 K. B. 749, Egyptian Hotels 

Ltd. v Mich ell 1015 A. 1022, (5 T. O. 542. 

(8) Ganga Ragar (R. B.) Soth v. Commissioner 1 T. U. P. & C. P. 1 I. T. C 81 1934 

All. 370. " * ‘ 

(9) Delomy v. Delamy 15 L. R. T. V. 67. 

(10) Harris v. Amory 35 L. J. Ch. 92, L. R. I. C. P. 148, Rolls v. Miller 53 L. J. Ch. 101. 

(11) (Per Lord Dancy, in Grainger v. Gugh (1800) A. C. 345 ; 3. T. C. 462 

(12) (Per Lord Waston) in 3 T. C. 402. 

(13) Bor Jossel M. B.) in Erichen v. Last 4 T. C. 420. 

(14) iPer Sargent L. J.) in Martin v. Lo Jmy II T. C. 297. 

15) (Per Esher M. R.) in Warts v. Cuhoun 2 T. 0. 402. 

16) O. I. R. v. The Incorporated Council of Law Itoportion 3 T. C. 105. 

(16-a) Dublin Corporation v. M. C, Adam 2 T. C. 387. 

(16-b) Armitage v. More 4 T. C. 199 (1900) 2 Q. B. 303 Coman v* The Govornor of Rotunda Hos* 
pital, Dublin 7 T. C. 517, 
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buying and selling of commodities, specially on a large scale. The distinction between 
‘trade* and ‘commerce* is after all, very subtle, being one of degree only, commerce 
indicating a larger scale of activities of buying and selling between different countries 
and communities. The distinction, is however, immaterial. 


‘Manufacture’: — implies necessarily the idea of making by man of something 
Manufacture tangible and substantial from the matters, subject to his art and 
J * skill, or at the least, some mode of employing practically his art 
and skill. This is what is required to satisfy the word ‘manufacture’.! To work up 
into form suitable for use is ‘manufacture*. (Murray's New English Dictionary arid 
Annandale’s Concise English Dictionary). ‘‘To make from raw materials by any 
means into a from suitable for use” is ‘manufacture*^ Although the terms ‘trade’, 
‘Commerce* and ‘manufacture’ aro wide enough, yet the underlying idea in each of 
them is the ‘continuity’ or the continuous exercise of an activity relation to it. 


The term ‘Adventure’ according to W ebster , is mercantile or speculative enter- 
prise or hazard ; it is a bold and dangerous undertaking of uncertain 
Adventure. issue, a speculation of any kind commercial or financial. 3 The term 

connotes the idea of risk, be it even remote. 


The term ‘concern* means an affair, an establishment, a firm for a transaction 
of business, a manufacturing or commercial establishment. There is 
Concern . some idea of continuity involved in ‘concern* as opposed to risk 

in an ‘adventure.’ 


In the nature of the trade, commerce or manufacture those words qualify only 
‘concern* and not ‘adventure*. The term ‘business’ is wider than ‘trade.* 

Profession : — The last part of the definition expands the ambit of ‘business*. 
It includes certain professions and excludes others. According to para 17 (3), Notes 
and Instructions on Excess Profit-tax Act, 1940 (issued by C. B. R.) professions are 
in general exempt. The goneral scheme, however, inclines to the view that profes- 
sions are generally included in ‘business.* Profits of a profession carried on by an 
individual or individuals in partnership, where the profits depend wholly or mainly 
on the personal qualifications of the individual or individuals, are exempt by the later 
part of definitions of the term ‘business’. (Section 2 (5). There is, however, an 
exemption upon thi bove exemption which is this : a business consisting wholly 
or mainly of making contracts on other s behalf of giving of commercial advice to 
others in the making of such contracts. That is to say, a profession of the nature 
last named shall bo chargeable to Excess Profits Tax. 

Profession ; What is : — Tt is impossible to lay down any strict legal definition 
of what is a ‘profession* because people carry on such infinite varieties of trades and 
business that it is a question of degree in every case whether the form of business is 
or is not a profession (Currie's case 12 T. C. 245). 

A profession involves the idea of an occupation requiring either 

purely intellectual skill, or any manual skill, as in painting and sculpture or surgery, 
skill controlled by the intellectual skill of the operator, as distinguished from an 
occupation which is substantially the production or sale arrangements for the pro- 
duction or sale of commodities. The line of demarcation may vary from time to 
time. The word ‘profession’ used to be confined to the three learned professions, the 
Church, Medicine and Law. It has now a wider meaning. Per Scrutton L. J. in 
Maxse s case 12 T. C. 41, at 61). If a man carries on the occupation of advising 
people upon purely commercial matters he is not a professional man ; on the other 
hand if he confines himself to advising on matters that depend upon intellect, he is 
clearly a professional man. 


(1) V. F. Gibson v. Bran 4 M. and G. 199; 11 L. J. C. P. 177. 

(2) Twentieth Century Chomber’s Dictionary. 

(3) Imperial Dictionary. 
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(Per RowlalJ. in Durrani's cases 12 T. C. 245) whether a person carries on 
profession is a question of facti (Lord Sterndale M. R. in Curries case 12 T. C. 245). 

Before one can say that a man is carrying on a profession one must see that 
he has some special skill or obility, or some special qualifications derived from 
trading or experience with regaid to the native of the question whether a man is 
carrying on a profession or not, the answar to the question must depend upon the 
circumstances with which the court is concerned. In a very recent case of Webster 
v. Inland Revenue Commissioners (1942) 2 All. E R. 517 it was held that an 
optician who was a member of the Worshipful Company of spectacle maker of the 
British Optician Associations and a member of the Joint council of Qualified Opti- 
cians used to test the sight of the spectacles from a spectacle maker and examined 
the spectacles according to the prescription was carrying on a trade as his accounts 
did not represent for sight charges and prescription although he alleged that the 
charges for testing and prescriptions were taken into consideration and as sight 
testing and making out prescription were the natural consequonces of his trade of 
spectacles. 

In an other recent case of Car v. C. 7. R. (1944) 2 All E. R 163, an optician 
with no medical qualification practising on the ground flour of a Iiouro with a 
waiting room and two consulting rooms and a show window for display of optical 
frames without glasses and having his income wholy derived from fees paid foi advice 
and from the assembly and supply of optical appliances to his own prescription and 
charge of an inclusive foe to include sight testing and supply of appliance was held 
to have carried on a profession in an appeal before the Court of Appeal. 

The following should not be regarded as exempt : — 

Stockbrokers, Stockjobbers, Insurance Brokers, since they act as agents in mak- 
ing contracts, or give to clients advice of a commercial nature in connection with the 
making of contracts while, Bookmakers, Publicity Agents, Racehorse Trainers & 
Ship Brokers, whose activities are rather commercial than professional, should also 
be treated as chargeable. 

It will bo observed that the wording of the sub-section bars any claim that 
might be made by a company that it is carrying on a profession. 

Bara 18 of the Notes and Instructions enumerates ‘profession* that are outside 
the scope of charge to Excess Profits Tax and those that are subject to the charge. 


1 . 

Accountants 

8. 

Fires Assessories 

2. 

Architects 

9. 

Insurance Assessors 

3. 

Artists 

10. 

Patent Agents 

4. 

Authors 

11. 

Private Schools 

5. 

Barristers 

12. 

Quantity Surveyors 

6. 

Concenthing 

13. 

Solicitors 

7. 

Doctors 

14. 

Surgeons 


Proviso 1: — The provisions of this Proviso li ive been taken bodily from the 
English (Finance Act, 2) Act, 1939, Section 12(4). While the Section excluded a 
particular line of business, i. e , the making of contracts ou behalf of other persons 
or the giving to other persons of advice of a commercial nature in connection with the 
making of contracts, this Proviso includes as business the function of a company con- 
sisting wholly or mainly in the holding of investments property. 

By the above Proviso to Sectien 2 (5), a company incorporated, holding invest- 
ments or other properties shall be deemed to carry on business that profits of which 


(1) Per Lord Sternales M. R. in 12 T. C. 503, 525. 
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are chargeable to Excess Profits Tax. Thus Investment Trust Companies, Estate 
Companies, Property owniug companies etc are chargeable. (Para. 10 Notes and 
Instruction). 

This investment Income is to be treated as Profits-tax only in the case of the 
following classes of business. 

(а) Building Society. 

(б) Money lending business. 

(c) Banks. 

(d) Insurance business other than life assurance business which is exempt 

(«) “Dealing businesses i.e. stock jobbers consisting wholly or mainly in the 
dealing in investments; and in investment companies t-e businesses 
consisting work or (/) and mainly iu the holding investments carried 
on by companies or incorporated societies. 

Under the English Law, a ‘holding* company whose principal business consisted 
of making investment was hold to carry on trade or business. [Commissioner Inland 
Revenue v. The Tyre Investments Trust Ltd . (12 T. C. 646)]. 

Holdings iu War Loans and other British Government Securities have been 
held to be investments ( Liberty db Co. Ltd v. C. I R. 12 T. 0 G;jO). ‘Investment* 
is a word which must bo taken in its ordinary and business sense. “It is ‘not to 
be enlarged figuratively, nor controlled by some motion about the scheme or policy, 

if tnere was one, of the Emergency tax i e., Excess Profits Duty I think that 

in such a statute, the plain meaning is the true one, and 1 am unable to see any 
ground here for adopting any construction which is less than plain”. [Per Lord 
Sommer in Qas Lighting Improvement Co. Ltd. v.C. 1 . R. 12 T. C. 503 (543)] 

Investment is to be taken in its ordinary sense as being an investment, 
whether it bo or be not connected with the business that is carried on by the 
investor I Tho same interpretation was put by Pollock M. R. in Liberty db Co. Ltd v 
The Commissioner Inland Renenue (12 T. C 030, 642) cited above. 

Holdings of war loan were held to be investments, for the purposes of Excess 
Profits Duty. 2 

In the Lincoln Waaon and Engine Co. Ltd, v. The C. I . R. [12 T C 404 ('10 k> l 
Treasury Bills and War Loans held by a Company were held to be ’investments 
Investments by a company on Treasury Bills as were renewed from time to time on 
maturity were held to be investments. 3 

Exemptions:— Profits of Life Insurance business (but not of other Insurances) 
and income from business falling under Section 4 (3) are exempt. In case of tea 
growing business, only 40% of profits assessable for Income-tax purposes is liable to 
Excess Profits-tax charge. Professions generally fall outside the scope except those 
above enumerated (Para 17, Notes and Instructions). The nature of proof required 
to establish exemption from charge is indicated in para 19 Notos and Instructions. 

. . Proviso 2: ^is * s a ^ s0 t'k 0 same as the English Law contained in Section 12 
(5), Finance Act, 2 of 1939. 

By this Proviso, all businesses carried on by one person, and which are within 
the charge are to be treated as one business. Thus one assessment to Excess Profits 
tax is to be made in respect of all such businesses carried on by one person Para 20 
Notes and Instructions). 

Same person: — The words used in the proviso are: — 

. ^Carried on by the same person”. The question would arise whether an 
individ ual having his own separate business and also having another business in 

i • Para. 39 Notos and Investments. 

2. Bourne and Hollindsworth v. C. I. R. 12 T. C. 483. 

3. C. I. R. v Dale Steamship Co. Ltd., 12. T. C. 712. 
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partnership would be the same person. The question is not free from difficulty, but 
having regard to the proceeding in the legislature, the official view on the point 
appears to be that a business carried on jointly with others cannot be added on to 
business carried on individually. (See Notes under Rule 4 of Schedule I and Rule 20 
under Excess Profits Tax Act infra . ) 

Partnership:— In the well-known English case on the point, Birt , Potter and 
Hughes Ltd . v. C.l.R . (12 T. 970), it was decided that a Company (a unit chargeable 
to E. P. T.) doing one business independently, as its own exclusively, cannot be 
allowed to consolidate and treadle this up with other activity as shipowners, which 
business they carried on with others. The two units chargeable being different 
(Company and Firm) they are not the same person and bonce the two businesses 
cannot be treated as one and the same. 

Two important points decided in two English case [Oittis 2 A.C. SI and C.l.R . 
v. Maxes 12 T.C. 41 J were discussed and explained in this case (Per Sargent L J.) 
As to the one, it was pointed out that though the unit of the charge was business, 
thero had been successive owners of the same business, that the individual could not 
comprise the whole series of successive owners of the same business. In the second 
(Maze's) case, the single individual tax-payer carried on a single enterprise but it 
happened that the enterprise included both a business in the ordinary sense and 
certain professional activities, profits derived from which were exempted. 

In an Indian case, Martin and Co. v. C 1 T. (4 I.T.C. 478) also, where no 
separate accounts were opened and the purchase price was provided out of private 
property of the individual partners, the intention of the partners being tu embark on 
a separate venture, unconnected with the business of partnership, assessment was 
made as * separate’ and not as one business. 

One partnership or not : — As to whether in fact there are two or more partner- 
ships, it is laid down in the case of Krishna Ginning Co. v. G.I.T. Punjab (f> I T O. 
334) that the same persons can enter into more than one partnership under the same 
deed, and that it is a question of fact whether there is only one partnership or not. 
The mere fact that two different ventures belong to the same persons and in the 
same proportion does not necessarily make the two partnerships indentical. 

On the other hand the fact that the ventures are called by different names does 
not in itself make them separate. The test is whether in substance and in truth 
the business of the two ventures can be bold to bo so connected as to form a single 
business. (See the case of Martin and Co., 4 I.T.C. 478). 

In practice it may be taken that where thero are two or more partnerships 
comprising the same individuals and the interests of the partners in the different 
partnership businesses are not identical the separate partnerships should be treated 
as carrying on different businesses each separately within the charge of Section 4. 
If, however, it is alleged that there are separate businesses in a case where the same 
individuals are partners in each, and each partner takes the same share of profits of 
one business as he takes of the other, the case should be carefully considered in order 
to determine whether the way in which the alleged separate businesses are carried on 
is such that it is a reasonable decision of fact that only one business is carried on. 
The test is whether there is “ any interconnection, interlacing, any inter- dependence 
any unity at all embracing those two businesses.” (S ee Scales v. George Thompson 
and Co., Ltd., U. K. Tax cases, Vol. 13, p. 83). 

Circumstances that should be taken into account in determining whether busi- 
nesses alleged to be separate businesses, are in reality one business include: — 

The two businesses being cenoerned with the same branch of trade, manufac- 
ture, eto ; 

One business being auxiliary to another, e.g. a spinning business supplying 
yarn to a weaving business ; 

The two businesses being controlled as one ; 

Accounts being made for the two businesses jointly ; 

Financial arragementa and bank accounts being in common 5 
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Joint buying of raw materials, trade, stocks, stores, etc. Purchases and 
salts, material in amount, between the two businesses ; 

Interchange of staff, plant, etc ; 

Transport arrangements made in common for the two businesses ; 

Para. 134 Instructions). 

Temporary partnership 

temporary partnership is also a paitnership under the ordinary partnership 
law and profits thereof should as such be assessed as separate business and losses 
disallowed, it has been held under the English law that where parties have contemp- 
lated the actual carrying on of business and are jointly concerned in dividing the 
profits arising from the transaction, partnership ought to be inferred. 

[Alexander v. Long (1884) 1 I.L.R. T45 ; Crosthwaite v Duckworth (1880) 12 
East 421 ; Lctwe v. Dixon (1885) 16 Q.B.D. 455]. The same law should obviously 
apply in India also 

The parties in such a case have been treated having embarked on a joint 
adventure in partnership (1915) I.L.R. 39 Bom. 261 (P.C.). 

[One single transaction can constitute business. (Reid v. Hollinshed) (1825) 
4 B. and C 876) ]. 

Business or profession and employment : — One point worthy of note in con- 
nection with the profits ehargeablo to Excess Profits-tax is that eases of income from 
mixed sources may arise. Then* maybe cases of income par tly from taxable and 
partly from non-taxablo source. For instance tho case of an editor and publisher 
of a magazine (G.I.R. v. Moxse 12 T.C. 41) or of a manufacturing chemist and herb 
grower (C.l R v. Ranson 12 T.C. 21). In such cases income from taxable source has 
to be separated and ascertained as a point of fact (not of law) where it cannot be 
separated, probably the entire profits would be taxable. This was the obitor dictum 
in Ranson a case above (12 T.C. at p. 30). Where Sankey J. observed *• I can 
conceive, although I am not expressing definite opinion on the point. 

Another point is that income as * salary ’ or from employment is at times liable 
to be mixed up with or mistaken for profits ol a business or profession chargeable to 
Excess Piofits Tax. *n such a ease on close security of facts should be made to find 
out whether relation is that of master and servant or agent and principal. Employ- 
ment arises from a contract of employment [Bensell v. Marshall (1938) l K.B. 591 ; 
54T.L.R. 320]. 

Commercial Travellers: — The liability of excess profits tax of the commercial 
travellers is dependent upon the nature of their work as to whether they are engaged 
in a trade or business or hold an employment or carry on a profession. If the 
Commercial travellers represent various concerns and their products in the employ- 
ment of any of them but on the other hand act indipendently as commission agents, 
they carry on a business and are therefor subject to excess profits tax. In case of a 
person holding employment under one man or employment under more than one 
concern all having control of him as to the manner in which he carries out his 
duties as commercial traveller or representative he is exempt from excess profts tax 
because he is in an employment and does not carry on trade or business. 

In case of a j erson employed by a concern on fixed salary plus commission who 
represent other concerns also on com mission basis and his income from other 
conerns exeeds what ho gets from the concerns in whose employment he is on fixed 
salary, etc., it was held that he is carrying on a trade or business. Marsh v. G.I.T . 
(1943) A. T.C. 13. 

An individual in the whole time employment of a firm carrying on a trade 
or business, and precluded by the term of his engagement from doing any work for 
any other firm could not be said to be carrying on a business on his own accounts. 
Robins v. G.I.T. (1920) 2 K. B. 677. 

In a very recent case of Gammissioner of Inland Revenue v. Turbal 1943 A.T.C. 
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387. It was hold that the respondent was an employee and was not a person 
carrying on a business on his own account. The facts in the oaso are: Mr. Turnbull 
is a marine engineer. From 15)10 to 1934, he was the London manager of honry 
Rolls Ltd., shipbuilders and engineers of Laith, Scotland on the termination in 
1939 of his engagement with Henry Robb Ltd. Mr. Turnbill was engaged in a 
similar capacity by Philip and Sons Limited, a company carrying on the business of 
Bhip- builder at sandquay works, Dartmouth in the county of Devon. He was 
engaged as their sole London representative for five years computed from the 1st 
January 1936 for the purpose of obtaining enquiries and order for ship building of 
vessel upto but not exceeding 230 feet in length, marine building etc etc. In July, 1931 
he had entered into agreement with a firm called [> and S Massey Limited, engineers, 
of openshaw, Manchester whereby that company appointed him to be its reprsentative 
for the sals of their manufacture. Foi his services, Mr. Turnbull was to rccive com- 
mission at the rates set out iu the schedule to the agreement. Moreover, Mr. Turnbull 
had an office in the city of London. It was his own office. Philip and Sons Limited 
contributed towards the expenses of it under its agreement, but B and S Massey 
Limited made no suce contribution. At his office Mr. Turnbull had a secretary 
whom he paid out of his own pocket. 

Business What is : — 

(1) A skilled Engineer acting both as a consulting Engineer and as an 

inventor 1 

(2) Executors may be carrying on ‘ trade ’ to the extent of winding up 

business left to them by testator 2 

(3) Partners, on dissolution, receiving and delivering goods already 

contracted for. 3 

(4) Receipt of royalty by a Company. 4 

(6) Income from colliery to a Company which was formed to administer the 

estate of bench caries all of wli nn transferred the estate for shares to 

to the Company. 5 

(6) Investment of insurance money and sale-proceeds of a ship by a Shipping 

Company ;6 

(7) Company formed to receive assets and liabilities of a theatrical Company 

receiving rent of rebuilt premises of the theatre ; 7 

(8) Trustee for creditors’ firm, liquidating the firm, carrying on a part of 

business ;8 

(9) Fi nancing litigation 

(10) Pui chase and sale of Government Securities and Treasury Bills by a 

monoy-lender ;l<> 


(1) C. I. R. v. Mar. 4. A. T. C. 4G7. 

(2) The Executive of E. A. Gohan v. 0. 1 . R. 12 T. C. 602. 

(3) Hillerus and Fowler v. Murray 17 T. C. 77 

4) Koroan Syndicate Inre. 12 T. C. 181, South Bihar Rly. Co. v. C. J. R. 12 T. C 657- 
(Followed in Pondicherry Rly Co. 5 1, T. C. 362). * * ' 

(5) C. I. R. v. Westerley Estates 3 A. T. C. 17. 

(6) C. I. R. v. Dale Steamship Co , 12 T. C. 712. 

(7) C. I. R. v Birmingham Theatre Royal State r*>. Ltd., 12 T. C. 58. 

(8) Armitage v. Moore 41 T. C. 199. 

(9) Gya Pd. Chhotoy Lai v. Commissioner I. T. C. p. and U. P. 9 I. T C 64 1935 I T R 177* 

1935 All 495. ' 

(10) Rm. A. R. A. R. Arunacbalam Chettior v. C. I. T. Mad. 8 £. T. C* 219. 
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(11) Letting out of jute press on rentjli 

(12) Agreement by an Indian Company to pay to an English Company half 

of net profits and a lump sum, in lieu of not exercising a certain 
right ;12 

(13) Money-lender-creditor taking over the properties of one of his failed 

debtors and making profit out of one of these (Rubber Plantation) ;13 

(14) Money-lender, interested in various kinds of business, purchasing a large 

quantity of cheap paper and selling it at a profit in one consign- 
ment ; 14 

(15) Extraction and sale of coal ;15 

(10) Horse-race Club making income from licenses and entrance fees ;K> 

(17) Colliery agents purchasing wagon on their own account as a speculation 
and selling the same on profits, (though isolated transaction). 17 

Business What is not 

(1) Company holding house property and distributing rent and profits to share, 
holders ;18 

(2) Income from sale of patent by a managing director of a Company, also a 
director of several other companies, and an inventor, having sold a patent years 
ago ;19 

(3) A Bari ister using part, of the land of his residence for cattle-breeding and 
growing vegetables; fruits and flowers which ho occasionally sold ;20 

(4) Money lender purchasing legacies through Court and realizing profit out of 
it after incurring costs ;21 

(5) Purchase and sale of shares and securities by a money Ion ler;22 

(<>) Principal residing in British India not controlling his foreign business but 
merely acquainting himself with the state of that business and occasionally issuing 
general instructions^ 

(7) Company incorporated for owning and lotting out property making income 
out of the same; thou h income assessable under Sect ion. 24 

(8) Owner of stud farm using the land for stud purposes and receiving fee for 
his stallions serving mares on his farm. 25 

In Commissioner Inland Revenue v. Songster (12 Tax Commissioner 208) 
royalties received by an inventor, negotiating with companies for use of his inven- 
tions were held to bo income from property and not from trading. On the other 


(11) Sadhu Cliarn Roy Chaudhri v. C. 1. T. Bengal 8 I. T. C. 177; G4 C. 804; 1935 Cal. 344; 1935 
I. T. R. 114. 

(12) The Indian Radio Cable Communication Ltd. v. C. I. T. Bengal 8 1. T. C. 233. 1936 I. T. 
R. 114. 

(13) Lakshman Chottiao v. C. T. T. Mad. 1930 Mad. 121, 41 T. C. 200. 

(14) JlutJetge v. C. I. R. 14. T. C. 490. 

(15) Isabolla Coal Co., v. Commissioner I. T. Bengal, 53 O. 76; J920 Cal. 306. 2 I. T C. 87. 

(16) Royal Calcutta Truf Club v Secretary of State, 48 C. 841, 1 1. T. C. 108 

(17) Barton and Co. Ltd. v. Ogg. 7 T. C. 125 . 

(18) Kaldan Suratee Bazar Co.. Ltd., In re. 1 I T. 0. 50; 56 T, C. 914. 

(19) C. I. R, v. Songster 12 T. C 208. 

(20) Re Wallis Esparato Sully, 14 Q B. P 950. 

(21) Mothey Qungaram v. Commissioner 1. T and Mad 8 I. T. C. 75 ; 1933 Mail. 387 ; 58 M. 
363 ; 1935 I. T. R. 58. 

(22) Gangn Sagar (R. B. Seth) v. Commussionor U. P., 7 I. T. C. 81 ; 1934 All. 370 ; 1934 
I. T. R, 110 

(23 Commissioner v. S. P. M. A R. R\ mnatli.ih Clietty 13 M. 75; 1 T. C. 37. 

1 24) Commercial Properties Ltd., In ro 1928 Cal. 158, 3 I. T. C. 23. 

(25) Lord Glamby v. Whiimore 17 T. C. 039 193 5 P. C. 015. 
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hand, in Commissioner Inland Revnue v. Korean Syndicate (12 Tax Commissioner 
18]) a Company that simply received bank interest and royalties was held to be 
carrying on business, as it acquired concession and turned them to account. The 
decision in Commissioner Inland Revenue v. The Buddcrpore Oil Company Limited 
(12 T. C. 407) was also similar. 

As against the above decision, it was held in Cominissioner Inland Revenue v. 
The M arina Steam Turbine Company Limited (1 2 'l 1 ax cases 174) that mere receipt 
of royalties on patents sold was not carrying on business. 

Cases of Railway Companies receiving an annuity as consideration for cons- 
tructing a railway and interest on investments are also those wherein it has been 
held that they were carrying on business. Tt has been so held in the case of 
Commissioner Inland Revenue v South Behar Rly Company Limited (12 Tax cases 
087), in Commissioner Inland Revenue v. Edinburgh ana Bathgate Rly. Company 
(12 Tax cases 895) and in Commissioner Inland Revenue v Bringham Theater Royal 
Estates Company Limited (12 Tax cases ,"80' The principle was applied to shipping 
Company also in Commissioner Inland Revenue v. Dale Steamship Company 
Limited (12 Tax cases 712). 

In the case of companies going into liquidation it has been hold that whether 
an operation constituted the carrying on of a business or simply the realization of 
capital asset was a question which depended on the facts of each case (Spicer's and 
Sons Limited v. Ogden 17 Tax cases 117). 

Where a firm realized its trading stock, on retiring from business by a number 
of transactions, these were held to constitute trading. (J and R. Okanc v. Commi- 
ssioner Inland Revenue (12 Tax Commissioner (U)2) In Cohan Executors , v. C. 1. R . 
(12 T. C. 602) It was held that the executors of the deceased merely realized assets 
and did not carry on trade In a later case, however, Hillcrns and Fowler v Merry , 
(17 Tax cases 77) it was held that the completion of contracts after dissolution of a 
firm coastituted trading. 

6. Chargeable accounting period: -Tho term “chargeable accounting period” 
was not defined under the Excess Profits Duty Act, 1919. 

The definition of the terms as given now has been taken bodily from the 
English Act. (Finance Act 2 of 19.89). In tho Rill as presented to the Assembly, 
the period was the one beginning on or after the 1st day of April, 1989. The Select 
Committee altered it to what it is now 

In the eourso of debate on the Bill, while accepting the principle that tho State 
should have a reasonable share of war profits, it was pointed out that that share was 
exceeded in the provisions of the Bill which was characterised as a blind copy of tho 
British Act.” The inclusion of the year 1938-89 in the chargeable accounting period* 
was cited as an instance in point. 1 he Finance Member in his reply admitted having 
realised that tho period between April 1, 1989 and the actual outbreak of the war 
was notin India a period of abnormal activity But he agreed that the effect of it 
on the scheme of the bill was to mitigate the excess which would be determined 
for taxation. If business was making losses, effect of those months was to reduce 
the incidence of tax. Tho Finance Member, however, decline l to accept the date 
as 1st Apiil 1940 onwards as suggested in some quarteis, because that, he, thought, 
should be definitely foregoing the application of tho principle of the Bill to many 
months of the war profits which be could not afford to accept. This position was, 
however relaxed after discussion in the Select Committee and the changes above 
indicated were made. 

‘Chargeable accounting periods* are such accounting periods as fall wholly 
within the term begining 1st September 1989 and ending on the date fixed by the 
annual Finance Act, and such parts of other accounting periods as fall within this 
term. As the law stands at present this term end on 3 1st March 1942. 

It should be observed that where an accounting period commences before 1st 
April 1941 and ends after 31st March 1941 the parts thereof which respectively end 
before and commence after tho end of March 1941 are to be treated as if they were 
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separate chargeable accounting periods in relation to the two rates of excess profits 
tax, i.e, 50 per cent and 66.2/3 per cent but for no other purpose. 

Example : — R s# 

Year ending 30th September 1941 Excess Profits of whole year . . 90,000 

Of this Rs, 45,000 is chargeable at 50% # . 22,000 

and Rs. 45,000 is chargeable at 66 2/3% . . 30,000 

Total E. P. T. for the C. A. P. of 12 months . , 52,500 

(Para 22 Notes and Inductions) 

l In the case of two or more businesses which, under the second Proviso to 
Section 2 (5), are to be treated as one, and for which the accounts are made up at 
different dates, there can only be one series of chargeable accounting periods for the 
combined business. Consequently, in such a case the accounting dates for one of the 
businesses should be taken as determining the chargeable accounting periods for excess 
profits tax purposes. It will be necessary then to make such apportionments and/or 
a &g re g a ti° ns °f the profits of the other business or businesses as will give the appro- 
priate profits of such chargeable accounting periods. These apportionments should 
be made on the time basis under the second Proviso to Rule 1 of the First Schedule. 
In general, such chargeable accounting periods should be determined as will give the 
least possible delay in the assessment and collection of the tax. 

The above instructions should be read as applying also to the case of a concern 
with branches whose accounts are made up to dates different from those to whioh 
the main accounts are made up 

The above has to be read with the definition of the 'accounting period’ given 
above [Section 2(1)]. F * 

7 Commissioners : — The functions of a Commissioner of Excess Profits Tax 
shall be performed by the same person who is the Commissioner of Income-tax under 
the Income-tax Act, 1 922. See section 3 (2) post and notes thereunder. 

8. Company : — The definition of the term ‘company’ in this Act is the same 
as in the Income-tax Act, 1922 (amended 1939). The definition is intended to include 
all companies constituted in the dominions of the Crown, while the latter part of the 
definition is confined to such foreign associations as the Central Board of Revenue 
may desire to treat as ‘companies’ under the Act. 

The word ‘company’, as defined in the Indian Companies Act, 1913, widens the 
scope of tho definition so as to include companies limited by guarantee also. 

‘Company’ as defined in the Indian Companies Act, 1913 Section 2 (2) 
Indian Companies Aot, 1913, defines the term ‘company*. 

Registration of Company : —Registration is compulsory in the case of com- 
panies of more than 20 persons, unless formed in pursuance of an Act of Parliament 
or Letters Patent or an Act of Governor-General in Council, [Section 4 (2)], and in 
the case of companies doing banking business, in the case of companies of more than 
ten persons, subject of oourse, to the same qualification as to their formation as above 
[Section 4 (11)]. 

Foreign Association:— By Notification No. 14 dated 29th Maroh 1941, all 
foreign associations declared to be companies for Income-tax Act purposes [under 
feeotion 2 (6) of the Income-tax Act] have also been declared to be companies under 
the Excess Profits Tax Aot by the Central Board of Revenue. 


(I) Para 23 Notes & Instructions, 
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9. Deficiency of Profits - The definition of this expression also follows the 
English law, as contained in Section 15, Part III Finance Act 2 of 1939. According 
to the above, the amount of deficiency occurring in any chargeable accounting period 
shall be taken to be : 

(a) Whore profits have been made in the period, the amount by which those 

profits fall short of standard profits. 

(b) Where a loss has been sustained in the period, the amount of loss added 
to the amount of standard profits Thus deficiency is either 

(1) An amount of profits smaller than the standard profits or (2) a loss sus- 
tained in the period The amount of deficiency depends upon whether there has 
been a decrease in profits or whether there lias been a loss in the chargeable account- 
ing period under consideration. Under the English law, relief is allowed on the 
deficiency of profits in accordance with the provisions contained in Part 1IT, Sec- 
tion (2). Similarly, relief is to be afforded in India on the same principle and 
according to similar provision as contai lei in Section 7, post. 

Loss does not include capital loss. It is to be computed like profits [Sec- 
tion 2 (16)]. 

10. Director : — ' The definition of the term “director” is the same in this Act, 
as given in Companies Act, 1913 Section 2(5) read with Section £ (9), 2 (9-A) and 
explanation to Section 2 (9-A) (Amended 1936). 

The three conditions are cumulative. 

(1) A person ‘concerned in the management of a business* is obviously intended 
by the Legislature to have wider meaning than the ‘manager’ [Thompson Bros, do 
Company v. Anis (1917) 2 Ch. 211 per Sargent. J. at p. 224]. 

(2) The expression ‘remunerated out of the funds of the trade or business* 
referred to a person paid by a Company out of the profits of the business as distinct 
from a person entitled to a share in the profits. 

[Collett v Lockia Peruberton do Company (1918) W. N. 262]. 

(3) ‘ Beneficial owners * means real owner, thus excluding ownership such as 
that of a trustee or nominee, i e legal ownership is not included. 

11. Dividend s— The definition of the term “ dividend ” has for the purposes of 
this Act, been adopted from Section 2(6- A) Income Tax Act, 1922 (Amended, 1939) 
See Notes under Section 2(':-A), B U. Jain’s Income-tax Act, 1922 (3rd Ed. 1945). 

12. Excess Profits Tax Officer : - An Excess Profits Tax Officer shall be the 
same person under this Act as the Income-tax Officer under the Income-tax Act. 
[See Section 3(2) post]. 

13. Income : — The definition of the term ‘ income * has also been adopted from 
the 1922 Income-tax Act (Amended 1939). The definition of the term income haH 
been added to the Income-tax Act, by the amending Act, 1939. This is S. 2(6-C) of 

ho Act. For details os to this s*»o notes under S. 2(0-C) and S. 3, B. R. Jain’s 
Income-Tax Act 1939 3rd Ed 1945. 

14. Fixed Rate: —The definition of fixed rate has references only to dividends 
on share capital other than ordinary share capital. If a rite fluctuates in accordance 
with the maximum rate of income-tax, that is included in the term fixed rate for the 
purposes of Excess Profits Tax. The definition of ‘ Fixed rate * as given in the Act 
has been taken from the English Finance Act, (2) 1939, Section 22 part III. 

15. Inspecting Assistant Commissinner : — The Inspecting Assistant Com- 
missioners under the Excess Profits Tax Act shall be the same persons who are 
Inspecting Assistant Commissioners under the Income Tax Act, vide Section 3(2) 
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16. Loss : - “ Loss ” and * Profits ’ are relative terras. Profits as defined in 
clause (2) of the Section, are to be determined with reference to the Rules given in 
Schedule I to th“ Act and Losses for the purposes of the Act, are to bo determined 
also in the same manner. Under the English Finance Act (2) of 1939, also, profits 
and losses are to be similarly computed (vide Section 11 (1) and (3) Part ill Finance 
Act, 1939. 

16A. “ Ordinary share Capital ” is defined in Section 9(8) as meaning all the 
issued share capital (by whatever name called) of a company, other than capital the 
holders where of have a right to a dividend at a fixed rate but have no other right to 
share in the profits of the company (Para. 42 notes and instructions). 

17. Person : — The definition of the term * person * as given here, is the same 
as the one in the Income-tax Act, 1922, except that the words 4< and local authority ”, 
added to the Income-tax Act definition by the 1 939 Amendment Act do not find 
place here. 

18. Prescribed The term “prescribed ” has reference to rules under the Act. 
Provisions as to Rules under the Act are contained in Section 26 of the Act. (See 
notes under Section 2 6 post.) 

19. Profits As already stated under 4 Loss ’ above. Profits and losses under 
the Excess Pjofit-tax Act are to be computed in the same manner. The manner of 
computing profits is to be found in the first Schedule. (See notes under Rules in the 
first Schedule, post.) 

20. Standard Profits . — The method of determining standard profit* is given 
in Section 6 below. 

The English law as to Standard Profits is containod in Part III Section 13, 
details whereof have also been given under Section 6 below. (See notes under 
Section 6 post) . 

21. Statutory Percentage : — (a) The definition of the term Statutory percentage 
as given here, has been taken bodily from the English law [Section 13(9) Finance Act 
1933]. T he ‘ Statutory Percentage ’ is to be applied in determining the standard 
profits in certain cas-.s, as given in Section 6 post. 

Section 2 ^21) has been amended so as to secure that in the case of a partner- 
ship, one of the partners in which is a Company, not director- controlled, only the 
appropriate statutory percentage is allowed in respect of the Company’s capital 
therein. (Notes on Clauses : — Clause 2, Gazette of India dated 16-11-1940]. 

(b) Controlling interest: — The matter of controlling interest is a question of 
fact, depending apparently, on the voting strength. It includes the power to control 
the administration, assets and policy of a Company. (Glasgow Expanded Metal Go 
v. C. I. R. 12 T. C. 573 ; See also B. W. Nobles Ltd . v. C. I. R. 12 T. C. 911). 

In the above case of Glasgow Expended Metal Co., Ltd. v. C.I.T. the Lord 
President observed at p. 579. “It seems to me that the only interpretation which 
can be given to that expression (“Controlling interest”) is by reference to the power 
which the number of shares hold by the directors gives them to control the disposal 
of the company’s assets and the administration of its affairs at a general meeting of 
the oompany”. In the same ease Lord Cullen observed: — “ The shareholdings of 
the directors are such as to give them a prepoderating vote on any question that 
comes be r ore the shareholders at a general meeting prima, facie that means that they 
have the controlling interest in the company”. 

In W. Noble Ltd . v. C.I.R. 1926 K R. D. 6, A.T.C. 142, 12 T. C. 911, when 
chairman of directors held half of the ordinary shares issued and when presiding at 
general meeting had a casting vote it was held that he had a controlling interest. 
Rowlatt , J. observed 
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“Controlling interest 99 is a phrase that has a certain well known meaning, it 
means that the man whoso shareholding in the company is such that he is the share- 
holder who is more powerful than all the other shareholders put together in general 

meeting in as much as he has a casting vote, he does control tho general 

meetings— there* is no question about that— and in as much as he does possoss at 
l^ast half of the shares he can prevent any modifications taking place in the constitu- 
tion of the company which would undermine his position as chairman “ 

The term “Controll” not being primarily linked with a “interest” was 
considered in Himlay Estates Ltd. and Humble Investments Ltd 17 T.C. 307. In 
this case Rowlatt , J. observed at p. 375 is respect of the object of the definition of 

controlling interest given in the Act— specifying “ certain in cases where control is 

artificially to be deemed to exist, though it does not or may not exist in fact 

possession of the majority of the shares, divorced from the voting power, is to be 
deemed arbitrarily a medium of control 

Whether one company has a controlling interest in another company, it is not 
necessary that it should have a proprietory interest in *he other company. “ Con- 
trolling interest ” means such a relationship as brings about a control in fact by 
whatever machinery or means that usult is effected. The degree ol control afforded 
by 51 per cent, holding is controlled within the statute. 

In the above case no distinction is drawn between direct and indirect control. 
Mr. Justice Lawrence, observed ; — 

“The word ‘controlling’ is not a term of art, nor is the word ‘ interest * 
necessarily so. When the word ‘controlling is used to qualify ’ ‘interest’. T think 
the phrase in its ordinary meaning covers both direct and indirect control.” 

In deciding whether the directors of a company have a controlling interest 
therein, the folloing shares should be taken into account : — 

(1) shares held by directors in their own name and right ; 

(2) shares held by directors in their own right but in the name of a nominee 

(where shares have been purchased by a director and stand 
in the name of another person in relation to whom the transaction is 
a benami transaction, the shares in question should be regarded as 
falling within the terms of this sub-paragraph) ; 

(3) shares held by directors in their own right but in the name of a person 

into whose legal ownership the shares have been transferred as security 
for a loan ; 

(4) shares held jointly in the names of directors and others — to the extent of 

the beneficial interest of the directors. 

Shares held by directors as executors or trust ees and interests in shares arising 
in cases where directors aro beneficiaries in estates or trusts should not generally be 
taken into account.! 

22. Written down value : — The definition of the expression ‘written down 
value’ as given in the Act, is nearly the same as in the Income-tax Act Section 10 (vi). 
See notes under the said Section in Mr. B. R. Jain’s Income-tax Act, 1939. 3rd Ed. 
1945. 

Depreciation. 

2Rule 3 (1) provides that the income-tax principle of carrying forward unex- 
hausted depreciation and its allowance in a subsequent period is not to be followed. 
In computing the profits, therefore, of both the standard period and tho chargeable 
accounting period or of any accounting period falling wholly or partly within either 


(1) Para 39 Notes and instruction Second Ed. 

(2) Para 25 Notes and Instruction, 
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of these periods, only the depreciation applicable to such accounting period is to be 
deducted. 

lExample : — The “previous year” of a business are the years ended 31st Decem- 
ber, the first chargeable accounting period being the last four months of the account- 
ing period of 12 months ending 31st December 1939. The chosen standard period is 
the year 1935 and it is necessary in computing capital to determine the written down 
value of any building plant or machinery as at 1st January 1935 and 1st January 
1939. Plant costing Rs. 100,000jwas installed on 1st January 1930 and the deprecia- 
tion rate on the old basis was 5% while on the written-down value basis from year of 
assessment. 1940-41 it is 8%. For income-tax purposes there is a carry-forward 
depreciation from the year of assessment 1935-36 of Rs. 6,000 which may be 
regarded as relating Rs. 5,000 to 1935-36 and Rs. 1,000 to 1934-35. Similarly, 
there is a carry-forward from the year of assessment J 939-40 of Rs. 7,000 which may 
be regarded as relating Rs. 5,000 to 1939-40 and Rs. 2,000 to 1938-39. 


The written-down value as at let January 1939 is arrived at as follow:—- 

Cost.. 

. . 100,000, 

Rs. 

Deduct — Depreciation allowable on 
prime cost basis 

. . 45,000 

(9 years at 

Rs. 5,000) 


55,000 


Add — Carry-forward of depraciation 
for years prior to year of 
assessment 1939-40 

. . 2,000 


Written-down value 

. . 57,000 


The written-down value as at 1st January 
follows:— 

1935 should be similarly calculated 

Rs. 

Cost . . » • • • 

.. 1,00,000 


Deduct — Depreciation allowable on prime 
cost basis 

. . 25,000 

(5 years at 

Rs. 6,000) 


75,000 


Add — Carry-forward of depreciation 
for 1934-35 and (1935-39) 
being years prior to year of 
assessment 1939-40. 

6,000 


Written down value 

.. 81,000 



Exceptional depreciation or Obsolescence of Buildings. 

2In the case of any building erected on or after 1st September 1939 which, 
during any chargeable accounting period, has ceased to be required for the purpose 
of the business or has been sold, allowance is to be made, in arriving at the profits 
of the chargeable accounting period, of any amount by whioh the value of the 
buliding at the date when it ceased to be required or the price obtained, falls short 
of the written-down value. 


\l) Para 76 Notes and Instructions. 
(2) „ 26 „ 


(Rule 10, First Schedule.) 
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Depreciation and losses carried forward. 

lit should be noted that in computing the profits of the standard period, a 
chargeable accounting period or of any accounting period entering wholly or partly 
into the computing of profits of the standard period or the chargeable accounting 
period: — 

(a) only the depreciation applicable to such period is to be allowed. 

(b) no allowance is to be made for any loss allowed for income-tax purposes 
under Section 24 of the Indian Income-tax Act, 1922 in respect of either. 

(i) losses arising from any other source allowed under Sub-section (1) or 

(ii) bnsiness losses carried forward and allowed under Sub-section (2) 

The only case, in which a toss arising in one business in a chargeable accoun- 
ting period is to be set against the profits of another, is that where two or more 
businesses in the same ownership are to be treated as one business under Section 
2 (5), Proviso or that of interconnected companies under Section. 9. 

Although, as explained in paragraph 79 the value*, for the purpose of the 
computation of capital as at any date, of plant, machinery or'buildings in respect 
of which depreciation is allowable, is to be arrived at by reference to the definition 
of written-down value in Section 10 (5) of the Indian Income-tax Act, 1922 such 
value have no necessary connection with the amount of the allowance to be made 
in respect of depieciation in computing the profits of the standard period. In the 
example set out in that paragraph both for income-tax, and Excess Profits Tax 
purposes the written-down value of the plant and machinery as at 1st January 19.19, 
is Rs. 57,000 and the deduction to be allowed for depreciation for the year 1939 is 
Rs. 4,560. 

Rule 2 of the First Schedule requires the profits of the standard period to be 
computed “on the same basis and in the same manner” as are those of the charg- 
eable accounting period. This requirement may be fulfilled by constructing a series 
of values and depreciation allowances to cover all accounting periods in question the 
later terms of which are Rs. 57,000 and Rs. 4,560 respectively. 


This series can only be found by working back frarn these figures thus : — 


Value on which depreciation calculated 


Depreciation at 
8% allowable for 
E. P. T. purposes. 


Rs. 

Rs. 

1939 

57,000 

4,560 

1938 100/92 of Rs. 57,000 

61,956 

4,956 

1937 100/92 of Rs. 61,956 

67,343 

5,387 

1936 100/92 of Rs. 67,343 

73,199 

5,856 


and the deduction in computing tho profits Excess Profits Tax purposes of the year 
1939 being Rs. 4,560, if the year 1936 in the chosen “standard period” the deduction 
for deprecation in computing the profits of that year is Rs. 5,856. 

It will be observed that, except for the year 1939, when the income-tax basis 
was changed, there is no correspondence between the values above upon whioh the 
Excess Profits Tax allowances for depreciation have been calculated and the values 
at which, as shown in paragraph 76, the assets in questoin must be valved for tho 
purpose of the computation of capital as at the relevant dates. 


(1) Para 27 Notes and instructions. 
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Depredation allowances— method of computation 

l Questions have arisen in practice as to the application of the instruction laid- 
4 P ra 28 N t ^ own * n P ara g ra ph 27 when an asset is in existence in the 
. ^ ara 0 e standard period or In the period which is or includes the firist 
ant, tnsruc'yone. chargeable accounting period or in both and its written-down 
value has been reduced to nil, or where an asset which was in existence in the stan- 
dard period has been disposed of before the commencement of the period which is or 
includes the first chargeable accounting period. In applying the instructions con- 
tained in the penultimate sub-paragraph of paragraph 27. 

(i) assets which are assets of the business at the commencement of the period 
which is or includes the first chargeable accounting period are to be 
taken at the income-tax written-down value as at that date and the 
series should be worked back therefrom but not beyond the actual cost 
of the asset ; 

(ii) in the case of an asset which was an asset of the business in the standard 
period but not in the period which is or includes the first chargeable 
accounting period the series should be worked back from the date on 
which the asset ceased to be an asset of the business md from the 
income-tax written -down value as at that date. If, however, at that 
date the value has, for income-tax purposes, been written down to nil, 
the series should be worked back from the written-down value as at the 
commencement of the accounting period in respect of which the final 
allowance of depreciation for income-tax purposes was due. 

Example : — 

A sugar factory : standard period selected the year 1935 : accounts made upto 
31st December each year. 


Depreciation rates : — 

Old rate 


New rate 

Buildings 1st Class 

2 I /2% on cost 


5% on written- down value 

„ 3rd Class 

10% 


7 1/2% 

Plant and Machinery 
Depreciable assets : — 

0 1/4% •• 

Rs. 


9% 

1. Building 1st Clesf* Cost 

1,00,000 at 1st January 1920 

2. ,» v *» >» 

50,000 „ 

,, 

1930 

3. „ 3rd Class „ 

25,000 „ 


1920 

4 Plant and Machinery Cost 

2,00,000 at 

1st Juno 

1920 Scrapped 31st Decem- 
ber, 1938, replaced by 

8 or 9. 

5. „ <> 

1,00,000 

> t >> 

1925 Sold 3 1st December, 
1937 replaced by 8 or 9 

6. >> a it 

1,00,000 

a f> 

1930 

7. 

1,00,000 

it it 

1935 

8. 

2.50,000 

, . 

1938 

9. 

1 ,00,000 


1939 

Income-tax written-down value 

At 

At 


1st January 10 

15 1st January 1939 

Item 1. 


02,500 

62,500 

„ 2. 


43,750 

38,750 

„ 3. 


Nil 

Nil 

„ 4. 


12,500 

* • it 

„ 5. 


37,500 

* * *» 

„ 6. 


» 8,780 

43,750 

„ 7. 


1,00,000 

75,000 

„ 8. 


m g 

2,34,375 

„ 9. 



1,00,000 


(1) Para 28 Notes and Instructions. 
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Computation of allowances for years 1935 to 1939 (as in paragraph 27). 

Depreciation 

Item Value on which depreciation calculated allowable 

for E. P. T. purposes 






Rs. 

at% 

Rs. 

]. 

1939 


. , 

52,500 

5 

2,625 


1938 

100/95 of Rs. 52,500 

65,263 

. , 

2,763 


1937 

100/95 

,, 55,263 

58,171 


2,908 


1936 

100/95 

„ 58,171 

61,232 

. . 

3,061 


1935 

100/95 

„ 61,232 

64,454 

• - 

3,222 

2. 

1939 

, . 

, , 

38,750 

5 

1,937 


1938 

100/95 

„ 38,750 

40,789 


2,039 


1937 

100/95 

, 40,789 

42,935 

. . 

2,146 


1936 

100/95 

,, 42,935 

45,194 


2,259 


1935 

100/95 

„ 45,194 

47,571 


2,377 

3. 

1939 



Nil 


Nil 


1938 



>> 




1937 



ft 




1936 







1935 



># 

. . 

it 

4. 

1939 







1938 



»> 




1937 



»> 




1936 



tt 




1935 




«. . 

t> 

5. 

1939 



.. 

9 



1938 



. , 




1937 

100/91 of Rs. 18,750 

20,604 (c) 


1,854 


1936 

100/91 

„ 20,604 

22,642 


2,038 


1935 

100/91 

„ 22,642 

24,881 

. . 

2,239 

6. 

1939 

of 

Rs. 

43,750 

9 

3,938 


1938 

100/91 

„ 43.760 

48,077 


4,327 


1937 

100/91 

„ 48,077 

52,832 


4,755 


1936 

100/91 

„ 52,832 

58,057 


5,225 


1935 

100/91 

„ 68,057 

63,799 

. . 

6,742 

7. 

1939 

of 

Rs. 

75,000 

9 

6,750 


1938 

100/91 

„ 75,000 

82,417 

, , 

7,417 


3937 

100/91 

„ 82,417 

90,568 


8,161 


1936 

100/91 

„ 90,568 

99,525 


8,967 


1935 



1,00,000 (Cost) (a) 


475 

8. 

1939 

. . 

, , 

2,34,375 

9 

21,094 


1938 

' 

• - 

2,50,000 Cost (b) 

. . 

15,625 

9. 

1939 

. • 

. . 

1,00,000 

9 

9,000 


Notes : — (a) 100/91 of Rs. 99,525 exceeds the cost Rs. 1,00,000 and the allowance, 
therefore, is restricted to the difference between Rs. 1,00,000 and 
Ra 99,525=Rs. 475. 

(b) 100/91 of Rs. 2,34,375 exceeds the cost Rs. 2,50,000 and the allowance, 
therefore, is restricted to the difference between Rs. 2,50,000 and 
Rs. 2,34,375=Rs. 15,625. 

(o) Rs. 18,750 is the income-tax written-down value at 31st December 1937, 
the date when the plant was sold. 

If in any case, owing to special circumstances, the method set out in the 
example clearly operates unfairly to the assessee or the revenue the case should be 
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reported to the Excess Profits Tax Advisor who will issue instructions as to the 
modifications, if any, that may he made therein. (Para. 28 Notes and instructions.) 

Cases will arise in which computations on the basis laid down in paragraph 27 
give a “written-down value’* as at the commencement of the standard period which 
is in excess of the written-down value as ascertained for capital purposes in accor- 
dance with Section 10 (5) of the Income-tax Act. In such a case, if the a^sessee so 
desires and explicitly stated his preference therefor, an alternative method of com- 
puting the depreciation of the standard period may be adopted, viz., application of 
of the new depreciation rates to the written-down values ascertained in accordance 
with Section 10 (5) of the Income-tax Act. 

Where this alternative is adopted if the “unexhausted depreciation”, included 
in the written-down value as at the commencement of the standard period is greater 
than the unexhausted depreciation included in the written-down value as at the 
commencement of the period which is or includes the first chargeable accounting 
period, the difference between the two amounts (of unexhausted depreciation) may 
concessionary he excluded from the written-down value upon which the depreciation 
of the standard period is to he calculated Where the standard period comprises 
two ‘ previous years”, this comparison and exclusion should be made at the com- 
mencement of each of those previous years 

If in any ease where the assesseo has chosen the method of paragraph 27 the 
computation for any item on that basis brings out full cost before the commence- 
ment of the standaul >eriod is reached (as in item 7 in the example set out in para- 
graph 28), the depreciation for that item must be calculated on the alternative basis 
i. e , by applying the new depreciation rate to the written-down value as found by 
application of Section 10(5) of the Income-tax Act. (Paragraph 29 Notes and 
instructions ) 

Section 3 (1) There shall be the following classes of Excess Profits Tax 
Excess Profits Tax Authorities. Authorities for the purposes of this Act namely 

(a) the Central Board of Revenue ; 

(b) Commissioners of Excess Profits Tax ; 

(c) Assistant Commissioners of Excess Profits Tax, who may he either 

Appellate Assistant Commissioners of Excess Profits Tax or Inspecting 
Assistant Commissioners of Excess Profits Tax : 

(d) Excess Profits Tax Officers : 

(e) Boards of Referees 

(2) Every Commissioner of Excess Profits Tax, Appellate Assistant Commis- 
sioner of Excess Profits Tax, Inspecting Assistant Commissioner of Excess Profits 
Tax and Excess Profits Tax Officer shall he a person who is exercising the functions 
of Commissioner of Income-tax, Appellate Assistant Commissioner of Income-tax, 
Inspecting Assistant Commissioner of Income-tax and Income-tax Officer respec- 
tively, under the Indian Income-tax Act 1922. 

(3) The Central Board of Revenue shall, subject to the provisions of Sub- 
section (2) appoint such persens as Commissioners of Excess Profits Tax, Appellate 
Assistant Commissioners of Excess Profits Tax, Inspecting Assistant Commis- 
sioners of Excess Profits Tax and Excess Profits Tax Officers as it thinks fit and 
such person shall perform their functions in respect of such cases as the Central 
Board of Revenue may assign to them : 

Provided that such directions shall be made entirely at the discretion of the 
Central Board of Revenue, and, in particular, it shall be competent for that Board 
to assign a case or class of cases to an Officer who is not exercising in respect of 
that case or class of cases the corresponding functions in relation to the charge of 
Income-tax under the Indian Income-tax Act, 1922. 
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(4) All Officers and persons employed in the exec ution of this Act shall 
observe aad follow the orders instructions and directions of the Central Board of 
Revenue ; 

Provided that nothing in this sub-section applies to a Board of Referees *• 

Provided further that no such orders. Instructions or directions shall be 
given so as to interfere with the discretion of the Appellate Assistant Commis- 
sioner in the excercise of his appellate functions. 

(5) A Board of Referees shall consist of not less than three and not more 
than five persons, of whom not less than one half shall be non-officials having 
business experience, and one shall be a judicial officer who has exercised the 
powers of a District judge or who possesses such qualifications as are normally 
required for appointment to the post of District Judge, and who has held jndicial 

office for a period of not less than ten years. 

(6) Subject to the provisions of sub-section (5) the Central Government may 
make rules regulating the formation composition and procedure of Board of 
Referees. 

Section 3. Sub-Section (1) The Act provides for its administration by the 
officers of the Income-tax Department, under the Central Board of Revenue. As 
such with the exemption of the Board of Referees the enumeration of Excess Profits 
Tax Authorities, as given in this Sub-section, is the same in this Act as of the Autho- 
tios under Section 5. Income-tax Act, 1922, 3rd Ed. 1945. 

Section (3) (2) By this sub-section all the Income-tax Authorities under the 
Income-tax Act 1922 are to be authorities ex-ffiocio for the purposes of Excess Profits 
Tax Act 

Sub-Section 3. The appointment and functions of Commissioners of Excess 
Profits Tax, Appellate Assistant Commissioners of Excess Profits Tax and Inspecting 
Assistant Commissioners of Excess Profits Tax and Excess Profits Tax Officers are to 
be regulated by the Central Board of Revenue. 

Proviso According to the Proviso to this Sub-section, the direction as to the 
functions to be assigned to the above mentioned officers is a matter left entirely to 
the discretion of the Central Board of Revenue. 

In particular, as apart from the generality of the above provisions, the Board 
is given the power to assign a case or class of cases to an Excess Profits Tax Officer 
who may not be exercising corresponding functions and powers under the Income tax 
Act with respect to that case or class of cases 

Jurisdiction : — It is notable that is no such provision in the Excess Profits Tax 
Act relating to jurisdiction as exists in Section 04 Income-tax Act. Nor does Section 
21 Excess Profits Tax Act apply Section 04 Income-tax Act to the Excess Profit lax 
Act. Hence, the entire law relating to jurisdiction in Excess Profits Tax matters is 
contained in Section 3. And, as is clear from Section (3) and the Proviso, the 
General Board of Revenue has the sole power to assign functions to Excess Profits- 
tax Officers, Assistant Commissioners (Appellate and Inspecting) and Commissioners 
in respect of cases entrusted to them. The Proviso further extends the Board s 
power in the matter of assignment of a case or class of cases. The Board’s power in 
this respect is absolute and ar assessoe has no right to object, as he can under Sec- 
tion 64 I. T. Act. 

The Central Board of Revenue has already issued notification relating to the 
jurisdiction of the various Excess Profits Tax Officers in different provinces. 

Subjection 4 : — Sub -section (4), in particular, again enjoins upon all the 
Excess Profits-tax Commissioners, Excess Profits Assistant (Appellate and Inspecting) 
Commissioners, Excess Profits-tax Assistant Officers to obey and follow the orders, 
instructions and directions of the Central Board of Revenue. 

Section 3(4) Proviso : -While the directions and instructions issued by tho 
Board are to be obeyed by all “ officers and persons employed in the execution of the 
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Excess Pro fits Tax Act ”, the Board of Referees and Appellate Assistant Commis- 
sioners in the exercise of appellate functions form an exception. 

Subjection (5) : — The Board of Referees is to consist of : — 

(1) not less than three and not more than five members ; 

(2) halt of the above number to be non-officials with business experience; 

(3 One is to be a judicial officer who has exercised the powers of, or possesses 
qualifications noun ally required for appointment as a District Judge, 
having held judicial office for a period of not less than ten years. 

The functions of the Board of Referees are: — 

(1) to determine standard profits in certain cases [Section fi (3) ]. 

(2) to apport ion capital and profits in case of split up business sold as going 

concern on appeal from Excess Profit Tax Officers decision 
[Section S (5) ], 

(3) to determine profits and alter accounting periods (on appeal from Excess 

Profits Tax Officer’s decision) in respect of transferred eases ; [Section 
8 ( >), (5), (4), (3) and (0) ] and 

(1) to allocate expenditure between different periods on appeal from Excess 
Profits Tax Officer’s decision 

Subjection 6 : -Under sub-section (<>) the Central Government is going to 
make Rules regulating the formation, composition and procedure of the Board of 
Referees The Oentrai t J )Vernment has framed certain Rules on the point. 


Section 4. l (l) Subject to the provisions of this Act, there shall, in respect 
nhnmo Tnv an y business to which this Act applies, be charged, levied 

^ J and paid on the amount by which the profits during any 

chargeable accounting period exceed the standard profits a tax (in this Act 
referred to as Excess Profits Tax which shall, in respect of any chargeable 
accounting period ending on or before the 31st day of March, 1941, be equal to 
fifty per cent- of that excess and shall, in respect of any chargeable accounting 
period beginning after that date, be equal to such percentage of that excess as may 
be fixed by the annual Finance Act : 


2 [“Provided further that, in the case of any businsss which inclndes the 
mining if any mineral, any bonus paid by or through the Central Government in 
respect of increased output of the mineral shall be totally exempt from excess 
profits tax under this Act]. 

Provided that any profits which are, under the provisions of subjection (3) 
of Section 4 of the Indian Income-tax Act, 1922, exempt from income-tax, and all 
profits from any business of life insurance shall be totally exempt from excess 
profits tax under this Act 

3 [(2) Where a chargeable accounting period falls partly before and partly after 
the end of March, 1941, the faregoing provisions of this Section shall apply as if so 
much of that chargeable accounting period as fails before, and so much of that 
chargeable accounting period as falls after, the said end of March were each a 
separate chargeable accounting period^ and as if the excess of profits of that 
separate chargeable accounting period were an apportioned part of the excess 
of profits arising in the whole period determined in accordance with the provi- 
sions of Section 7-A ] 

(1) I'he old Section 4 war re-numbered as Sub-section <1) by Section 3 of the - Excess 

Profits tax (Amendmeut, Act, 1941 (II of 1941', 

(2) This proviso has been added by E. P. T. (Amendment; ordinance, 1944. 

(3) This Sub-section was added by Section 3 of the Excess Profits Tax (Amand-ment) Act, 

1941 (JT of 1911). 

(4) These words were substituted by Section 2 of the Excess Profits tax (Second Amendment' 

Act, 1911 (24 of 1941). 
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Previous Law: -Section 4, Act 10 of 1919 contained the correspon ling 
provisions. 

Only, rhe Proviso to the said Section was different from the Proviso to tlx 
present Section 4, which relates to a different subject. 

Analogous Law:— Section 3 of the Income-tax Act. 1922 amended 1939 
contains similar provisions. File corresponding English law is contained in Part 111, 
Section 12 I Finance Act 2 of 1939. See Part 111 of the lxx>k . 

Amendments- —Section i (2) was added to the E. P. T Act, 1940 by the 
amending Act XI of 1941. First proviso has been added by the Excess Profits Tax 
(amendment) ordinance 1944 for exempting the business from Mineral. 

By the further amending Act, Section 2, Act X and IV of 1941, (which received 
the assent of Governor General on 2(>-l 1-1941) and if .the whole chargeable account- 
ing period 

Section 4 imposes the charge to Excess Profits f ax, on the amount by which the 
profits of an\ business to which the Act Applies during any chargeable accounting 
period exceed the standard profits. 

The tax is chai god at the rate of 5i% on excess piofits arising between 1st 
September 1939 and 31st March 1941, at 00% on excess profits arising after 31st 
March 1941. The standard profits ate to be computed in accordance with the provi- 
sions of Section 6. 

Any business to which this Act applies — The succeeding Section (Section 5) 
points out to what business the Act applies i.a the profits of what business or busi- 
nesses are assessable to Excess Piofits Tax. 

The comprehensive words of Section 5 are quite embracing and wide enough 
to cover every business. For further refence in this connection see notes under 
Section 3 post . 

Charged, levied and paid: — The combination cf these three words is meant tc 
indicate the various stages of an imposition by the State. The terms ‘charge* indi- 
cates liability ‘levying’ will be an expression or indication of the liability and ‘paid’ 
is, of course, recovery or the filial stage in the case of an imposition It is discharge 
of a liability as determined in accordance with law. 

Chargeable accounting period:— Hee note und< r Section 2 (1) aad (6) ante and 
Schedule I post. 

Standard Profits'. — Standard Profits are so to determined under Section 6 of 
the Act. See notes thereunder. 

Proviso Exemptions: —The Exemptions in addition to profits of insurance busi- 
ness, are the same as are enumerated in Section 4 (3) 1. T. Act, 1922 (Amended 1939). 
For these see notes under Section 4 (3), B. K. Jain’s 1. T. Act, 1939. 3rd Ed. 194f>. 

S. 5. This Act shall apply to every business of which any part of the profits 
Application of Act. made durin * th « chargeable accounting period i* chargeable 
1 to income-tax by virtue of the provisions of sub-clause (i) or 

sub-clause (ii) of clause (b) of Sub-section (1) of Section 4 of the Indian Income-tax 
Act, 1922, or of clause (c) of that sub-section : 

Provided that this Act shall not apply to any business the whole of the profits 
of which accrue or arise without British India where such business is carried on 
by or on behalf of a person who is resident hut not ordinarily resident in British 
India unless the business is controlled in British India : 

Provided further that where the profits of a part only of a business carried 
on by a person who is not resident in British India or not ordinarily so resident 
accrue or arise in British India or are deemed, under the Indian Income-tax Act, 
1922, so io accrue or arise, then, except where the business being the business of 
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a person who is resident but not ordinarily resident in British India is controlled 
in India „ this Act shall apply only to such part of the business, and such part 
shall for all the purposes of this Act be deemed to be a separate business. 

5 [Provided further that this Act shall not apply to any business tbe whole of 
the profits of which accrue or arise in an Indian State ; and where the profits of 

a part of a business accrue or arise in an Indian State, such part shall, for the 

purposes of this provision, be deemed to be a separate business the whole of the 
profits of which accrue or arise in an Indian State, and the other part of the 
business shall, for all the parposes of this Act. be deemed to be a separate 
business ] 

1. Previous Law : — Section 3 Act X of 1919 contained corresponding provi- 
sions. 

2 Analogous Law : — (a) INDIAN LAW Section 4 Income Tax Act, 1922 

(amended 1939). See Mr. B. it. Jain’s commentry 3rd Ed. 1945 (b) ENGLISH 

LAW : — Para III, Section 12 (2) Finance Act of 1939 

Amendment : — A further and third Proviso has been added to Section 3 by the 
Amending Act XXI V of 1941. This amendment brings liability to Excess Profits 
Tax into line with liability to income-tax as modified by the Income-tax (Amend- 
ment) Act (XXXII) of 1911, Section S adding clause (0) to Section 14, according to 
•which income, profits and gains accruing or arising within an Indian State have been 
exempted from tax, unless brought into or received in British India in the previous 
year. Hence, where the whole of the profits of a business or of part thereof accrue 
or arise in an Indian State, such profits shall not bo subject to Excess Profits Tax 
(Notes on clauses —clause 3. See incoma-Tax Gazette, October 1941 Part V, page 37). 

3. Scope of Section 5 : — Section 5 indicates the applicability of the Act. in 
fact, Sections 4 and 5 together constitute the charging Sections. Section 5 ;ndieates 
the business to he charged. The Section renders liable to Excess Profits Tas ‘every 
business’. The words every business’ are qualified by the following expression, ‘of 

which any part of the profits 1922’ Looking to the provisions of sub-clause (i) 

and sub-clause (ii) of clause (b) of sub-section (1) of Section 4, Income-tax Act, 1922 
it is clear that the piofits must he the profits of a person resident in British India 
during tho chargeabL accounting period and must have accrued or arisen or must be 
deemed to have accrued or arisen to such person during such period, or might have 
accrued or arisen to him without British India during such period. 

Para. 15 of the Notes and Instructions issued by the C. B. R. veiy clearly 
defines the scope of Section 5. 

Subjects to the exceptions referred to in paragraphs 17 and 18, the charge 
applies to all businesses. 

(a) the profits of which accrue or arise to a person resident in British India 

whether such profits accrue or arise within or without Britidi India, 
and whether they are or are not deemed to accrue or arise in British 
India : 

(b) the profits of which accrue or arise in British India or, by the provi- 

sions of the Indian Income-tax Act, 1922 are deemed so to accrue or 
arise, to a person not resident in British India. 

Where, however,— 

(i) the whole of the profits of a business accrue or arise without British 
India, to a resident in British India who is not ordinarily so resident, 
and no part of the profits is deemed to accrue or arise in British India, 
such business is not chargeable unless it is controlled in India ; and 


(1) This proviso added by Section 2 of the Excess Profits Tax (Second Amendment) Act, 

1941 ,XXIV of 1941). 



38 


EXCESS PROFITS TAX ACT, 1840. 


(ii) where the profits of part only of a business, carried on by a person not 
resident in British India or not ordinarily so resident, accrue or arise 
in British India or are deemed, under the srovisions of the Indian 
Income-tax Act, 19-2, so to arise, only the profits of such part of the 
business are chargeable unless the business is the business of a person 
resident but not ordinarily resident in British India and such business 
is controlled in India. 

“Business’^includes any trade, commerce or manufacture, or any adventure 
in the nature oi trade, commerce or manufacture, or any profession 
vocation, (See paiagraph 18) as to the oircumstances in whioh a pro- 
fession is exempt (Para, 15 Notes and Instructions). 

The two succeeding provisos qualify the general applicability of the provisions 
of the Excess Profits 'fax Act to the profits of every business carried on by a person 
residing in British India or to those that might have accrued or arisen to him in 
British India, even if he was not residing there in the chargeable accounting period. 

Section 5, lays down the teste for the profits of a business in order that the 
same might be hit by the Act. These tests are : — 

(1) the profits of the business should be liable to pay income-tax (main 

Section). 

(2) Accrual, in whole or in part of the profits in British India. (Provisos 1 

and 2). 

(3) that the profits have not accrued or arisen in an Indian State. (Pro- 

viso 3). 

The position thus is as below (a) Residents : — In their case, their liability to 
pay Excess Profits Tax exists in respect of the profits of every business, any part of 
profits whereof made during the chargeable accounting period accrue, or arise, (or 
are deemed to accrue or arise) in British India or whether such part of profits accrues 
or arises without British India and that the profits have not accrued or arisen in an 
Indian State. 

(b) Non-Residents : — In the case of non-residents, such part of the profits as 
accrue or arise in British India or is deemed so as to accrue or arise (and which is to 
be deemed to be a separate business) shall be charged. 

In the case of persons (c) not ordinarily resident the Act shall apply if the 
whole of the income accrues or arises in British India. It will be so even if the whole 
income arises or accrues outside British India but the business is controlled in British 
India. 


On the same principle, if a part only of the income arises or accrues in British 
India only such part shall be charged, being treated as a ‘separate business/ 

If, however, the control of business is in Fndia, the whole of the business shall 
be amenable to the provisions of the Act and shall be subject to Excess Profits Tax. 
Foreign profits shall not be subject to Excess Profits Tax under the Act in the case of 
non-residents at all. Profits arising or accruing in British India are in all cases 
available to Excess Profits Tax irrespective of residence, non-residence or of a person 
being not ordinary resident in British India. 

The expression ‘trade’ or ‘business’ has been observed to bo more comprehensive 
than ‘trade’, for there may be businesses which are not ‘trade’/ 

The word “busines’ used in the Indian Act, is thus, wider and may include 
‘profession’. See notes under ‘Business’ Section 2 ( r >) ante. 


(I) Rose v. Miller 3 Ch. D. 71 (85); C. I. K, v. Inoorporated Ooanoil of law Reporting 3 T. 0. 
105(113). 
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4. Made during the chargeable accounting period: — These words were added 
by the Select Committee for the purpose of clearing up a rather vague point. 

They observe: — “Where a person carried on two businesses during tho standard 
periods aad discontinued one of them before tho chargeable accounting 
period, it is necessary to secure that the profits, loss and capital of the 
discontinued business should be left out of account in determining the 
standard profits. While it is arguable that business which has been discon- 
tinued before the chargeable accounting period is not a business to which 
the Act, applies, we have considered it desirable to clarify this point by 
the insertion of the words during the chargeable accounting period.” Tho 
importance of * ‘during” has already been noted upon under Section 4 
ante. 

5. Proviso I.— The provision of this proviso qualify or limit the profits of a 

business, aecuring or arising without British India. They are analogous to 
the provisions contained in Proviso 2 to Section 4 (1) (c) Indian Income- 
Tax Act 1922 (Amended 1939). 

According to this Proviso, tho test of liability to tax of the profits of a business 
carried by or on behalf of a prson not ordinarily resident in British India 
there the profits accrue or arise without British India is that the business 
be controlled in India. 

6. Control: —Tho one groat principal as to control, as laid down in these many 

judicial decisions, both in India and in England, is that it is after all a 
question of fact in each case. 

Tn an English case The Egyptian Hotels Ltd. v. Mitchell ,1 the following consi- 
derations where held to deterinin * the controlling power of the Oorapanv- 

(1, The Company was an English Company, having its registered office in 
England. 

(2) The whole of tho control of the share capital of the Company was left with 

the Director s* 

(3) The question of increase and reduction of the Company’s capital was left to 

the Direct** s. 

(4) The business to be dealt with at an ordinary meeting included the consi- 

deration of the profit and loss account, the balance sheet, the report of 
Directors and Auditors and the declaration of dividend. 

(5) the remuneration of the members of local Boards in Egypt remained with 

the Director who were also, when deemed expedient, to ascertain 
tho profits of the Egyptian business 

The question of control has been closely connected with the question of carrying 
on the trade or business and residence. 

In De Beers Consolidate Mines, Ltd . v. Howe - it was held that the real business 
carried on where the central management and control actually abides. 

7. Proviso 2: — This proviso relates to the assessibility to Excess Profits Tax of 

a part only of th rt profits of the business of a foreigner accruing or arising 
or deemed to accrue or arise in Pritish India where the business is con- 
trolled in India. 

Suoh a part shall be deemed to be separate business' for the purpose of Ex- 
cess Profits Tax. 

8. Where the profits of a part only of a business: —These words as they stand 
at present where amended (at a motion by Mr. S. P. Chamber in the Assembly). 

(1) 6 T. C. 152 (161, 162) Sea also 6 T. C. 1, 3 T. 344 & 9 T. C. 356, 357, 

(2) 5 T. 0.(198 213) 
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The amendment was really a verbal amendment which makes it clear that we are 
referred to the props of a part of a business and not to a part of the profits of a 
business. This is merely a matter of clarification.” 

Two points require consideration in reference to the business to be charged to 
E P. Tax under Section o. 

(1) Foreign subsidiary companies:-— The law relating to their taxation to E. 
P Tax i i British In 1 a differs from that in the United Kingdom. If a resident 
Compan / in India owns 90 per cent . shares in the foreign subsidiary Company, its 
foreign profits shall be liable to E. P- Tax. 

If an Indian resident Company, however, owns 90 per cent, shares in a sub- 
sidiary Jompanv in an Indian S*at-e. then in view of the newly added Proviso, 
(Proviso 3) such profits accruing or arising in Indian State shall not be liable E. P. 
Tax. S ‘Ction 9 E. 9. 'fax Act. i dates to the subject. See notes thereunder. 

(2' Foreign Partnership . —Under Section 4-A of ^iconic-tax Act, a firm is 
resident of British India and as such taxable on world income; unless it is controlled 
wholly abroad. It would not be a eor.ect view to hold that a f reign business as a 
whole is chargeable to Excess Profits Tax. To tax non resident on foreign profits 
would be to assume extra territorial jurisdiction which is not authorised (Section 99 
Government of India Act 1935 and Section ! Excess Profits Tax Act, 1940). Foreign 
profits of a resident or non-resident, if roceivo3 in British India, are not liable to 
Excess ! rofits Tax and t his principle would apply to profits of Foreign partnership 
also. 


9. Proviso 3 : — See under Amendment ante. 

S- 6 (1) For the purpose of this Aci, standard profits of a business in relation 
to any chargeable accounting period shall, subject t > 
Standard Profits. the provisions of sub-sections (3) and (4), he an 

amount bearing to the profits of the business during 
the stnadard period, if in respect of that business a standard period is available, 
the same proportion as the chargeable accounting period bears to the standard 
period : 

Provided that if the average amount of capital employed in the business 
during such chargeable accounting period is greater or less than the average 
amount of capital employed during the standard pe* od, such amount shall be 
increased or decreased as the case may be, by an amount calculated by applying 
the statutory percentage to the amount of such increase or decrease : 

Provided further that in the case of a business which was commenced on or 
after the 31st day of March, 1936, the standard profits shall, at the option of the 
person carrying on the business he an amount calculated by applying the statu- 
tory percentage to the average amount of capital employed in the business during 
such chargeable accounting period 

(2 1 For the purposes of this Section the standerd pi riod shall at the option 
of the person carrying on the business, be 

(a) the ‘ previous year ’ as determined under Section 2 of the Indian Income- 
tax Act 1922, for the purpose of the income-tax assessment for the year ending 
on the 31st day of March 1937, or the previous year as so determined for the 
year ending on the 31st day of March, 1938 ; or 

(b) the “ previous year as so determined for the year ending on the 31st 
day of March 1937, and that for the ycai ending on the 31st day of March 1939; or 

(cl the 4 previous year ” as so determined for the year ending on the 31st 
day of March, 1938, and that for the year ending on the 3ist day of March 1939 $ or 
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(d) the “previous year” as so determined for the year ending on the 31st 
day of March, 1939, and that for the year ending on 31st day of March 1940 ; 

Provided that in no case shall any period of less than nine months be taken 
as a standard period. 

(3) If within the period specified in the notice issued under Sub-section (1) 
of Section 13, 1 (or within the extended period allowed by the Excess Profits Tax 
Officer under the proviso to that sub-section the person carrying on the business 
makes an application to the Excess Profits Officer in this behalf, the Excess Profits 
Tax Officer shall refer the application to the Board of Referees, and if the Board 
is satisfied that during the standard period the Profits of the businss were less 
than might at the beginning of that period have been reasonably expected, it may 
direct that the standard profits shall be camputed as if the profits during the 
standard period were such greater amount as it thinks just 

Provided that such amount shall not exceed the statutory percentage of the 
average amount of the capital employed in the business unless the Board is satis 
fied that owing to sc me specific cause peculiar to the business it is just that a 
greater amount should be allowed : 

2 FProvided further that a determination on an application under this 
subjection. 

(a) shall have effect with respect to all subsequent chargeable accounting 
periods ; 

(b) shall exclude any further application under this sub- section) ] 

(4) The standard profits shall be taken to be rupees thirty -six thousand in 
any case in which the standard profits computed in accordance with Subjection 
(1) are less than this sum : 

Provided that if the chargeable accounting period is greater or less than one 
year the sum of rupees thirty-six thousand shall for the purpose of this sub- 
section be increased or decreased proportionately. 

(5) Where the standard period includes any period prior to the commence- 
ment of Part III of tLe Government of India Act, 1935 during which Burma was 
part of British India, there shall, in computing the standard profits of a business 
under this section, be excluded from the profits of the business during the 
standard period so much of such profits as arose or accrued or were received in 
Burma unless such profits are also included in the profits of the business during 
the chargeable accounting period 

1 Previous Law : — Section 0, Excess Profits Duty, Act, 1919. 

2. Analogous Law Section 13, Finance Act 2 of 1939. It is notable that, 
although Section 13 Finance .Vet 2 of 1939, contains provisions similar to those 
contained in Section 0 of tho Indian Act there ar6 minor differences of detail. For 
instance, while there is a minimum standard fixed both under the English and the 
Indian Law, under the former law [Section 13 (1). Part LIT Finance Act, 1939,] if ihe 
tax paver so electa, the stand?* rd profits of his business shall be taken to be the 
minimum amount specified in Section 13 (?) whic his £ 1,000, the largest sum which 
can be, the minimum being £ 3,000 (in ease of partnership and of companies). In 
the absence of an election as above-mentioned the standard profits are to be com- 
puted with reference to sub-sections 3 to 9 of the Section i. e. (Section 13). 

Amendments. — A verbal amendment has been made in sub-section (3) of this 
Section, adding “or within the extended period allowed by the Excess Profits Tax 

(1) These words were inserted by Section 3 of tha Excess Profits Tax f Amendment) Act, 1040 

( 42 of 1940) 

(2) This proviso was added ibib. 
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Officer under the Proviso to Section 13”. This was necessary asunder Section 13 
{Infra) on Excess Profits Tax Officer has power to extend the time for submitting 
return. 

The next amendment is the addition of a second Proviso to Section 0 (3). This 
has been added to make the directions under Section f> (3) effective for subsequent 
chargeable accounting periods and also in order to give finality to such directions. 

Notes on clauses (3) published in Government of India Gazette, dated 
1(5-11-1940. PartV. 

It may be noted that the amendments made to Excess Profits Tax Act by 
Amendment Act XL1I of 1940 (amended to 3-12-1940). aic the result of amendments 
made to the United Kingdom Law Finance Act 2 of 1939 with a view to remedy 
certain hardships and anamolies which have been shown by experience as likely 
to arise The amendments to the Indian Excess Profits Tax Ant have also been 
made with the* same end in view 

Scope of Section 6 : — Section 0 In ys down how “standard profits” are to bo 
determined. What are *• standard profits”? Why should the sum** be determined? 
These aie the rudimentary, yet important questions relating to assessment to the 
Excsss Profits Tax, under the Act {i r the Excess Profits Tax Act) excess profits ure 
to be taxed For this, one has to find out what are excess profits In order to 
determine these, one has to compare the profits of the chargeable accounting period* 
with some other profits. These latter are 4 standard profits * The legislation has 
laid down a certain standard of profits, with refn-mce to which the excess profit 
liable to tax is to be determined. It is only when then 1 is an excess that the liability 
to tax arises. This excess has to he found out and for the purpose you must 
compare the profits in question, with what are technically and rightly termed as 
'standard profits’. Section 0(1) lays down how to find out those standard profits. 
Hence, the value and importance of determining standard profits. 

Both under the English and the Indian Jaw. the ascertainment of “standard 
profits ” is not a fixed proceeding. It is on the other hand, a varying proceeding, 
for the simple reason that standard profits may be d*‘terinin *d either with inference 
to a standard period, (if any is available) which is to be determined as laid down in 
Section 6 (2) (a) to (d), or they may be determined by applying th'* statutory 
percentage [Second Proviso to Section 6 (I)] Standard profits may bo either increased 
or decreased in terms of the first proviso to Section 6 (1). 

Again, standard profits may be those adjusted by the Board of Referees under 
Section 9 (3). Thus, standard orofits are naturally varying. They may he deter- 
mined either (a) with reference to the profits of the standard period, or (b) with 
reference to statutory percentage o- (c) may b*» adjusted by the Board of Referees 
Section 6 (2) deals with the “standard period ”, proviso 2 to Section (5 with statutory 
percentage and Section b (3) with adjustment by th * Board of Refen-os. 

If the profits fall short of the minimum a* laid down in Section 6 (4) i. e. 
Rs. 36,000 per annum no question of liability to Excess , Unfits Tax arises. 

According to the proviso to S'otion 6 (4) the minimum sum of Rs 34,000 may 
be increased or decreased according as th'* cliargoabh* accounting period is Fas than 
one year Standard profits may thus be variable 

Variable Standards 

The standard profits, which, under Section 4, are to be deduoted from the 
profits arising during a chargeable accounting period to arrive at the excess profits 
which are to be charged to tax, am to be computed in accordance with the provisions 
of Section 6, and are to b * an amount bearing to the profits of the business during 
the standard period if a standard period, is available, the same proportion as the 
chargeable accounting period hears to the standard period. The standard profits, 
it is to be noted, are to be cjinputed in relation to any chargeable accounting period, 
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and, apart from the application of the minimum standard, are to be adjusted by refer- 
ence to the increase or decrease of capital employed during the chargeable accounting 
period as compared with the capital employed during the standard period. There is 
thus no fixed standard for the whole duration of the tax but a diffeient standard for each 
chargeable accounting period varying with the amount of capital employed during 
that period. 

It is possible that different standard periods may be cho-en by an assessee for 
different chargeable accounting periods (see paragraphs 56 and 57 as to the effect of 
capital adjustments on standard profits) i 

An amount standard period : — This is the method of determination of 

standard profits wirh reference tc the period selected i.e, the standard period, as given 
in sub-section (2) of this Section. Supposing the chargeable accounting period is 
half the standard period and the profits during the said period amount to Rs 10,000, 
then the standard profits would be Rs 5,000 and any profits ov r and above that 
would be excess profits liable to Excess Profits Tax~ Under the English law, the 
standard prolits vaiy in the proportion of the chargeable accounting period vide 
Proviso to Section 13 (1) Part 111, Finance Act 2 of 1039 on the point. 

Standard period The ‘standard period’ has, for the purpose of computing 
the ‘standard profits,’ to be selected, at the option of the person carrying on the 
business, in terms of Section 6, Sub section (2). See below under Section 6 (2). 

Deposit made for security not to be brought into account in the standard 
period ; in case of certain houses solo by the builders and certain mone} advanced 
to the purchaser by a building society and secured by the builders the amount of 
deposit made by the builders by way of security ought not to be brought into account 
in ascertaining the profit in the standard period and there was no contract 
extending beyond the aecouating period Allen Fairhead da Sons 1944 All. 
Eng. L R 636 ( Vol. 1). The facts of the case are: The appellants carry on a 
business as building contractors. During the years 1936 and 1937, which constituted 
the standard period for the purpose of computing the standard profits of the busi- 
ness, the company sold 18 houses which they had erected on a building estate at 
Southgate Middlesex. The houses were sold to purchasers who had obtained ad- 
vances from the Hearts of Oak Permanent Building Society to enable them to com- 
plete their purchases. These advances, which were secured by mortgages on the 
houses, were made by the society pursuant to an agreement dated May 1, 1934, as 
varied by a supplemental agreement, dated Novemher 4, 1936, whereby the appel- 
lants agreed, in cases where the amount advanced by the society to the purchaser 
exceeded 75 per cent, of the purchase price of the house, to guarantee repayment of 
excess advances, and also to deposit a sum of money with the society by way of 
security for the performance of their obligation, such deposit to be repaid by the 
society in due course in accordance with the terms and provisions of the agreement. 
For the 2 years 1936 and 1937, being the standard period, the deposits so made by 
the appellants with the society amounted in all to £ 1,000. 

Held : — The amount of deposit ought not to be brought into account in 
ascertaining the standard profit as no contract extended beyond to accounting 
period. 

Meaning of annual accounts by successive twelve monthly accounts: — It may 

be in various business concerns that alternatively, periodical accounts (say, six 
monthly or three monthly accounts) may be compiled for the benefit of the directors 
in addition to the twelve monthly aocounts which are presented to the shareholders. 
In such oases the question requiring attention is : which are the ‘accounts’ for the 
purpose of standard period for computing standard profits. It has been considered 
in a very recent case of Jenkins Productions Ltd. v. C. 1. R . (1914) 4 1. T. G. 98 : 
1944 A. T. 0. 329; 19J4 All E. K. 610. The facts of his case are: The appellant 
company had made up for each half yearly ended the 30 June and 31st December a 
trading and profits and loss account and a balance sheet and the accounts included 


(1) Para 47 Notes and Instructions. 
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the figures of stock at the end of each half year. These half yearly accounts were 
audited and were regularly placed before the directors and were approved by them. 
The annual general meeting of the company wore held on some date in October or 
November and at each of these meetings the directors presented to the shareholders 
accounts for the twelve months ending on the previous 30th June. The special 
Commissioners hald that the ‘accounts* to be considered in arriving at the standard 
profits of the appellant’s company’s trade or business for the period in question are 
the accounts ended 30th June, and so for the year 1035 accounts ending 30th June, 
1930 as presented to the shareholders in the general meeting. On appeal before the 
Kings’s Benoh Division, the upholding of the Special Commissioners was reversed and 
it was held that to determine what periods should be taken for the purpose of 
ascertaining the standard profits of the appellant in the year 1035, the only periods 
to be selected can be periods of six months, since the accounts of the appellants 
were always made for such periods and half years of 1035 must be selected (i. e. two 
half yearly accounts ending 30th June 1035 and 30th December, 1035 both by 
aggregation) and not annual account ending 30th June 1930 a>» presented before the 
general meeting of the company beacuse a period tailing wholly outside standard 
year can not be selected. 

If in respect of that business a standard period is available : — These words 
were added by the Select Committee to make the applicability of standard profits 
clear. The provisions of Section 0 (1) .re applicable only if in respect of the business 
a standard period is available. 

The date of commencement of business is naturally an important consideration 
in this connection in order to see whether a standard peiiod is available or not. The 
principle on the point has been hold to be that where you have a definite commercial 
asset which has been used in the pre-war period for purposes of profit and the same 
commercial asset is employed lor profit during the accounting period then that brings 
the earnings within the sweep of the Act (Per Lord Mackenzie in Sutherland v. C L 
R. 12 T. C. 63 at pp. 70-71). 

See also notes under “Commencement” at page 01 post. 

To take concrete instance, if a business has commenced, say on 1st May 1939, 
its age of existence, has been only eleven months No standard period is available 
in iespect of such business under Section ft (2). In such a case, statutory percentage 
will apply. If, on the other hand, a business takes its start, say from 1st March, 
1937, standard period is available m respect of the same and so the caso will be gov- 
erned by the provisions of Section 0 ( 1 j. The following examples illusrtates the case 
covered by Seotion 6 (1): — 

Examples Re. 

(a) Suppose profits of chargeable accounting period ending 31-3-1910 . . 96,000 

Profits of standard period accounting year 1035-30 (Assessment year 

1936-37 [elected under Section 6 (2) (a)] . . 48,000 

Average capital employed being the same Excess profits for 12 months 48,000 
Excess profits for 7 months from 1-9-30 to 31-3 40 . . 28,000 

Tax @ 50% of the excess profits . . . . . . . 14,000 

(b) Suppose profits of the chargeable accounting period ending 3 1-3- 1940. 90,000 

Profits of the standard period, accounting year 193 -36, Assessment 

year 1936-37 .. .. .. .. 30,000 

Profits of the standard period accounting year 1937-38 (Assessment 

year 1938-39) . . . . . , . . . 24,000 

Total . . 54,000 

[Elected under Section 6 (2) (b)] profits of 24 months , . 54,000 

Average profit (standard) for 12 months . . . . . . 27,000 
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But according to the provision Section 6 (4) the standard profits will 

he taken as . . . . - . . . . . 36,000 

Therefore excess profits of 12 months (90,000 — 36,000) . . 00,000 

Excess profits for 7 months (1-9-39 to 31-3-40) . . . . 35,000 

T 'ax @ 50% of the excess profits . . . . . . . . 17, ,500 


Proviso 1 : — I his proviso is substantially the same as the proviso to Sec- 
tion 13 (3) (United Kingdom). Finance Act (2) of 1939. 

The Proviso requires allowances to be made for increase or decrease in the 
capital employed in the trade or business in the chargeable accounting period as 
compared with that employed in the standard period. Standard profits will, there- 
fore, increase or decrease in proportion to increase or decrease in the average amount 
of capital employed in the business in the chargeable accounting period. And the 
amount of such an increase or decrease shall be determined by applying the sta- 
tutory percentage. 

Adjustment for increase or decrease of Capital 

[The first Proviso to Section 6 (1) requires that the standard profits of an}' 
business, computed by reference to a standard period, are in relation to any charge- 
able accounting period, to be increased or decreased, as the case may be, by the 
statutory percentage on the increase or decrease of the average capital employed 
during tho chargeable accounting period as compared with that employed during the 
standard period..] 

It should he noted that, in the case of a chargeable accounting period com- 
mencing befoie 1st April 1941 and ending after 31st March 19-41, the computation of 
average capital, for comparison with that of the standard period, is to be made for 
that chargeable accounting period as a whole The part period before and rfter the 
end of March 1941 are not lor this purpose separate Chargeable Accounting 1 eriods. 

When adjustment to be made:— It is to be noted that adjustments for increase 
or decrease of average capital are to bo made in computing the standard profits in 
relation to each chargeable accounting period, so that these adjustments are factois 
in computing the standard profits and (see paragraph 49) may affect the assessors 
choice of standard period, in relation to each successive chargeable accounting 
period. Further, these adjustments are to be made to the profits of a 9 andard 
period and not to the minimum standard of Rs. 36,000 a year. Thus, if th i profits 
of a standard period of one year before adjustment are Rs. 34,000 and the adjust- 
ment for increase of capital during a chargeable accounting period h Rs. 1,500 the 
minimum staudards is Rs. 36,000, not Rs. 36,000 plus 1,500. 

[It should be observed also that a direction by the Board of Referees or the 
Central Board of Revenue that the profits of a standard period are to be computed 
as if the profits of that period were a greater sum than the profits actually made 
does not preclude an addition to or deduction from the standard profits so asc stained 
if the average capital employed during the chargeable accounting period is greater or 
less than that employed during the standard period.] 1 

(1) Variation under Proviso 1 Section 6s — In case of increase of capital em- 
ployed in the business, Suppose profits of the chargeable accounting period ending 
31-3-1940 (Assessment year 1940-41) 100,000. 

Profits of the standard period accounting year 1935-36 (assessment 

year 1936-37) . . . . . . . . 48,000 

Increase in amount of capital in the two years . . . . 40,000 

Profits of the chargeable accounting period after being reduced by 

10 per cent, of 40,000 i.e 4,000 . . . . 96,000 

Excess profits for the 12 months (96,000 — 48,000) . . . . 48,000 

Excess prt fits for the 7 months . , . . . . 28,000 

Tax at 1 0 per cent, of the Excess Profits . . . . 1 1,000 


(1) Para 56 & 57 N otes and Instructions. 
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(2) Variation under Proviso I in case of decrease in capital employment in 

business. 

Suppose profits of the chargeable accounting period ending 31-3-40 

(Assessment year 1940-41) . . .. .. 93,000 

Profits of the standard period, accounting year 1935-36 (Assessment 

year 1936-37) .. .. .. 48,000 

Decrease in the amounting capital in the two years, . . . 50,000 

Profits of the chargeable accounting period after being increased by 

6 per cent, of 50,000 i. c. 3,000 . . . . 96,000 

Excess profits for the 12 months (96,000 — 48,000) .. . . 48,000 

Excess profits for the 7 month . . . . • ■ 28,000 

Tax at 50 per cent of the excess profits . . . . 14,000 

Two or more businesses carried on by one person: — It should be noted that 
the provision, that two or more businesses carried on by tho same person are to be 
treated as one business, affects the assessec’s option to select a standard period or if 
the business was commenced on or after 31st March 1936, to choose a percentage 
standard. In such a case the standard period can only be chosen, or the optional 
percentage taken in relation to the total of tho business which are required to be 
aggregated, and separate standards cannot be chosen for each of the separate 
businesses 

In the case where the two or more businesses, to be aggregated under the 
second Proviso to Section 2 (5) have accounts made to different dates ho that the 
combined businesses have not one common “previous year*', and ‘ previous year” 
for the purpose of Section 6 (2) of the Act, should be taken as including each of the 
“previous years” of the separate businesses in relation to the same income-tax year 
of assessment. 

Thus if A. B. carries on business 1 the accounts of which are made up to 31st 
December, business 2 the accounts of which are made up to 30th November, business 
3 the accounts of which are made up to 30th September, the standaid period for the 
purpose of option (a) of the Sub-section is the year to 31st December 1935 for 
business 1, the year to 30th November 1935 for business 2 and the year to 30th 
September 1935 of business 3, and the standard profits, if option (a) wore exeercisod, 
would be the aggregate of the results shown by those three accounts 

Similar considerations apply in th<“ case of a business with a branch if the 
accounts of the main business and the branch are made up to different dates. 

In all cases, other than those in which a percentage standard is chosen, the 
standard profits in relation to any chargeable accounting period are to bo incroased or 
diminished by the statutory percentage upon the increase or decrease of average 
capital.! 

Proviso 2 : — This Proviso was amended by the Select Committee “ our amend- 
ment of sub*clausel is intended to provide that a business started after the 31st day 
of March, 1936, may, at its option, take as the standard profits either the profits of a 
standard period, where it has been in existence long enough to have a standard 
period or the statutory percentage or the capital employed in the business.” 

The provisions of this Proviso are applicable only where the business, the profits 
of which are in question, commenced on or after the 3 1st March, 1936. 

In the case of a business commenced on or after 31st March 1936, the assessee 
has the option of taking as standard profits an amount calculated by applying the 
statutory percentage to the average amount ol capital employed during the charge- 
able accounting period. 


(i) Para 49 Notes and instructions. 
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Commencement : — 

This percentage standard will vary for each chargeable accounting period 
according to the amount of the average capital employed in the business during that 
period. In order to arrive at it, ;t will be necessary to camputc the actual “Average 
capital ** for each chargeable accounting period according to the Rules of the Second 
Schedule to the Act. This computation should not, however, involve any special 
difficulties since the assets to be valued will have been aequiied since 80th Maich 
1936 and accurate information as to cost, etc. should be obtainable without 
difficulty. 1 

The question of commencement of business, already noted above is intimately 
connected with the existence of a business and is a matt er of cardinal importance, as 
tbis will decide whether profit standard as distinct from percentage standard, is 
applicable and if profit standard is applicable, which is a period selected as standard 
period out of those mentioned in Section 6 (2) post. This iH the case under the 
English law also. 

In an English case, The Birmingham and Dt Cattle Bye- Products Co Ltd. v. 
Commissioner Inland Revenue, % assess e company was incorporated on 20th June 
1913. Between this date and 6th October, 1930 the Company was busy in fixing the 
preliminaries only, e a . erection of works and purchase of plant and machinery. 
It was on 0th October, 1 013 that the Company started receiving raw materials for 
purpose of manufacture. Jts andited 'account submitted were for the period 0th 
October, 1913 to 31 si .December. 1914 It was held that the Company commenced 
business not on the date of incorporation i e 2()fch June, 1 911 but on 6th October 
1913. The basis of statutory percentage on the average amount of capital during the 
accounting period was employed. 

The principle of the above ruling is that the date of commencement of business 
of a Company is not the date of ils inception or incorporation but that of its actually 
starting business, for the purposes of the determining standard profits. 

The same principle should apply to Tndian cases also. 

The question of the date of commencement of business of Company is, after all 
one of fact It was so held in the English case, Cannop Coal Co , Ltd . v Commis- 
sioner Inland Revenue ’* In this case, also, the question of commencement of busi- 
ness gained import nee with reference to the determination of standard profits. 
Assessee was a coa. mining Company, incorporated in 1906. It was not till April, 
1912, that its pits were on revenue basis The accounts of the Company, were made 
uy and audited half yearly to 80th June and 8 1st December and on the assumption 
that it had three pre-war trade years which ended on 80th June, 1914, two years 
ending 30th June, 1912 and 80th dune, 1914 being the most favourable years of the 
Company, weie selected (or the purposes of computing average profits. Lt was held 
that the Company had three pre-war years and that th° computation was correot. 

Where there is a transfer o* business, a new business is supposed to have been 
set up and in such a case a pre-war standard of profits based on the profits of the 
original business cannot be taken for the purposes of Excess Profits Duty 
computation. 4 

In this case, a millionery business, carried on for over 40 years, was transferred. 
Transferees did not take over any stock or books or book debts or contracts or 
liabilities; nor was th^re any agreement as to good will or to the making of any 
payment thereof. The original proprietor simply handed over to some of her sales- 
women their order books. The name of the business “ Emilie ” was also not adopted 
with her consent. It was held in the case that there was no succession and a new 
business was set up on transfer. 

(1) Para 49 Notes and Instructions. 

(2) 12 T. C. 92. 

(3) 12T.G. 31 (39-41). 

(4) Mills Pram Emelie Ltd v. The Commissioner Inland Revenue 12 T. C. 73 (77, 81). 
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The question as to identity of two concerns is one of fact and not of law. 
Alexander Ferguson do Co Ltd. v . Alkin (Surveyor of Taxes ) 4 T. C 35. A change 
in ownership by the succession of a company to an individual or partnership is 

treated as the setting up or commencing of a business, it is iinrnutei lal to soe the 
nature of the business being the suna as before or being different after change- 

To set up and commence u trade means to bring into existence for the first 
time those activities which constitute trade. Fry v. Bur mi Corporation Ltd . I *5 T. C. 
145; (1940) A. 0, 421. 

Mhere assessee sold Iris business on 6th April 3936 on the hire purchase system 
to a company and carried on uncompleted and outstanding hire purchase agreements 
etc., it vas held that the assessee Fold its business in its entirety to the company on 
6th April 193(5 and had on this date -et up and com m* need a trade of carrying 
through uncompleted and outstanding hire purchase agreements. Parker v. Batty 
and Batty v. Parker 23 T. 0. 739 

Ii Ormond Investment Co v Betts (19 ?8) A. 0. 143 ; 13 T. 0. 400, the Oourt of 
Appaal had by analogy treated the purchase of foreign securities as th setting up 
and commencement of a trade but it was held on appeal in King’s Bench Division 
that it is impossible by analogy or metaphor to tieafc a trade which has been going 
on for years as newly set up and comm meed contrary to the faers 

In ease of loss of one ship of a company and afterwards purchase of another 
ship ou\ of the proceeds of insurance monev received on account of the lo^s of the 
first ship and this seer' id ship being started on her firRt voyage after six-half months 
from tn * loss of the first ship, it was held that tbe company carried on one trade 
from beginning to end and not “set. up or commenced ” a business with the second 
ship. Aerchiston Steamship Co. Lid. v Turner (1910) 2 K. B. ‘923 

W here the assessee sold the business to a company which also managed to 
execute the pending older before th< dale of sale and to recover bonk debts for the 
assessee, this execution of orders, etc., fur the assessee may constitute a new trade 
carried jn by tbe assessee Southern v. Cohen's Executors 93 T. (t V»i». 

Ii case of six subsidiary companies all the shares of which were owmd by 
the parnet company going into liquidation and the assists of the subsidiaries being 
taken by the parent company and their activities also being carried on by it, it was 
held tbit the company had su< ceeded to the business "f its subsidiaries and the new 
activity s had undor Buie LI (2), to no treated as a separate truth' and assessed on 
the commencing basis Briton Farry S ted Co. Ltd v. Barry 23 T 0 414. 

Tn case of Barristers at- Law being appointed as King’s Counsel their appoint- 
ment has no effect over the liscontinuaneo of the profession as banister and there is 
no “setting up or commencement*' of a i.ew piofession Seldom v. Croont Johnson 
(1932) 1 K. B. 759 ; 16 T 0. 740 

\Yhere a company was formed in 1912 to take over a contractor’s business and 
was engaged in completing old contracts U;-to 191 t and thereafter the business 
premises were closed in 191 1 and War Office purebred its works and persistent 
t fforts made by the company to secure contracts proved to be furitless between 
1914 — J920 and during this period ad expenses were met and in 1920 with the intro- 
duction of fresh capital and adoption of a different business policy 7 a good profitable 
busines? was secured, it was held that inspite of the company's failure to secure 
business between the vear-? ! f »l 4-19 jO, there was no discontinuance of its business 
r.nd a now business was, therefore, not set up and commenced m 1920 Kirk and 
Randall Ltd. v. Dun (1924) 8 T. 0 063. 

In case of a cempany carrying on a foundry at Mossend purchased a foundry 
at Hamilton from another company without any patron and customers of the vending 
company and with its goodwill, it h »s been held that there was neither a succession 
nor an extension of their existing business by the company but there was a set up of 
a new business at the Hamilton Foundry. Fuilwood Foundry Co. Ltd. v. C. /. R. 
(1924) 9 T. C. 101. 

In B. and O Kinemas Ltd v. Cook 18 T. 0. 116, the appellant company was 
formed to acquire a cinema at Potsmouth in 1929 and purchased another cinema in 
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the same year and thereafter the company sold both the oinemas in December, 1930. 
Immediately after the sale of these two cinemas, the company purchased a London 
Cinema. It was held in this case that there was disconinuance of the business at 
the time the sale of the two oinemas was effected aud a new business was set up on 
the opening of the London Cinema in 1930. 

Statutory percentage on capital employed in the business is to be applied In 
such oases. 

Profits. 

In connection with the question of computation of standard profits, a question, 
at times, arise requiring a determination as to whether a particular sum is or is not 
profits. Such questions have arisen under the English law. In the case. The 
Olenboig Union Fireclay Co ., Ltd v. The Commissioner Inland Revenae 1 the Company 
a fire-clay goods manufacturing Company, received compensation for leaving part of 
the fire-clay unworked and damages for wrongful interdict obtained against it. The 
House of Lords held that the compensation so received from the sterilization of 
capital asset was not a profit As to damages, the majority of the Lords in the 
Court of Sessions (Edinburg) held that the damages received for wrongful interdict 
were not profits but merely the equivalent of expenditure incurred in protecting 
capital asset. 

The following have under the English law, been held to be Profits from trade or 
business 

(a) Addition to reserve fund out of profits ;l-b 

(b) Profits from acquiring concessions and turning them to account ;2 

(c) Piofits of a retiring proprietor, made in the course of the realization of 
trading stock 

(d) Profits of Executor on completion of contract entered into by deceased ;4 

(e) Compensation awarded is respect of loss or damage, due to an act under the 
Defence of Realm Regulations, under the Indemnity Act ;5 

(/) Compensation for cancellation of oontraot ;6 

(<7) Profits arising out of fooding arrangement yj 

(A) Compensation received by Shipowners, for compulsory detention of shin bv 
Government ;8 F J 

(i) Agreed payment and settlement of claim for breach of oontraot ;® 

(j) Compensation paid by Government for carrying on trade under restraint 
i.e. under control of Food Controller. 10 


(l) 12 T. C 427 <456, 461. 464. 4G6). 

d-h) IiriBh Catholio Church Property-Insurance Co.. Ltd. v. Commissioners Inland Revenue 13 

■ • Vi I •» fcVf dSl /. 


■ 2 ) 

< 3 / 

G) 

(5) 

(7) 

( 8 ) 
(»' 
(10) 


Comroi saioner of Inland Revenue v. The Koroan Syndicate 12 T. C. 181 « (1920) 1 K. B. 
Ewo=3^iy2j) 3 K. B 258. 


J. ft R. O'Kane v. Commissioner Inland Revenue 12 T. C. 303. 

Cohan’s Executors v. The Commissioner r nland Revenue 12 T. C. 602. 
Commissioner Inland Revenue v. New Castle Brassworks 12 T. C. 927. 


The Sunderland 8hip-building Co 
missioner Inland Revenue v. The 


v. The Commissioner Inland Revenue 12 T. C. 956 Com- 
Northflet Coal ft Ballast Co. 12 T. C. 1102. 


Lambert Bros. v. Commissioner Inland Revenue 12 T. C. 1053. 


Jesse Robinson ft Sons. v. Commissioner Inland Revenue )2 T. C. 1241. 

Ensign Shipping Co. Ltd. v. The Commissioner Inland Revenue 12 T. O. 1169. 
Charies Bros, ft Co. v. Commissioner Inland Revenue 12 T. 0. 260. 
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Statutory percentage : — [The statutory percentage is defined in section 2 (21), 
as amended by the Excess Profits Tax Amendment Act 1940, as follows,] 

Business Business 

commenced commenced 

before 1st July on or after 1st 
1938 per cent July 1938 

per annum. per cent 

per annum. 

(1) In relation to increase of capital or to the per- 
centage standard available to businesses 
commenced on or after 3Jst March 1936 ; — 

(a) in the case of a business carried on by a body 
corporate (other than a company the Directors 
were of have a controlling interest thorein- 


see paragraph 39); . . , . . . 8 10 

(b) in the case of a partnership one or more of the 

partners whereof is a body corporate (other *8 *10 

than a director- controlled company) . . and and 

10 12 

(c) in the case of a business to which the neither (a) 

nor (b) applies . . . . . . 10 12 

(2) In relation to decrease of capital in all cases . . 6 81 


Controlling Interest, Interpretation The phrase *' Controlling interest ” 
cannot be defined in strict terms. The directors [including any who fall within 
sub-rule 2 (a) of Rule 7, as defined in Section 2 (10)], should be regarded as having 
a controlling interest in a company in any case in which they hold, directly or 
indirectly shares which enable them to control a general meeting of shareholders, 
either by an absolute majority of voting power or by the aid of a casting vote vested 
in one of the Directors (see the judgment of Mr Justice Rowlatt in the case of 
B. W. Nobel Lid. v. The Commissioner of Inland Revenue. Vol. 12 U. K. Tax Case 
923). It would be immaterial that for the purposes of passing certain resolution 
more than a bare majority of the votes might bo necessary. 

Where the owners of a particular class of shares have the right to vote only in 
certain contingencies, e g. where the holders of preference shares are entitled to 
vote only when the preference dividend is in a i rear, those shares should be ignored 
in considering the distribution of voting power so long as the right to vote is 
dormant. 

In deciding whether the directors of a company have a controlling interest 
therein, the following shares should be taken into account: — 

(1) Shares held by directors in their own name and right; 

(2) shares held by directors in their own right, but in the name of a nominee 
(where shares have been purchased bv a director and stand in the name 
of another person in relation to whom tin* transaction is a benami trans- 
action, the shares in question should ho r< garded as falling within the 
term of this sub- paragraph. 

(3) Bhares held by directors in their own right but in the name of a person 

into whose legal ownership the shares have been transferred as seourity 
loan ; 

(4) shares held jointly in the names of directors and others — to the extent 
of the beneficial interest of the directors. 


• The lower of thea two rates ia applicable to such amount of the average capital employed 
during the chargeable accounting period as represents the share of a body corporate other 
than a director controlled company. 

(1) Para 60 Notea and Instructions. 
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Shares held by the directors as executors of trustees and interests in shares 
arising in cases where directors are beneficiaries in estates or trusts should not 
generally be taken into account. 1 

In an English case , Qlassgow Expanded Metal Co., Ltd v. Commissioner Inland 
Revenue 2 Tho directors of the company held 4,300 out of a total of 7,600 shares 
issued, each share carrying one vote. The remuneration of the directors was, under 
the Articles of the company, to be fixed in a general meeting of the company. Some 
of the directors were employees of the company holding positions in respect of 
which the managing directors had the power to fix the remuneration. 

The company contended that the directors did not have a controlling interest. 
It was held that the direetors had a controlling interest. 

It was pointed out ( per Lord Clyde , President ) that the only interpretation 
which can be given to the expression ‘controlling interest’ is by reference to the power 
which the number of the shares held by the directors gives them to control the 
disposal of tbe company’s assets and the administration of its affairs it a general 
meeting of the company. 

( (Vi Lord Cullen) A preponderating vote on any question that comes before 
the shareholders at a general meetings prima Jade that means they have the con- 
trolling interest in the Company Statutory percentage was applied in the above 
ease for th j purpose of determining standard profits’ In another English case, 
{B. W Nobles Lid v. The Commissioner Inland Revenue,)* it was held that a share- 
holder had, by reason by his sharenolding and having a casting vote, a controlling 
interest. 

In this cast*, Rowlatts J. observed:—' "controlling interst,is a phrase that has a 
certain well known meaning; it means that a tuan whose shareholding in the com- 
pany is such that lie is the shareholder who is more powerful than all other share- 
holders put together in general meeting.” 

Staruton percentage was applied on the average amount of capital employed 
in the business where there was no pre-war trade year, for instance, where the Com- 
pany started is manufacturing and revenue operations on (5th October, 1913 by 
receipt of raw materials though it was incorporated in June, 1913. 1 2 3 4 

The word “interest” is a word ol wide connotation and the conneeption of 
“controlling inters ” may will cover the relationship of one company towards 
another the requisite majority of whose shares are, as regards their voting power, 
subject whether diiectly or indireotly, to the will and ordering of the first mentioned 
company. 

The owners of the majority of the voting power in a company and the persons 
who are in effective control of its affaiis and for times. It is true that for some 
purposes a "/5% majority vote may be required as, for instance (under some company 
regulations) for the removal of directors who oppose the wishes of the majority. 

The facts of this case are : The appellant company’s held shares in 11 oompa- 
names 50% in four of the companies and control of more than 50% of the votes in 
connection with a company or companies in which the appellant company had a 
c mtrol of more than 50% of the votes. 

Held, — These were controlling interest in the appellant company. British 
American Tobacco Co. Ltd . v. C. 0. T, (1943) All E. R. 13 0 ? ol. I). 


(1) Para 39 NoteB and Instructions. 

(2) 12 T. C. 673 (678, 679, 680). 

(3) 121.0.911 (926 * 926). 

(4) The Birmingham Dt. Cattle Bye Products Ltd. v. Commissioner Inland Revenue 12 T. C. 
92 (66, 97, 98). 
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Succession: — Similarly, where there is a transfer of business, a new business 
is set up after the transfer and the transfers cannot avail of the original businoss 
for the nurpose of computation of a pre-war standard. Statutory percentage is 
applicable in such a case also, if there is a pre-war trade year counting from the date 
of transfer. 1 In this case, the ongnal owner of the business retired, having sold the 
lease of the business premises on 16th April 1040. Assessment was computed by 
taking as the pre-war standard of profits for the purposes of Excess Profits Duty, 
a percentage standard based on the capital of the assessee (transferees) as at 15th 
April 1914. The computation was held to be correct. 

Average amount of capital employed in the business: — This amount is to be 
ascertained according to the Rules In Sch. 11. 

Sub-section (2): — Standard period. The period is to be elected by the aseessee. 

It is in contrast with the chargeable accounting period, the profits of which will 
be in question. The profits of this standard period will be compared with the profits 
of the chargeable accounting period in order to find out the excess profits chargeable. 

The assessee has the option to elect, in fact, he is given the option to elect, 
‘previous year’ determined under SecUon *? (1) Income Tax Act, for the purposes 
of assessment for the year ending :11st March 1937 or 1938, or 1937 and 1939 or 1938 
and 1939 or 1939, and 1940 Clause (d) has been added by the Select. Committee. 

Reading together clauses (a), (h), (e) and (d) of Sub-section (2), it is thus clear 
that a wide option has been given to the assessee to select his ‘standard period’ and 
choose from the years mentioned The standard period is avilable according to when 
the business began first. 

The illustrations given under Section (6) (1) above indicate how the standard 
period may be selected. The provisions of the English law, as contained in Sec- 
tion 13 (3) to (6) Part III, are also the same. 

Subjection (2) Proviso : — The Proviso to this Sub-section fixes the minimum 
period to be nine months ; less than this period cannot bo taken to be the standard 
period. 

Subjection (3) The provisions of this Sub-section have also been taken from 
the English law [Section 13 (7) Pait Part 111 Finance Act, 1939]. 

Within the period specified in the notice :— This period is sixty days [vide 
Section 13 (1) post.] 

Makes an application : — An application by the assessee is essential, both under 
the English and the Indian Law. if the matter is required to be determined by the 
Board of Referees. 

Board of Referees— Special Standard 

If, any case, the profits of the business during the standard periods were less 
than, at the commencement of that period, might reasonably have been expected, 
the assessee may apply to the Excess Profits Tax Officer who is to refer his applica- 
tion to the Board of Referees for consideration, and the Board of Referees may direct 
that the standard profits shall b* computed as if the profits during the standard 
period were suoh greater amount as it thinks just. [Section 6 (3).] 

The Proviso to the Sub-section lays it down that the sum so awarded shall not 
exceed the statutory percentage of the average amount of capital employed in the 
business, unless the Board is satisfied that owing to some specific cause peculiar to 
the business it is just that a greater amount should be allowed. It will be > noticed 
that the award of such a greater sum is conditioned by the requirement that the pro- 
fits of the standard period were less than might have been reasonably expected. It 
should be noted further that any award ot the Board of Referees has relation to the 
chosen standard period and that it is effective not only as regards the chargeable 
accounting period in reference to which the application is made but also as regards 
each subsequent chargeable accounting period. 

[3; Mill Iron Syndicate Ltd. v. C I. R. 11 T.C. 7d (77, 80, 82). 
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The words “during the standard period the profits of the business were ” 

make is clear that an application to the Board of Referees cannot be preferred in any 
case whero, under the second Proviso to Soction 0 (1), the optional percentage stan- 
dard is chosen. 

The adjustment referred to in paragraph 49 in respect of increase or decrease of 
average capital during the chargeable accounting period has to be made in all cases 
where a standard period is chosen, whether a direction is given by the Board of 
Referees or not. 

It is to be noted that any application under this Section is to be made, as 
regards any chargeable accounting period, within the time allowed for the making of 
a return of profits under Section 13 (1), or within the extended time allowed under 
the proviso thereto. 

The form of application is E. P. 14 and a copy of the form should be supplied 
to the assessee at his request. 

Applications received by the Excess Profits Tax Officer should be referred by 
him with the assesseo’s file containing completed Excess Profits Tax computations, 
to the Commissioner of Exc *ss Profits Tax. if Excess Profits Tax Officers are con- 
sulted by assessees or their representatives, they should draw attention to the pro- 
visions of the Act as to the extent of the powers of the Board of Referees and of 
the Central Board of Revenue in relation to increase of standards. 1 

Board is satisfied : — The term ‘satisfied’ must mean satisfied by evidence to be 
produced by the applicant. Thus, while a duty is cast on the Excess Profits Tax 
Officer to refer the application to the Board, the Board must allow the evidence led 
by the applicant which it is for him to produce. 

Where, on facts, the Board of Referees arrive at a particular finding and states: 
“the Board takes a different view of th< facts, it means that they intend to find, on 
agreed facts, that they dissented. 11 

Where there was material upon which the Board of Referees might arrive at 
the conclusion at which they did arrive, the finding of the Board was upheld by the 
High Court. 2 

Board’s Power — nature of : — T he powers of the Board of Referees according 
to this provision ar discretionary and not subject to any control b> the Income-tax 
Department or the Central Boord of Revenue, it is not a power to fix the standard 
but to direct bow t ) Compute. The Board has no power to vary the statutory per- 
centages, unless, for some specific cause , a greater amount can be allowed. 

“A Board of Referees is empowerd under Section 6 (3) te award in certain 
circumstances an increased standard not exceeding the statutory percentage of the 
average capital employed in the business. The period by reference tc the average 
capital of which the limitation is applicable is not specifically stated. It will be 
noted, however, that the Sub-section in terms refers to the standard period and any 
chargeable accounting period, so that to import into its construction the circum- 
stances of the latter would bo clearly irrelevant. 

If the point is pressed it should be pointed out that an allowance of the statu- 
tory percentage on the average capital employed m a chargeable accounting period 
would involve double allowance in respect of any increase or decrease of capital over 
that employed in the standard period, since this must be taken into account in apply- 
ing the first Proviso of Section 6 (I) s 

Specific cause : — Various meaning have been assigned to the term “Specific 
Cause” in tbe various English decisions. In a recent case [Fiat ( England ) Ltd. v. 
Williams 17 T. C. 105] abnormal trade competition was held not to be a ‘specific 
cause*. To make specific cause, you want something beyond ordinary fluctuations. 

fl) Para 51 Notes and Instruction. 

(2) The Aldwarks Co, Ltd, v. Commissioner Inlaod Revenue 18 T. C. 126, (137, 138). 

(3) Para 62 Notes and Instructions 
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The question is essentially one of fact and degree. (See also IT. C. 343, 11 T. 
C. 56, 123). 

Proviso 1 : — Under this Proviso the maximum amount fixed is the statutory 
percentage rate Even then, the Board has been given the discretion to fix a greater 
amount in any particular case, when the peculiar nature of the particular business 
requires it for causes to be shown. This provision relating to the companies, has 
also been taken verbatim from the English law. [Section 13 (7) proviso (a) Part III 
Finance Act, 1939.] 

Proviso 2 : — The provisions of this Proviso indicate the finality of the Board’s 
decision which can be made only once and when once so made shall be binding on 
the assessee in respect of all subsequent chargeable accounting periods. 

This Proviso was added by Excess Profits Tax Amendment Act 1940. 

Sub-section 4 : — Sub-section (4) lays down the minimum amount of standard 
profits which is Its. 36,009. This sum is to be taken into aooount when the standard 
profits computed under Section 6 (1) are less than the above sum. In the bill as 
presented it was only Rs. 20,000. The Select Committee iaised it to Rs. 30,000 and 
it was later raised to Rs. 36,000 by the Assembly. 

The Proviso to this Sub-section provides for a case whoie the chargeable 
accounting period is not just or full one year, but either a greater or less period than 
that . In such a case, the minimum amount mentioned above shall be increased or 
decreased accordingly, as the case may be. 

It is another case of adjustment, like the one contained in Section 6(1) or that 
contained in Section 6 (3). 

Sub-section 5 • — This Sub-section was added by the Select Committee, with the 
object as indicated here in below : 

“We have inserted a new sub-clause (5) to provide that profits made in Burma 
during the period when Burma was included in British India should not be included 
in the standard profits, unless they are also included subsequently, in the profits of 
the chargeable accounting period which of necessity falls within a time when Burma 
is no longer a part of British India 9 

Examples of computations of standard profits as given in Paragraph 54 
Notes and Instructions. 

The A. B. Company Ltd., is a public Company, t. e., not direct or-controlled, 
which commenced business in 1934, whose accounts are made up yearly to 31st 
December. 

The standard period selected is the years 1936 and 1937. 

The profits computed for Excess Profits Tax purposes in accordance with para- 
graphs 24* et seq. before adjustment for capital variation are : — 

8 Rs. 

Year ended 31st December 1936 . . . . . . . . 2,00,000 

Year ended 31st December 1937 . . . . . . . . 2,40,000 

Year ended 31st December 1939 (including chargeable accounting 

period of 4 months) . . . . . . . 3,00,000 

The average capital employed in the business computed in accordance with 
paragraphs 74t ^ was : 

Rs. 

Year ended 31st December 1936 . . . . . . 50,00,000 

Year ended 3ist December 1937 . . . . . . 51,50,000 

Chargeable accounting period 4 months ended 31st December 1939. 54,00,000 


• See under Rule 1 Schedule 1 post, 
f.&ee un der Section Schedule. 
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The standard profits for the standard period of two years, before adjustment 
for variations of capiral, is, therefore, Rs. 2,00,000 plus 2,40,000 =4,40,000 the average 

capital of the standard period is 50,00,000 puls 61,50,000 

*2 ” ~~ — rvS. i)U,7o,UUU 

The increase of average capital during the chargeable accounting period is 
Rs. 54,00,000 - 60,75, 000=Rs. 3,25,000, and the standard profits in relation to the 
chargeable accounting period of 4 months business are : — 

Rs. 

Profits for 2 years . . . . . . • •• • • 4,40,000 


Proportion for 4 months — 4/24 .. .. .. .. 73,334 

Add for increase of capital lit. 3,25,000 at 8 per cent, per annum for 

4 months . . . . ■ . • • • • 8,606 


Standard profits in relation to chargeable according period of 4 

months . . . . . . • • 82,000 

The profits of the chargeable accounting period=4/12 of Rs 3,00,000 1,00;000 

Standard profits in relation thereto . . . . . . 82,000 

Excess profits . . . . . . • • 18,000 

Excess Profits Tax at 50% . . . . • • 9,000 

2. AB and Company have a partnership which commenced business on 1st 
July 1930 hrid has made up its accounts to 31st March. 

The profit* (on limited tor Excels Profits Tax purposes in accordance with 
paragraphs 2 4 et atq ) and the average capital employed (computed in accordance 
with paragraph* 74 et seq ) are respectively: — 

Profits AAerage 
capital. 

Rs. Rs. 

9 months ended 3lst March 1937 . . 81000 6,00,000 

Year ended 31st March 1943 (including chargeable 

accounting period of 7 months) . .. 1,50;000 6,90,000 

The standee . period chosen, the option afforded by the second Proviso to 
Settion 6(1) not being exercised, is the “previous year” o( 9 months to 3 1st March 
1937. 

Rs. 

The standard profits, before adjustment for variation of capital 

are .. .. .. •• 81,000 


Proportion for 7 months 7/9 . . . . . . 63,000 

Add for increase of capital during the C. A. P.* say, Rs. 96,000 at 

10% for 7 months .. .. .. 5,600 

Standard profits in relation to chargeable accounting period of 7 

months . . . . . . * * ^68,600 

The profits chargeable accounting period 7/12 of Us. 1 50.003 $7,500 

Sandaid profits in relation thereto . . . . . . 68,600 

Exoess Profits. . . . . . . . 18,900 

Excess Profits Tax at 50% . . . . . . 9,450 


3. A.X. Ltd. is a Company which commenced business on 1st January 1937. 
The issued share capital is hold entirely bv the Directors of the Company. Tts 
accounts are made up each year to 3 1st December, and its profits an! average capital 
are oomputed as follows:— 
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Profits including 
Directors, remu- 
neration. 

Average 

capital 


Rs 

Rs. 

Year 1937 

40,000 

5,00,000 

Yew 1938 

50,000 

5,20,000 

Year 1939 

.. 1,50,000 

6,00,000 


Tho option in the second Proviso to Section 6 (1) is exercised of 4 months to 


31st December 1939 is found to be Rs. 5,50,000. 

The Excess Profits Tax computation is; — 

Rs. 

Adjusted profits of year 1939, applying Rule 7 (1) (b) of First 

Schedule . . . . . - . . 1 ,50,000 

Adjusted profits of chargeable accounting period of 4 months, 1/3 . . 50,000 

Standard profits for one year =■ 10% of Rs. 5,50,000— 55,0(10 Stan- 
dard profits for 4 months — 1/3 of Rs. 53,o00 . . . . 18,334 

Exoess Profits . . . . . . - . 31,666 

Excess Profits Tax at 50'% . . . . . . 15,833 


Section 7 : Where a deficiency of profits occurs in any chargeable account** 

r>„,< / o/ in % period in any business, the profits of the business 

, n - f i} f ' chargeable with excess profits tax shall be deemed to 

deficiency of profits bfi reduced and reHef shall be granted m accordance 

with the following provisions : — 


fa) the aggregate amount of the profits so chargeable for the previous 

chargeable accounting periods shall be deemed to be reduced by the 
amount of the deficiency of profits and the amount of excess profits 
tax payable in respect thereof shall be deemed to be reduced accor* 
dingly and the relief necessary to give effect to the reduction shall be 
given by repayment or otherwise ; 

fb) where the amount of the deficiency of profits exceeds the aggregate 
amount of the profits so chargeable for the previous chargeable 
accounting periods, or where there is no previous chargeable account** 
ing period the balance of the deficiency of profits or the whole of the 
deficiency, as the case may be, shall be applied in reducing any pro** 
profits so chargeable for the next subsequent chargeable accounting 
period, and if and so far as it exceeds the amount of those profits, 
so chargeable for the next subsequent chargeable accounting period 
and so on : 

^Provided that a deficiency of profits occurring in a chargeable accounting 
period beginning on or after the 1st day of April 1941 shall first be applied so as 
to reduce profits chargeable to tax arising in another chargeable accounting period 
beginning on or after the said 1st day of April, and a deficiency of profits occurr- 
ing in a chargeable accounting period ending on or before the 31st day of March 
1941, shall first he applied so as to reduce profits chargeable to tax arising in 
another chargeable accounting period ending on or before the said 31st day of 
March ; and where owing to an insufficiency cr profits for chargeable accounting 
periods ending on or before the said 31st day of March, or, as the case may be, 
beginning on or after the said 1st day of April the whole or any part fof the deli** 
ciency is applied otherwise than as aforesaid ; 

(a) the application shall be treated as provisional only ; and 

(1 ) The provisoes were added by the E. P. T. (Amendment) Act, 19U. 
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(b) if it thereafter appears that there is do longer such an insufficiency as 
aforesaid, such adjustment shall be made as the Central Board of 
Revenue may, by written order, direct. 

Provided further that where a chargeable accounting period falls partly 
before and partly after the end of March, 1941, the provisions of the preceding 
Proviso shall apply as if so much of the chargeable accounting period as falls 
before and so much of the chargeable accounting period as falls after, the said 
end of March, were each a separate chargeable accounting period, and as if the 
deficiency of profits of that separate chargeable accounting period were an 
apportioned part of the deficiency of profits occurring in the whole period ; and 
any apportionment required to be made by this Proviso shall be made by 
reference to the number of months or fractions of months in each of the parts of 
the whole chargeable accounting period 1 

Analogous Law S. lf> (2) Finance Act 2 of 1939 contains the same provision 
as this Section Section 15 (1) defines what deficiency of profits means. Relief by 
way of repayment or set off in cases of deficiency available under the English Finance 
Act 2 of 1915 was also similar, general principles beinp the same in both case. 

Amendments : —The two provisos to Seotion 7 were added by Section 4, 
Amending Act (XI) of 1941. 

These Provisos provide for the setting off of deficiencies and give the assessee a 
claim to have a deficiency occnring in a period after the end of March 1941 set off 
against an excess occurring in a period after the end of March 1941. 

They also provide that for this purpose a previous set off against an excess 
occurring in a period before the end of March 1941, may be cancelled. 

Statement of objects and reasons : -The effect of Clause 4, introducing the 
two Provisos has been illustrated by an example, A concern which makes up its 
accounts regularly to the 3 1st December shows the following results : — 

Chargeable accounting period of 4 months Excess profits Rs. 20,000 assessed 
to 3!t December 1939 at 50% 

Chargeable accounting period of 12 months Excess profits Rs. 10,000 assessed 
to 3 1st December 1940. at 50% 

Chargeable ace anting period of 12 months Deficiency Rs. 12,000, apportioned, 
to 31st December 1941 Rs. 3,000 to the 3 months to 

31st March 1941 ; Rs. 9,000 to 
the 9 months to 31st December 
1941. 

Set off of the Rs. 12,000 deficiency is claimed against the excess profits of 
previous periods under Section 9 of the Act and tax is refunded at 50 per cent.=* 
Rs. 0,000, the set off being, under the clause, provisional only so far as the Rs. 9,000 
for the period after the 3 1st March, 1911, is concerned. 

If in the three months ending 3ist Maroh, 1942, excess profits arise amounting 
t Rs. 10,000, they will be chargeable at the rate of 00 2/3 per cent. It would be to 
the advantage of the assessee to set-off there against, instead of against excess profits 
chargeable at 50 per cent the deficiency of Rs. 9,000 of the eriod of nine months 
ended 31st December, 1941. This is permitted under the clause and the original 
provisional set-off would be cancelled while the excess profits chargeable at 66 2/3 
per cent, would be reduced. 

Scope of Section 7 :—Seetion 7 provides for relief in respects of Exoess Profits 
Tax in cases where there is a deficiency of profits in a subsequent accounting period. 
In such a case, it will be considered that the profits of the previous accounting 
period have been reduoed by the amount of the deficiency and repayment of Exoess 

(1) Th tee provisos were added bv Section 4 of Excess Profits Tax (Amendment) Aot 1941 

(XI) of 1941). 
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Profits Ta^/paid in an earlier accounting period can be claimed on this basis. This 
is olause t'a). 

Again, there may be cases in which there has been no profit in the previous 
period, Or where the losses in the period in question is greater than the profits in the 
previous period. In such a case, after balancing the previous period profits with an 
amount of deficiency of the period in question equal to that sum, the balance of 
deficiency of the latter period (i.e, the period in question) may be carried forward. 
This is clause (b), 

This scheme of balancing or sett ing off losses against profits is meant to give a 
faif deal both to tin* Revenue and the assessee, for, according to it the total losses 
and profits will be set off, one against the other, and the Revenue would thus receive 
exactly what it is entitled *to for this total period The principle of the English 
provision (as explained by Sir John Simon, the Chancellor of Exchequer, in the 
debate in the House of Commons quoted hereunder) should be of material assistance 
and value in following the provision of Section 7. “As in the case of Excess Profits 
Duty, Clause 15 of the Bill provides for relief in respect of what are called defi- 
ciencies and I think this is absolutely necessary. The matter may he put bluntly 
in this way that although a business may have paid Excess Profits Tax in the first 
year, it would be entitled, when another year had gone by, to ask that the calcula- 
tion would be made in respect of the whole period, so that, if its profits in the first 
year had been followed by a severe loss or a drop, it would not be treated unjustly. 
Otherwise injustice would be done Thanks, however, to this provisions, the tax- 
payer will be able to obtain relief for any other year in which the profits have fallen 
short. You may put it broadly like this The aggregate amount of Excess Profits 
Tax payable throughout the whole operation of the tax will bo the tax corresponding 
with the net excess profits over the whole period, after allowing or any falling off 
profits in any year.” 

Para. 92 of Notes and Instructions 57, explains as follows 

Section 7 provides that a deficiency is to be applied in reduction of the profits 
of the business chargeable with excess profits tax, and that relief is to be given by 
repayment or otherwise. 

If there is a previous chargeable accounting period in which there was excess 
profits, the deficiency is to be set off as far as possible against such excess profits, 
and if the deficiency exceeds such excess profits of subsequent chargeable accounting 
periods in their order of priority in point of view of time. 

When there is no previous chargeable accounting period for which there were 
excess profits, the whole of the deficiency is similarly to be set off against the exoess 
profits of subsequent periods. 

The above principle fully and clearly explains the matter of relief to be granted 
in cases of deficiency of profits provided for by this Section. 

Change of ownership There were difficulties under the old Act of 1915, in 
cases of change of ownership of business. Tn an EnglHi ease,l it was held that the 
words ‘his profits’ in the year 1915, Act showed that deficiency relief was available 
only to the person who held the business both during the period of deficiency and 
the period of profits against which it was sought to be set off. 

In this case the Revenue’s contention that where there has been a change of 
ownership of business, the new company could not claim relief was allowed by the 
High Court 

As those words do not exist in the 1979 Act, a change of ownership would not 
now affect a claim on account of deficiency. 


1) F. W. Millington Ltd. v. C. I. R. (1927) 12 T. 0. 1081. 
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Deficiency of profits : — 

A ‘deficiency of profits* * means. 

(i) where profits have been made in a chargeable accounting period, the 
amount by which such profits fall short of the standard profits ; 

(ii) where a loss has been made in a chaigcable accounting period* the 
amount of the loss added to the standard profits l . 

The term, deficiency* in relation to profits, in Excess Profis Tax Act, is, after 
all a comparative term When can you say that there is a “deficiency** in profits ? 
The answer clearly is when the profits sought to be charged are less; than what ? 

The simple reply is less than the “standard profits*’ as determined under 
Section 6. Jf the profits are ‘in excess’ of the standard profits you tax them under 
the Act, but if they are less than or fall short of standard profits, or whore loss has 
occurred in that particular period Section 7 provides that, it is not only that they 
are not chargeable, but, that repayment of Excess Profits Tax in respect of previous 
accounting period or periods aheady paid can be claimed on this ground, 
bo that deficiency of pi of its is to be judged by a comparison with standard profits. 
Profits less than standard profits are deficiency. Then, losses may cause deficiency 
for profits would have been over and above the standard profits but for the losses. 
Section ir> (1), English Finance Act, 2 of 1939 clearly indicates what deficiency is 
and what shall it be its amount or extent. See Part 111. 

Loss:— Under Section 2 (10) of the Act a loss* is a ‘loss’ computed in the same 
manner as profits (computed under Schedule 1. Rules) so that losses and profits 
under the Act are to he computed in the same manner as profits. Under Section 14 
(3) English Act also, losses and profits are to be computed in the same way for 
Excess Profits Tax purposes. From all that has been stated above, and in particular 
from the provision of Section 7, it naturally follows that the question of there being 
a deficiency of profits in the sense above stated, has to be considered afresh in every 
chargeable accounting period. Loss does not include capital loss. Loss of capital, 
however, incurred in the course of business in a trading loss. 2 

Lott nature of: — (a) The loss must be a commercial loss, i. e. an expenditure 
incurred for the purpose of enabling the person to carry on the business and earn 
profits) C. I. R v. E. C. Warness dr. Co. 12 T. C. 227) 

(b) It must be a loss of the chargeable accounting period, as the difioienoy 
referred to in the Section is relating to the ohargeable accounting period. 

(c) Loss cannot be carried forward (Sch. I. R. 3) 

(d) Set off, of loss in one business against profits in another. This was not 
allowed before. Now this is permissible, because all businesses carried on by the 
same person are now to be treated as one. 

Clause (a):— clause (a; embodies the principle of set-off being applicable to 
Excess Profits Tax casus. The Terms ‘aggregate’ amount and ‘the previous chargeable 
accounting periods* indicate and relate to more than one ‘accounting periods’ having 
gone by already, when the question of ‘deficiency* in a subsequent period arises. 
But, there may be cases where only one accounting period of profits has rolled by 
when the question of deficiency in the following subsequent period arises and its set 
off is allowed. In such case, the term ‘aggregate amount’ would have to be read 
only as being ‘amount’ and the term ‘previous chargeable accounting period* will be 
read as ohargeable acoounting period. 

The expression ‘ So chargeable ’ means chargeable with Excess Profits Tax 
“Deficiency of profits’* means the deficiency of the profits of the period in question . 
Clause (a) therefore, relates to cases w\ ere there were profits in a previous period 

( 1 ) Para 9:? Notes and Instruction. 

(2) Barnard v. Ghan 18 T. C. 723. 
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jriods, charged to Excess Profits Tax and there is a deficiency in the subsequent 
. following period, which would be set off against profits of the previous periods or 
periods. Relief under Section 7 (1) (a) shall be given in suoh a case by Repayment’ 
or otherwise. 

Tho term repayment* is quite clear, meaning that the Exoess Profits Tax paid 
in respect of the profits in excess of and over and above the standard profits shall 
be repaid or refunded to the assesses after balancing or setting . off previous period’s 
excess with the defioiancy of the period in question, or in hand. The term ‘otherwise* 
would seem to indicate an adjustment by set off. 

Clause (b): — The principle of the provisions of this Clause is also praotically 
the same as that of those in Clause (a). As is obvious, •aet off may be either in 
respect of the profits of a previous period or it may take the form of ‘cariying over*. 
Clause (b) i elates to a set off tho latter class. This would be the case when there 
has or have been no profits in the previous period or periods against which the 
deficiency of the period m question may be set off on alternatively. There may be 
cases, when a certain amount of deficiency may be left over after setting off a greater 
portion of it as against the profits oi the previous periods. This entire, or balance 
of deficiency of the pened in question may be “carried forward** to be Bet off against 
profits oi subsequent period. This is Clause (b) of Section 7. Thus, while Clause 
(a) provides for a set off deficiency of the period in question against the profits oi a 
previous period or periods, already charged to Kxoess Profits Tax, Clause (b) provides 
for a set off of the said deficiency, by carrying it over, against tho profits of the 
following period or periods, till it is adjusted in lull. The principle of the scheme 
could not be given effect to otherwise, for it is evident that in cases where there are 
no profits of the previous period or periods against which the deficiency or loss can 
be set off, there oan be no repayment. And there can be no repayment either when 
the earlier profits were less than the deficiency in hand. Hence, the deficiency has 
to be oarried forward. 

The expression ‘amount oi deficiency of profits* in this Clause means the 
amount of deficiency of profits for the period in question or in hand. 

The Balance of the deficincy shall be replied: — These words indicate a case 
where there were profits m the period but not enough to absorb the entire deficiency. 
The part left unabsorbed only wull m such a ease be earned forward to be adjusted 
with reference* to the pi of its of the subsequent chargeable accounting period. The 
point of the Section in aPowmg set off and repayment will be quite clear from the 
English cases cited hereunder wherein it has been held that repayment of Execs* 
Profits Duty are profits assessable to Income-tax. There was a similar but not the 
same relife gi anted by Sectson 7 of the Excess Profits Duty Act 1919. It differed 
from the one given here in details and in other respects. 

In connection with the question of set off of loss it is worth nothing that 
there is no provision in Excess Profits Tax law under which deficiencies suffered in 
one business could be set off against excess profits made in another (Wood v. The 
Commissioner Inland R&venue.) It was followed in Birds Potter and Hughs Ltd . v. 
The Commissioner Inland Revenue .i In this case, assessor company carried on the 
business of ship-brokers, acting as brokers to ship and ship agents. In Jhe course 
of this business they acquired ship jointly with other eompainies. It was found as 
a fact that tho two undertakings wore separate businesses and therefore the defi- 
ciency in one business was not allowed to he' set off against- the profits of the 
other business. 

Exoess Profits Duty —repaid; profits assessable to Income Tax: — it- is notable, 
further, that Excess Profits Duty repaid has been held under the 191 > (English) 
Finance Act to be ascertained and assessable profits in the year of repayment.2 

(1) 1925 8. C. 144 : 12 T. 0. 976. 

(2) Eglintos Sillies Brick Co., v. Marrisn 9 T. C. 92. 
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Whore the assesses to whom Excess Profits Duty had boon repaid, due to having 
sustained losses in November 21, on his transfer of business in March, 21, he was 
assessed to Income tax on Excess Profits Duty amount believed as profits assess- 
able.! Similarly, another English case, having sustained havy losses in the business 
for the accounting period, 1st Day to 25th November 1920, the asscssce company 
having gone into liquidation and ceased business on lalter date, 2 became entitled to 
the repayment of the whole of Excess Profits Duty paid for four years ending Hist 
April 1919. Th * Excess Profits Duty so paid was deducted in each year from the 
income assessable to tax. 

Repayment- of excess Profits Duty having been made to company in April 
1924, assessment to ineomc-Tax for 1924-25, in respect of repaid amount was held 
good. Repayments of Excess Profits Duty in Kirks Trustees v. Commissioner Inland 
Revenue* also was held to be profits assessable to Income tax, 

Amount of Excess Profits Duty repaid on a revision of Company’s Excess 
Profits Duty liability on the basis of half yearly instead of early accounting periods 
and in respect of postponed renewals and repairs were held to bo income or profits 
assessable? to Income-tax under Case VI. Schedule D.4 

In Tarrant v. Roberts 5 set oft of a sum duo by tlio assessee against a debt of 
like sum due from him to 1 he Revenue was made by mutual aggreement. It was 
held to b«* profits assessable to income-tax. 

Successions— 4 Relief in respect of deficiency can be claimed only by the same 
business as incurred the deficiency. IT there has been a change m the business the 
relief lapses. Having regard to the provision of Section 8, Excess Profits Tax Act, 
relief in rcsp< rt oi deficiency cannot bo carried over from the predecessor to tho 
successor exeep* in t lie case where change takes place in the persons carrying on 
business hv reason of the death of p.utner after 1st day of September 1939 as 
mentioned in Section 8 (7). As to who carried on the business, it is a question of 
fact and law. 

Relief in respect of deficiencies against the excess profits of previous charg- 
eable accounting periods will normally bo given by repayment application being 
made on form E. P. 17. 

Provisos The provisions relating to “Deficiency of Profits,” as noted above, 
are modified the Proviso added to Section 7 by Section 4 oi the Excess Profits 
Tax (Amendment) Act 1941, in order to secure that as far as possible, deficiencies 
of profits arising before 1st. April 1911, shall be set off against excesses arising before 
that date and assessable at 50 per cent, while deficiencies arising after 31st. March 
1941 shall be set off against excesses arising after that date and assessable at 66 
2/3 per cent. 

As in the. case of excess profits in a chargeable accounting period falling partly 
before and partly after the end of March 1941, assessable in part at 50%and in part 
at 66 2/3% a deficiency arising in such period is to be computed for tin whole 
period by reference to standard profits mollified m respect of the mcrasc or decrease 
of average capital for the whole period, and apportionid between the two parts of 
the whole chargeable accounting period in proprtion to the months and fractions of 
months in each (See paragraph 21). 

The purpose of making the initial set. off a deficiency or the apportioned pan 
of a deficiency provisional is to allow the asscssce to claim set-off a higher rate 
deficiency against, a lower rate excess if he so chooses and to allow the cancellation 

(1) Hill v. Mathews 10 T, C. 26. 

(2) A. N. W. Nestill Ltd. (in liquidation) v. Mitchell 41 T. C. 211. 

(3, 11 T. 0.323. 

<4) Olive & Purring ton Ltd. v. Rose (1919) 14 T. C. 701. 

(5) (1930) 15 T. C.754. 
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of such allowance in whole or in part if later there is a higher rate excess available 
against which, under the Act. such higher rate deficiency is then set off. 


1st C. A. P. 10 months to 30th June 1940 
Deficiecy 

2nd C. A. P. 12 months to 30th June 1941 

ExC 6SB « • » a 

* Assessable 45.000 at 50% 

15.000 at 06 2/3% 


Rs. 

.. 30,000 
.. *60,000 


Ah the Rs. 30,000 deficiency arose in a 50% period it must 
against the Rs. 45,000 excess assessable at 50 per cent. 

Example 2. 

1st C. A. P. 10 months to 30th June 1940 


be set off wholly 


Re. 


Deficiency - . . . . . 50,000 

2nd C. A. P. 12 months to 30th June 1941 

Excess . . . . . . . *00,000 

♦Assessable 45,000 at 50 per cent. 

15,000 at 66 2/3 per cent. 


As the Rs. 50,000 deficiency arose in a 50% period it must be set off, as far 
as may be, ngaidst the R*. 45,000 excess assessable at 50% leaving only the 
balance of Rs. 5,000 to be set off against the Rs. 150,00 excess assessable at 
66 2/3% 


Example 3. 

1st C. A. P. 10th months to 30th June 1040 

Excess . . .. 6,000 

2nd C. A. P. 12 months to 30th June 1941 

Deficiently . . . . . . 60,000 

divisible as . . . . 45,900 upto 31/3/41 

15,000 after 31/3/41 

Under Section 7, Rs. 5000 of the deficiency may be set off against the excess 
of Rs. 50,000 and if the tax has been paid, refund is due* oi the tax Rs. 25,000. 
The balance of deficiency Rs. 10,000 is available against subsequent excesses, if any. 

It in the 3rd C. A. P. of 9 months to 31st March 1942 (assuming that the term 
of the tax is not further extended) there wt*re excess profits of Rs. 30,000 assessable 
at 66 2/3% the assessee could then claiin-the set-off of the whole* Rs. 15,000 deficiency 
apportioned to the period 1st April to 30th June 1941 against the excess profits of 
the 3rd chargeable accounting period assessable at 66 2/3 percent. 

In such a caso the allowance of Rs. 5000 deficiency against the assessment 
for the 1st C. A. P. should be cancelled by an additional assessment. (Para 93 
Notes and Instruction). 

Illustration No. 1 

Accounts of Messrs. X. Y. Z. and Company were made up to 30th September 
each yiar. They suffered a deficiency of Rs. 3,000 m the year ended 30th 
September, 1941 but had exoess profits of Rs. 2,000 and Rs. 5,000 for the years 
ended 30th September, 1940 and 1942 respectively. 
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By S. 7-A of the Excess Profits Tax Act for the purpose of giving relief for the 
deficiency, the six months to 3 1st March 1941 and the six months from 1st April 
1941 must be regarded as separate ohargeable accounting periods. 

Rs. 

(a) Excess profits of six months chargeable accounting period ended 

30th September, 1 940 : 6/1 2th of 2,000 . . 1 ,000 

LesB deficiency prior to 31st March, 1941 6/1 2th of 3,000 . . 1,500 

Unused deficiency . . 500 

This unused deficiency be directed against future profits or otherwise as 
directed by Assistant Commissioner for excess profits before the end of 31st March 
1941, If any. 

Rs. 

(b) Exoess profits of the year ended 30th September, 1942 . . 5,000 

Less deficiency after 31st March, 1941 6/ 12th of 3,000 1,500 

Unused deficiency prior to 2 1st March, 194 1 500 


2,000 

Profits liable to nxcesB profits tax . . 3,000 

Illustration No. 2. 

Standard profits of Messrs ABC and company are Rs. 45,000. Their profits are 
Rs. 50,000, Rs. 55,0000 and Rs. 40,000 for the years ending 31st December, 1940-41 
and Rs. 1942 


Excess Profits Tax would be chargeable as follows: 


(a) Profits of twelve months chargeable accounting period to 

3 1st December, 1940 — 

Ra. 

9/12ths of Rs 50,000 

3,750 

Less standard profits 9/ 12th of Rs. 45,000 

3,000 


750 

Exoess profits tax payable at 50% 

375 

(b) Profits of twelve months chargeable accounting period to 
31st Deoember, 1941 

. . 55,000 

Less standard profits 

. . 46,000 

Exoess profits tax 

10,000 

Excess profits tax payable at 50% 

5,000 

(o) Standard profits 

45,000 

Less — Profits of twelve months chargeable accounting 
period to 31st Deoember, 1942 

. . 40,000 

Defioieney of profits 

5,000 

The deficiency will be set off firstly against the excess profits after 31st March, 
1941. The unused deficiency can then be set off against exoess profits earned prior 
to this date, if the Assistant Commissioner so directs. Otherwise it must be carried 
forward and deducted from future excess profits tax. 

Rs. 

Excess profits, year ended 31st December, 1941 

.. 10,000 
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Excess profits after 3 1 at March. 1041 : 
9/12th Pb. 10,000 
Less Deficiency 

Deficiency to be carried forward 


7,r>oo 

5,000 

12,500 


2,500 


1 Section 7-A : — (1) In the case of a chargeable accounting period 

such as is referred to in Subjection (2) of sec- 
tion 4, the excess of profits of each of the separate 
chargeable accounting periods into which the 
whole chargeable period is deemed to be divided 
for the purposes of that Subjection Shall be 


Special Provision for charge- 
able a 'counting period falling 
partly before and partly after 
the end of March 1941. 


determined in accordance 
and in those Subjections 


with the provisions of Subsections (2) (3) and (4) 


(a) references to the whole period, the first part of the period, and the 
second part of the period shall be construed, respectively, as 
references to the whole of the chargeable accounting period 
deemed to be divided, so much thereof as falls before the end 
of said end of March; 


( 6 ) ‘excess profits* means the amount by which the profits for any 
period exceed the standard profits for that period 

(2) The profits or loss of, and the standard profits for, the whole period 
shall be computed first on the basis that Rule 5 A of the First Schedule and Rule 
2-A of the Second Schedule do not apply to the period, and secondly on the basis 
that the said Rules do apply to the period, and it shall then be ascertained, on 
each basis, whether there are excess profits or a deficiency of profits for the 
whole period, and, if so, what is the amount thereof 

(3) There shall be deemed to be for the first part of the period excess 
profiits or a deficiency of profits, as the case may be equal to an apportioned 
part of the excess profits or deficiency of profits ascertained under subjection 
(2) of the first basis mentioned therein, and there shall be deemand to be for the 
second part of the period excess profits or a deficiency of profits, as the case may 
be, equal to an apportioned part of the excess profits or deficiency of profits 
ascertained under sub section (2 1 on the second basis mentioned therein; and, 
for the purpose of giving relief for deficiencies of profits under Section 7, the 
first part of the period and the second part of the period shall each be treated as 
if it were a separate chargeable accounting period. 

(4) Any apportionment required to be made by sub-section (3) shall be 
made by refereace to the number of months and fractions of months in each of 
the whole period. 

Section 7-A has been added by Section 4. (Amendment) Act XX; V of 1011. 
As to Cl. 4, it deals with chargeable accounting periods commencing before and 
ending after the end of March, 3 911, in relation to th<* change of 1) » sis, effected by 
new Rule 5-A of the First Schedule, and new Rule 2*A of the Second Schedule, in 
the treatment of borrow ed money and the interest thereon The method adopted 
is to compute the profits or loss and the standaid profits of the whole chargeable 
aesounting period, on the old and on the new basis and to take the due proportion 
of each of the two results. 

Example : — 

Chargeable accounting perioa of 12 months ending 3 1st December, 1941. 

Rs. 

On the old basis, excess profits for the year . . . . . . 12,000 

(i) This Section was added by Section 4 of E. P. T. Act [second Amendment Act 1942 (XXIV 
of 1941)]. 
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On the new basis, i. e. adopting the now provisions as to treatment 


of borrowed money and interest, excess profits of the year . . 10,000 

'The assessment for the whole chargeable accounting period of ono year 
would be : — 

Ks. 

1/4 year to ‘5 1 st March, 1041 at Rs. 1J,000 Its 3,000 at 50% . . 3,500 

3/4 year 31st December, 1041 at Its. 10, ’4)0 .. .. .. 7,500 

at 06 2/3% . . . . . . . . . . . . 5,000 

Total E. P. T. chargeable . . 6 500 


Section 8 : ~(l) As from the date of any change in the persons carrying on 
a business, the business shall, subject to the provisions of 
this Section, be deemed for all the purposes of this Act, 
except for the purposes of determining the amount of the 
statutory percentage to have been discontinued and a new business to have been 
commenced. 


Successions and 
amalgamation 


(2) Where the change took place before the 1st day of September, 1939, and 
consisted in the death or retirement of a partner, or the taking in of a partner, 
the persons carrying on the business after the change may, by notice given in 
writing before the prescribed date to the Excess Profits Tax Officer, elect that, 
for the purposes of the provisions of this Act relating to the computations of 
standard profits the business shall not be deemed to have been discontinued- 


(3j A business shall not, for the purposes of the provisions of this Act 
relating to the computation of standard profits, be deemed to be discontinued by 
reason of any change occurring on or after the 1st day of September, 1939 in the 
persons carrying it on, and the standard profits of the business in relation to any 
chargeable accounting period shall be computed accordingly, and- in particular, in 
computing the captial employed in the business after the change 1 [and in con- 
sidering, for the purposes of computing the profits of, and the capital employed 
during, any chargeable accounting period, whether any and, if so, what deductions 
are to be made in respect of depreciation of buildings, plant and machinery] no 
regard shall be had to any consideration given in respect of the transfer of the 
business or any of the assets thereof on the occasion of the change- 

^4) Where on or after to 1st day of September 1939 two or more businesses 
are amalgamated, the resulting business shall be treated for the purposes of the 
provisions of this Act, relating to the computation of standard profits as if. 

(a) it had been in existence throughout the period during which there were 
in existance any of the former businesses ; 

(b) any profiits made or losses incurred or capital employed in any of those 
former businesses had been made, incurred oremployed in the resulting 
businesses; and 

(c) auy assets of any of those former businesses had become assets of the 

resalting businesses when they become assets of the former business; 

and, in particular < in computing the capital employed in the resulting business 2 in 
(considering, for the purposes of computing the profits of, and the captial employed 
during, any chargeable accounting period, whether any and, if so what deductions 
are to be made in respect of depreciation of buildings, plants and machinery,) no 
regard shall be had to any consideration given in respect of the transfer of any 
of those former businesses or any of the assets thereof on the occasion of the 
amalgamation 

(1) Those words were inserted by Section 4 of the E. P. T. Amendment Act 1942 (42, of 1942) 

(2) These words were inserted ibid. 
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(5) Where, on or after the 1st day of September, 1939, part of business is 
transferred as a going concern by the person therefore carrying it on to another 
person, the part transferred and the part not transferred shall each be deemed 
for the purposes of the provisions of this Act, relating to the computation of 
standard profits to be a continuation of the orignal business, and the said pro- 
visions, including the provisons of this Section relating to amalgamations shall 
apply accordingly ,*• 

Provided that for the purposes aforesaid, such apportionments shall be 
made of the profits made, and losses incurred and the cnpital employed in the 
original business, and of any assets of the original business as may appear to the 
Excess Profits Tax Officer or on appeal in the prescribed time and manner to the 
Board of Referees, to that Board to be just: 

(6) Notwithstanding anything in the foregoing provisions of thi* Section, 
where a business was carried on immediately before the 1st day of April, 1936, 
and that business, or the main part of that business, was transferred after the said 
day and before the 1st day of September, 1939 by the person carrying it on to 
another person, the Excess Profits Tax Officer, if he is satisfied that the business 
carried on after the transference was not substantially different from the businoss 
or part transferred, shall, on the application of the person carrying on the 
business after the transference, treat that person, for the purposes of the pro- 
visions of this Act, relating to the computation of standard profits, as if he had 
carried on the transferred business or part of the business as from the date of the 
commencement of that business 2 

(7) Where, on or after the 1st day of September, 1939, a partner in a firm 
carrying on a business to which this Act, applies dies, then notwithstanding any- 
thing contained in Sub-section (1) any deficiency of profits in respect of any 
chargeable accounting period ending on or before the date of his death shall if it 
has not been fully applied in reducing the profits of any chargeable accounting 
period under Section 7, be carried forward and applied in reducing any profits 
from the same business carried on by the surviving partner or partners in the 
first chargeable accounting period after the death of the partner, and if and so 
far as it exceeds the amount of those profits in reducing any profits from such 
business in the next subsequent chargeable accounting period and so on. 

(8) Where. 3 

(a) a business is, by virtue of Sub-section (2) or Sub-section (3), deemed 
not to have been discontinued; or 

(b) a business is, by virtue of Sub-section (4), to be treated as if it bad 
been in existence throughout the period during which there was in 
existence any other business ; or 

(c) a business is by virtue of Sub-section (5) to be treated as a coutinua 

tion of another business ; or 

(d) any person who is carrying on a business after a transfer is treated, 
by virtue of Sub-section (6' as having carried on the business as from 
a date before the transfer, the provisions of this Act relating to the 
computation of profits and capital for the purposes of Excess Profits 
Tax shall, both as respects the standard period and any chargeable 
accounting period, have effect subject to such modifications, if any, 
as the Excess Profits Tax Officer may think just, and the Excess Profits 
Tax Officer may make such alterations in the periods which would 


(1) The words “subject to any necessary modifications” were omitted by Section 4 of the 
Excess Profits Tax (Amendment) Act 1910 (42 of 1940). 

(2) The words “subject, however to such modifications 'including modifications as respeot the 
modification of capital) as he may consider just” were omitted, ibid. 

(3) This Sub-section was mainly added ibid. 
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otherwise be the chargeable accounting periods of the business as he 
thinks proper : 

Provided that if the Excess Profits Tax Officer makes any such modifications 
and the person carrying on the business is dissatisfied with the modifications so 
made, or if ihe person carrying on the business is dissatisfied with the refusal of 
the Excess Profits Tax Officer to make any such modifications, he may, at any 
time before the expiry of forty five days from the date on which the order of the 
Excess Profits Tax Officer is communicated to him, appeal to the Board of Referees 
through the Excess Profits Tax Officer. 

Analogous Law:— (a) Indian Law : — Sections 25 and 26 Indian Income-tax 
Act, 1922 (Amended, 1939) contain similar provisions. 

(b) English Law : -Section 16, Finance Act 2 of 1939, Part III. 

Amendments : — Amendments, as duly noted above have been made to Sec- 
tion 8, by Section 4 (Amending) XLI1 of 1940 (dated 3rd December 1940). These 
were made consequent upon the changes effected in the United Kingdom law on the 
point, with a view to remed\ ing certain hardships and anamolies which experience 
has shown are likely to arise”. The object of the Indian Amending Act was also to 
amend “so a 6 * to remedy similar hardships and anamolies. ” This was because the 
Indian Excess Profits Tax Act closely followed the Unided Kingdom Finance Act 
(2) of 1939. 

Statements of Objects and Reasons CL. 4 (a): — Sub-section (3) and (4) of the Act 
provide that m the cast' of a change of ownership or of an amalgamation on or after 
1st September, P.139, the successor is to have the advantage of the predecessor’s 
standard of profits on condition that the price paid for any assets is ignored in 
computing the successor’s capital The amendment makes the condition apply 
also to the value acquired of assets for the purpose of computing depreciation 
allowances. 

Clause 4 (6) , (c) and (d) —The amendments, by recasting Sub-section (5) and 
(6) of Section 8, make it possible, m the case of a change in the constitution of 
partin'! ship before the 1st September 1939, or the transfer of part of a business on 
or after 1st September 1939, or the transfer of a business or the main part of a busi- 
ness after 1st April, '36, and before 1st September, 1939, for such adjustments 
of capital and profits to be made as will secure a- fair comparison of like with 
like. 

Scope and object of Section 8’. — Section 8 deals with the cases of succesion to 
and amalgamation of businesses, Excess Profits Tax is, in effect, a tax on business 
and not on person This explains the provisions of Section 8 (1) (a true copy of 
Section 16 (1), English Finance Act, 1936). No sooner a change in the ownership 
of the business or in the person carrying on the same occurs, the old business ceases 
and a new business is supposed to have commenced from that date. The Rule of 
law as contained in Section S (1) is the main one, others being in effect exceptions 
to this. A change may be ignored and old business may be taken to have continued 
. 1) if it is a case of partnership, wherein there has been a change due to death or 
retirement of a partner or the taking in of a rew partner and (2) the change has 
taken place before 1st September, 1939, These two are the conditions precedent to 
the provisions of Sub-sections (2) coming into play. In such a case, persons 
continuing the business after the change may elect that for the purpose of compu- 
tation of standard profits, the old business shall not be deemed to have been dis- 
continued. The condition is that the perrons carrying on the business after change 
must give the Assessing Excess Profits Tax Officer notice that he is so electing, 
that is, taking the business to have continued after the change. 

If a change in the person earning on a business has occurred before 1st 
September 1939, it is disregarded. It determines, however, the date of the com 
mencement of business which, under Section 6, is to determine or decide w ic 
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form of pre-war standard is to be taken and what is the standard period available. 
To take a concrete instance, if the particular business began in 1930, on the face of 
it, it has a profits standard, that is to say, its profits are to be obtained by reference 
to the profits of a standard period. The standard period will be either 1935-1930 
or 1930-1937. If a business changed hands oil 1st June, 1937, the standard period 
will be 1935-36, or 1930-1937. If it changed hands on 1st June 1930, if the standard 
period be available it may be elected by applying to the E. l\ T Officer; else the 
statutory percentage shall apply. 

The provision in the later part of Sub-seotion (3) to Section S, is apparently 
meant to save the excess protits taxable from being affected by any fictitious entry 
of consideration for transfer being larger in amount than the amount of capital 
invested in the business already. 

This prevents the above principle from applying when there is an increase 
in the amount ol capital consequent on the transfer of the business. The object 
is to keep the standard profits unaffected by any change in the persons carrying on 
the business. The very same object and principle is distinctly noticeable in sub- 
section (4) of Section 8 which deals wit li the amalgamation of the business, as distinct 
from ‘succession*. 

Under sub-section (f>), the above principle as to amalgamation will apply also 
in cases of transfer of a part of business as a going concern Apportionment of pro- 
fits losses and capital shall be made in such a case either by the Excess Profits Tax 
Officer or by the Hoard of Referees in appea.l Lastly, in the case of a business 
which existed and was carried on immediately bofor 1st September 1939, if the Barae 
or main part of it is transferred after the above date and before 1st Soptember 1939 
the transferee may apply to Excess Profits Tax Officer that the transfer may ho 
disregarded and that he may be deemed to have carried on the business from tho 
date of commencement of the business by the transferor This, however, is subject 
to the condition that the Excess Profits Tax Officer be satisfied that the business 
carried on after transfer was not substantially different from that which was trans- 
ferred. Tho Excess Profits Tax Officer has also the discretion to make such modifica- 
tions including modification as to computation of capital, as he may deem fit to make 
in such a case. Up to this point the provisions as contained m Section 8 Excess 
Profits Tax Act, are quite the same as in Section 16, Finance Act 2 of 1939. By the 

Proviso to Sub-section (6) of the English Act 1939, however, an appeal is provided 
for to the Board of Referees in case of modifications made in sub section (6), while 
no such appeal was provided for in Section 8 (6) but it is now provided for in Sec- 
tion 8 (8) which now-deals with modifications. It will thus be seen that the principle 
underlying the entire provisions of Section 8 is that any change in the person or 
persons carrying on the business, the profits or which are sought to be assessed to 
Excess Profits Tax, may by ignored by the person oarrying on the business at the 
time of assessment if he so elects. This is so, irrespective of tho fact whether the 
change is due to succession on death or transfer, or to amalgamation of two or more 
businesses or transfer in part of a business as a going concern. 

One great effect of the new provisions relating to succession or amalgamation 
of business is that a business which may have only a percentage standard, all alone by 
itself, may on amalgamation have a pre-war standard, [according, to Seotion 
8 Sub-section (4)]. This was not possible under the Finance Act, 1915. 

Disclosure of predecessor’s figures:— There may be case to which the pro- 
visions of Section 8 apply in which the successor to a business has no information as 
to the profits and capital of his predecessor for the periods from which his standard 
period is to be chosen. It is to be noted that in the case of charges falling within Sub- 
sections 3, 4 and 5 the business, for the purposos of compuiing standard profits, is to 
be treated as if no change had taken place so that the successor has no option to 
take a percentage standard of profits under the second Proviso to Section 6 (!) 
unless his predecessor had that option. In such a case the successor is not entitled 
to disclosure of the figures shown by the accounts or books produced by his pre- 
decessor for iucome-tax purposes, and ho should be required to obtain from his 
predecessor either the particular necessary for the compilation of his E. P. T. return 
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or his written authority for the E. L\ T. Officer to supply the necessary figures If, 
in any case, the successor is unable to obtain either the figures or authority for the 
E. P. T. Officer to disclose them, he should be instructed to complete the return form 
as far as possible entering “not known 1 ’ in the spaces which he cannot complete. 
The E. P T. Officer having determined the profits and average capital of the charge- 
able accounting period should himself compute the most favourable standard profits 
and, without giving any details regarding the standard period, issue a Notice of 
Assessment and Demand showing the standard profits and the average capital. If 
the assessoe objects to either of these hgures he should be informed that the only 
course open to him is to appeal against the assessment. If such a case comes to 
appeal against the assessment, it is, of course, for him to produce evidence to subs- 
tantiate his contention that the figure of standard profits or any modification thereof 
in respect of increased or decreased capital is incorrectly calculated, l 

Subjection (1) : — The Rule of law contained in this Sub-section enunciates 
the general principle relating to change in the persons carrying on trade or business. 

Section S (1) lays down the general Rule that, ae from the date of any change 
in the persons carrying of a business, the busiuess shall be deemed to have been 
discontinued and a new business to have been commenced. 

The succeeding provisions modify this Rule in so far as they permit in certain 
circumstances and require in other circumstances the computation of the standard 
profits of the new business to be made, subject, in some cases, to certain modifica- 
tions as if no change h is taken place. (See Sub-section 8 past ) 

The general Rule laid down in Sub-section (1) of Section 8 applies without 
modification m the following respects : — 

Change in Partnership : New Firm is not liable to E. P. T. on the profits of 
the old undertaking —In case of change in the constitution of a firm on the death of a 
partner and the business of the firm being carried on by the surviving partners with new 
admitted partners and the assets of the old firm being taken by the new firm and the 
profits of the obi firm being divided between the surviving partners and the execution 
of the deceased partners, these profits ,uc held not to be profits of the new firm and 
are therefore not liable to pay excess profits tax. Ohella Dyal v. (7. J. T., Bombay 2 

The rolevant fact of this case are The firm of Messrs Ghella Dyal, consisting 
of three partners, Tried o,i business in and prior to 8am vat year 1995. A partner- 
ship deed, defining the shares of the individual partners, dated October 20, 1932, is 
in the record. That shows that Haridas Ghella Dyal had a shaie of six annas three 
pies in a rupee, Gokuldas Jivraj had a share of six annas three pies in a rupee and 
Karsondas Prcmji, as the manager of an undivided Hindu family, was entitled to a 
share of three annas six pies in a rupee. The partnership deed further recites that 
a shop rented in the name of Haridas Ghella Dyal from Ashad Sam vat year 1960 
(over forty years ago) at the Ghadial Gaily in the Mulji Jetha Market was used by 
the partnership for its business in piece-goods, and the rent of the shop was to be 
paid by the partnership. On October 30, 1939. (Asovad 2, 1995) Gokuldas died. 
The account year of the partnership was the Samvat year. As this death occured 
about twelve days before the close of the Samvat year, nothing appears to have been 
done for those days. As from November 12, 1939, that is the beginning of the new 
Samvat year 1996, a new partnership was formed. Three sons of Haridas were 
inoluded as partners, and the shares of the five partners were reshuffled, Gokuldas 
Jiviaj or his estate represented by his legal representative was not given any share 
in this business. A partnership deed . recording the terms of the partnership and 
dated December 1, 1939, was duly executed, and is part of the record. According to 
that Haiidas got a share of five annas ; his three soup — Dwarkadas, Babhocbliai and 
Ajitsingh — got a share of two annas each while Karsondas Rremji’s shaie was 
raised from throe annas six pies to five annas. From the statement of case i& appears 
that at the end of Samvat year 1995 there were several outstanding contracts of 


(1) Para 128 Notes and Instructions 

(2) (1944) 4 1. T. a. 180 ; 1348 I. T. R. 183. 
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tho old firm and there was also the stock-in-trade. There existed also the out- 
standings of the old firm. Before the Income-tax Offices it was pointed out on behalf 
of tho Department that the business conducted by the reconstituted firm was in 
piece-goods, that the old trade name with its goodwill was URed, and the management 
of the business before and after the change remained identical. Tho business pre- 
mises continued to be the same, and the insets and liabilities of the old partnership 
were after a period of nineteen months taken over by the reconstituted firm. The 
reconstituted firm was registered under Section 26- A of the Income-tax Act, 1922. 

In this case Rs. 06,260 the profits of the old under taking were divided between 
the two surviving partners add the administration of the deceased partner of the old 
firm in the proportion of their shares under the old deed. 

Held — Rs. 56,260 the profits of the old undertaking are not the profits of the new 
firm and are therefore not liable to excess profits tax. 

Deficiencies ‘—A set of a deficiency under Section 7 will be made only again 
excess profits of the same business. 

In the case, however, of the death of a partner in a firm on or after 1st Septem- 
ber 1939, this provision is abrogated by Sub-section (7) as regards tbe carry forward 
of the deficiencies of profits for chargeable accounting periods ending on or before 
the date of his death so far as they have not already been set off against the oxoesfl 
profts of other chargenble accounting periods. 

Example — 

A carries on business upto 31st December 1939 and the profits of the charge- 
able accounting period ended on that date show a deficiency of Rs. 10,000 ; 

B acquires the business on 1st January 1940 and in his first chargeable ac- 
counting period nnkes profits which show an excess over the standard profits of 
Rs. 12,000 Excess Profits Tax is chargeable on the excess profits of B with no set off 
for the deficiency in the business for the period when it was carried on by A . Excess 
Profits Tax of Rs. 0,000, * e. 50% of Rs. 12,000, is accordingly payable by B. 

(2) Accounting periods: — The date of change marks the beginning of an 
accounting period of the new business and the end of an accounting period of the old 
business. Accounting periods and chargeable accounting periods will be determined 
and assessments made accordingly. Thus, If, in the previous example, accounts had 
been made up by A to 31st March 1939 and to 31st December 1939. while B made 
up accounts to 31st March 1940, 1941, etc., the 9 months to 31st Decemb r 1939 
would be treated as an accounting period and the 4 months to that date as a charge- 
able accounting period. As regards B , tho Excess Profits Tax Officer should treat 
him as having two accounting periods and chargeable accounting periods of 3 months 
to 31st March 1940 and 12 months to 31st March 1941. 

Statutory percentage Although a businoss may have changed hands, the 
statutory percentage applicable to increases and decreases of capital or to the optional 
percentage standard in the case of businesses commenced on or after 31st March 
1936 is to be taken at the same rate as would have been applicable if the business 
had not changed hands. l 

A ‘ new business' and continuation of old business are absolutely two different 
things. On death of the holder of a business, his executors may carry on the old 
business just to realize assets and may not thus be assessable to excess profits duty 
for carrying on the old business. (Cohen's Executors v. The Commissioners Inland 
Revenue )2 

Miscellaneous:'— This Subjection contain a Rule of law as to Excess Profits 
tax, to which there is no exception. There is no exception to this Rule, except 
only in relation to computation of standaid piofits. The Rule holds good universally f 
irrespective of the change having occurred before or after tho 1st September, 1939 

(1) Paras 58 & 59 Notes and Instructions. 

(2) 12T.C. 602(616, 620). 
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or of the nature of the change (t. e. in the constitution of partnership). Accordingly, 
a person carrying on the business after it has changed hands is not liable to excess 
profits tax in respect of chargeble accounting period before the change. The person 
or person chargeable to excess profits tax in respect of any chargeable accounting 
periods is or are the person or persons carrying on the bnsiness in that period. A 
successor to a business is consequently not chargeable in respect of the profits of the 
chargeable accounting period before the change. 

Viewed in the light of ‘deficiency relief’ as contained in Section 7 onfe, the 
Rule of law contained in Section 8 (1) gains a new aspect. To take a hypothetical 
case, suppose that there has been a change in the persons carrying on a business, 
involving a change in the constitution of partnership by retirement of a partner. 
Suppose, further, that there was an unabsorbed deficiency, under Section 7 available 
for being carried forward, when the above change took place. As in this case, the 
excess profits arising are not profits arising from business i e. the business in which 
the deficiency occurred, it is clear that as a result, the ben fit of unabsorbed balance 
of deficiency will be lost except in the case as mentioned under Sub section (7). 

A similar question may arise in case of amalgamation of business with another, 
in which case also the unabsorbed deficiency cannot be availed of an a change 
accordingly. 

Except for the purpose of determing the amount of the statutory percen- 
tage: — These words were added to this Sub-section in the Legislative Assembly at 
a motion by an Hon’ble Member (Mr S. P Chambers) who indicated the object of 
the amendment to be “to treat as new business for the purpose of computing the 
standard percentage in clause 2 only those businesses which are genuinely new 
businesses. Where there has been merely change in partnership or a change in owner- 
ship in an old business, there is no occasion to give a higher statutory percentage. 
Without this amendement, they would be deemed to be new businesses for all 
purposes of the Act/' 

Sub-section (2): —Before the day of September 1936: — This Sub-section 
relatcR to a case of change taking place before the 1st September, 1039. It shall 
apply only then and not otherwise The change must have been caused by either 
(1) death or retirement of a partner (2) the taking in of a partner. The effect of this 
Sub section is that the change will i*e ignored if the person succeeding on change 
so elects. 

In an Englisn case (Mills from Emelie Ltd v Commissioner Inland Revenue 
12 T, C. 73) a millionery business had been carried on for the last 40 year by one 
Miss W, under the name of Emelie”; in April, 1915, she retired from business sending 
a notice of retirement to all her customers. Before retirement, she handed over to 
five of her saleswomen their own particular order books, containing the name and 
address of customers who had always resorted to the particular saleswomen Miss 
Mills was one of those five saleswomen and she, in conjunction with their former 
employees of Miss W. formed a Company who started business in the same street. 
The Company took into their employment three of the s deswomen who had received 
order books, and about a third of the other employees of the original business. The 
Company did not take over any assets, stock book debts contracts or liabilities of 
the late business, and no agreement or payment was mode relative to the good will 
of that business. The company, in so far as they traded with the old costumers, 
and they had very few others in tin? material period, followed the same lines of 
trading in relation to prices charged, system of payments etc., as those adopted in 
the original business. 

In assessing the Comany to Excess Profits Duty, Commissioners of Inland 
Revenue computed the pre-war standard of prof its on the basis of the statutory 
percentage on the capital employed during the accounting period. The Company, 
however, claimed a profits standard based on the profits of the original business. It 
was held that the person setting up new business was not entitled to have the pre* 
war standard of profits computed by reference to profits of the old hhsiness, that the 
Company had set up a new business, and that the original busiuess profits could not 
be taken into account in oomputing pre-war standard profits. 
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The Sub-section will apply only if the change occurred before let September, 


1939. 

This Sub-section also gives the right to the person carrying on the business 
after the ohange to elect, by notic.* in writing before the proscribed date to the 
Excess Profits tax Officer, that the computation of standarl profits, in relation to 
chargeable accounting periods after the change, shall be made as if the business had 
not been discontinued. 

The successor has the same option^ as the choice of standard period as if there 
had been no change of ownership. Pow« j r iV hawever, given to the Excess Profits 
Tax Officer subject to the assesses right of appeal to the Board of Referees, make 
such modifications in the computation of profits or capital for the standard period 
or the chargeable accounting period as ho thinks proper.! (See Notes under Sub- 
section 8 past). 

Notice in writing; —Notice is also a condition necessary for the option in this 
Sub -sect ion to be exoerised. 

There is no mention of time-limit within which after the change notice is to be 
given Another question with reference to notice' h that it \< only the person hold- 
ing the business immediately after the change who is comp itent. to give notice A 
person holding it on a second change after the one that occurred before 1st Septem- 
ber, 1939 will, ex-hypothese, be not qualified to give the notice; 

Example : — 

Messrs A, B, and C, were in partnership for mnnv years and made up accounts 
regularly to 31 sr December, each year. A died on 31st December, 193** The profits 


of 1 ecent years were. 

Rs. 

193d 

5f>,000 

1937 

50,000 

1938 

52,000 


If Messrs B and C did not make a claim under N 8(2) of tho Indian Excess 
Profits Tax Law, they would select the two years 1937 and 1938 as their standard 
period since they only have th<? option of selecting 1937 or 1937 and 1938 (The new 
business carried on by Messrs B and 0 would commence on 1st January, 1937). On 
this basis the standard profits would be, 

50,000 plus 52,000 


It would clearly be benficial for Messrs B and f! to make tho claim under 
Section 8 (2) as the business woul l then be treated as continuous and they could 
select 1930 as the standard period yielding a standard profit of Rs 5.5,000, 

Sub-section (3): -*On or after the first day of September 1939* -The change 
contemplated by this Sub-section is tho one that takes places *on ns after 1.9-1939, 

‘In particular. . change’: --These words are also intended to avoid tin* excess 
profits being effected by a larger amount beimt shown as consideration of transfer on 
a change. Similar words occur in the following Sub- ection (4) with the same 
object. 

The object ot this Sub-section and tho following two Sub-Sections is to stop 
artificial transactions. 

Simple change of ownership on or after 1st September 1939: — Sub-section (3) 
provides that, in all cases of simple changes of ownership on or after 1st September 
1939, the standard profits are to bo computed as if there had been no discontinuance, 
and in computing the capital of the business- after the change no regard is to bo had 
to any conssderation given for the tra nsfor of the business or any of the assets on the 
occasion of the obange. 


(1) Para 60 Notes and Instructions. 
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The provisions of this Sub-section are subject to the power of the Excess Profits 
Tax Officer, given by Sub-section (8), to make such modifications in the com- 
putations of the profits or capital of the standard period or to chargeable accounting 
period as he thinks proper. Any modification so made are subject to the right of 
the asseesees to appeal to the Board of Referees. 

Examples:-— 

X. Y. in partnership in a business commenced in 1937 have standard 
profits proportionate to a chargeable accounting period of one year be- 
fore adjustment for capital variation . . 50,000 

Their average capital for the standard period is . . 2,50,000 

Their capital at 31st August 1939 is. . . . . . 5,00,000 

X. Y. Z. Ltd. purchases the business at 1st September 1939 for . . 15,00,000 

Additions to capital during the period ending 31st August 1940 

average over the period amounted to . . . . 2,50,000 

Excess Profits Tax profits for the year to 31st August 1940 are . . 2,00,000 

Computation of liablity of X. Y. Z. Ltd. on the assumption that it 
choosra the same standard period at X. Y. chose Profits of the 
12 months chargeable accounting period . . . . 2,00,000 

Rs. Rs- 

Standard profits of X. Y, • . . . 50,000 

Capital of X. Y. at IstSeptember 1939 . . 5,00,000 

Increase of average capital of X. Y. Z. 

Ltd. during the chargeable accounting 
period to 31st August 1 940 . . 2,50,000 

Average capital of the period under S. 8 7,50,000 
(3) Average capital of the standaid period 2,50,000 

Inoreaso of a verage capitul . . 5,00,000 

at 8%* . . 40,000 

Standard profits in relation to chargeable 

accounting period of 12 months . . 90,000 

Excess profits , . .... 90,000 

Total . . . . 1,10,000 

Assets taken over on tho transfer of a business falling within the provisions 
of Sub-section (3) are to be valued both for the purpose of computing the depre- 
ciation allowed for the successor and for the purpose of computing his capital, as 
they would have been, had there been no such transfer. 

In the case of a transfer to which the Sub -section applies, the price paid fo 
building, plant and machinery transferred is to be disregarded in computing the 
depreciation deductible from the successor’s profits for a chargeable accounting 
period just as it is disregarded in computing oapital. Thus, although for income-tax 
purposes depreciation is allowable on the basis of the prioe paid for the assets by the 

* The rate applicable to a Company, not Director-controlled, carrying on a business which 
was commenced before 1st July 1938. It should be noted that Section 8 fl) provides that 
for the purposes of determining the statutory percentage the business shall not be deemed 
to have been discontinued. Although the rate applicable to a Company not Direotor-con- 
trolled is to be applied to the increase of capital the Company is not to tw treated as one 
which has commenced business on or after 1st July 1938, 
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new owner, the depreciation allowable for excess profits tax purposes is to be com- 
puted as if no change of ownership had taken place. 1 

Partition of Hindu undivided family on or after 1st September, 1939. 

Where a Hindu undivided family which carries on business is partitioned on or 
after 1st September 1939. 

(1) in the case of one business whioh, after the partition, is carried on as 

one business by the members of the family or any of them, the Hindu 
uudivided family is assessable in respect of the excess profits, if any, up 
to the date of the partition if that date is later than 1st September 
1939. The Hindu undivided family and the successor partnership are 
separate entities and Sub-section (1) of Section 8 applies and there can 
be no set off of any deficiency of profits in respect of a chargeable 
accounting period of the family against any excess profits of the partner- 
ship and vice versa. Sub-section (3) also applies so that the standard 
profits and the capital employed by the partnership are to be computed 
as if there had been no change of proprietorship. 

(2) in the case of one business which at the partition is divided between 

members of tbe family who, thereafter, carry on business individually 
or who recombine in smaller groups each of which carried on, as a 
separate business a portion of the original business, each of those busi- 
nesses becomes a new business by virtue of Sub-section (1) of Section 8. 
As neither of the remaining Sub-sections applies to such a case, the 
only basis for computation of the standard profits of each of the new 
businesses is that provided by the option given by the second Proviso 
to Section 6 (1) viz., the statutory percentage applied to the average 
capital employed; 

(3) in the case of two or more businesses, each of which on the partition 

is taken over by one or more members of the family, then, although 
the family, so long as it carries those businesses, must choose its stan- 
dard profits by reference to the aggregated profits of the businesses eaoh 
of the successors is entitled, under sub-section (3) of Section 8, to 
a standard of profits based upon the family’s profits of the business 
taken separately for the years which fall within the terms of Sub-section 
(2) of Section 6.2 

Hindu undivided family — Partitions before 1st Septemper 1939 — Where 
a Hindu undivided family which carried on business is partitioned before 1st Septem- 
ber 1938 — 

(1) in the case of one business carried on by the family, which is after the 
partition taken over and carried on as on business by the metobers of .he 
family or any of them, if the succession occurs after 1st April 1936 and 
before 1st September 1939, Sub-section (6! of Section 8 applies and, 
provided that the business remains substantially the same as before, 
the successors may apply to have their standaid profits computed as if 
they had carried on the business from the commencement. 

(2) if, at the partition, die business is divided between members of the 

family each of whom thereafter carries on business individually and not 
in partnership none of the provisions of Section 8, except that contain- 
ed in Sub-section (1) apply and the standard profiits of each of the new 
businesses is to be computed according to the provisions of Section 6(1) 
as applicable to businesses commenced at the date of the partition; 


(1) Para 61 Notes and Instructions. 

(2) Para 117 Notes and Instructions. 
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(3) in the case of two or more separate businesses carried on by the family 
each of which is, at the partition, taken over by one or more members 
of the family and there after carried on as a separate business, then: 

(a) if the partition occured before 2nd April 1936, » a ch business must be 

tieated as a new business fiom the date of partition and the standard 
profits computed as set out in sub-paragraph (ii) above; 

(b) if the businesses were carried on immediately before 1st April 1936 and 
the transfer to different members of the family occurs after that date 
and before 1st September 1939, each business fulfils the conditions laid 
down in Sub-section (6) of Section 8 and the successor to any of the 
businesses may make an application under that Sub-section2 (See 
Notes under Sub-section 6 Post). 


Example : — 

A commenced business in 1925 and makes up account annually to 31st 
December. On December 31, 1939 the business was sold to B. The profitB of the 


business adjusted for excess profits 

tax purposes are as follows 

Years ended 31st December, 

1936 

70,000 


1937 

65,000 


3938 

66,000 


1939 

68,000 


1940 

72,000 


1941 

75,000 


B acquired the business assets for Rs. 900,000 made up thus : 

Freehold property (Cost to A Rs 150,000) 200,000 

Plant and machinery (written down value for excess profits tax 
purposes as 3 1st December, 1940, Rs 2,75,000. 300,000 

Stock 150,000 

v rood will 250,000 


900,000 

For excess profits tax purposes I> may select any of the alternative standard 
periods open to A but in computing the amount of Capital employed in the business 
in all subsequent chargeable accounting periods. B is not able to include the 
amount paid for Goodwill Rs. 1,50,000 while the Freehold property must be included 
at its cost to A (Rs. 150,000) and the Plant and Machinery at its written down 
value for excess profits tax purposes. Thus the capital employed in the business 
on 1st January, 1941 will be : 

Freehold property 150,000 

Plant and Machinery 275,000 

Stock 575,000 

Subjection (4): — Sub-section (4) relates to cases of amalgamation of two or 
more businesses. 

The principal of the provisions of this Sub-section also is the same, viz. t any 
change on amalgamation shall be ignored lor purpose of standard profits compu- 
tation, provided the amalgamation took place on or after let September, 1939. The 
period, the profits and losses or capital employed in and the assets of the business 
resulting on amalgamation shall be taken to be the period, profits and loss or ;apital 
and assets of the former business according to clause (a) (b) and (o) of Sub- 
section (4), 

(2) Para 118 Notea and Instructions. 
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The last part of the Sub-section provides the same safeguared against excess 
profits being affected by any larger consideration of transfer, as is proved in Sub- 
section (3). Amalgamation could also affect the change to application of standard 
profits instead of statutory per-centage. 

Amalgamated, — What is amalgamation l When can ono business be said to 
be amalgamated with another ? Sub-section (4) deals with the case of two or more 
businesses that were formerly held by different persons being held by one and the 
same person. That is ‘amalgamtion’. Where control of one business by acquiring 
share capital of another Company is acquired, it is not a case of amalgamation but 
of merger, and if it is case of Company, it is one under Section 9, relating to inter- 
connected Companies and not one under Section S. 

The date of commencement of a business is the most important item in this 
connection, in case of amalgamation the date of coin moncement of amalgamated 
is the date of the commencement of the business that has been in existence the 
longest. As a result of this, it follows that in computing the capital employed in the 
business resulting from amalgamation, any consideration which may have passed on 
the occasion of the amalgamation, in lespect of any of the former business, or of 
assets of them, will have to be disregarded. This is a necessary corollary of the 
principle of this Sub-section. Although the principle of the Sub section is clear 
enough, its application may, at times, raise difficulty. To take an example.— 
Suppose two businesses A and B that commenced on 1st January 193b and 1st April 
1939 respectively are amalgamated on 31st December, 1939, the date of com- 
mencement of the amalgamated business will be taken to be 1st January 1936. 

This is apparently the right construction of the words of Section 8 (4) (a) 
looking to their plain meanings as they stand. And, even if another business was 
to amalgamate with A and B the date of commencement of the amalgamated 
business ought, on the face of it, to be the same viz 1st January 1936. Thus if a 
third business C was to amalgamate with A and B, the date of the commencement 
of their Duisiness (i.e. 1st January 1936) thus amalgamated should also be tin 1 same. 
Another interpretation, however, of the words of Section is also possible which 
would seem to create difficulty, it is this: — Supposing the third amalgamated 
business G commenced on 1st January 1939 i,e. before the date of amalgamated of 
A and B (1st December 1939). The question is, can it be said, if the date of amal- 
gamation of A and B business to be taken to be the date of commencement of the 
amalgamated business (A and B which is not the case because the date of commence- 
ment of amalgamation of buisiness is 1st January 1936 the date of this commence- 
ment of the earlir (or former business) A and net the date of amalgamation 
of A and B. Apparently, such interpretation creating the difficulty is not a 
correct one and is obviously imaginary. Another view is possible which would, 
in consonance with the right interpretation of the words of the Section, be also 
correct. For instance the date of commencement of third business C amalgamated 
with (A plus B) is 1st June 1935, a date prior to 1st January 1936. In such a ease 
the date of commencement of the amalgamated business, A plus B plus C could 
rightly be taken to be 1st June 1935, business “ C ** being “any former business’* of 
three A,B and C illustration of amalgamation under Section 8 (4) 

Example:— 

Suppose the business of A and B amalgamated on 31st March 1939. 


Profits Capital 

Rs. Re. 

The position of business A during 1936-37 for 

assessment year of 1937-1938 .. 25,000 15,000 

The position of business B during 1936-37 foi 

the assessment year of 1937-38 . . 23,000 13,000 

The position of amalgamated business during 

the chargeable accounting period .. 40,000 - '70;000 
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Computation of excess profits will be as follows: — 

Profits during the chargeable accounting period 
Less standard profits 1/2 of (25,000 plus 23000) 24000 
Plus for increased — oapital (Rs. 70000 less 1/2 of > 
Rs. 28,000 or Rs. 14,000) =56,000 @ 10%56,000 J 

Excess Profits 


40,000 

29,600 

10,400 


Another Example is as follows: — 

1. IF Ltd. carried on business prior to 1st September 1939. 

It purchased on 1st September 1939, for Rs. 2,50,000, the business of A , B 
and C and its assets. 

The profits of X Y Ltd. were in year ended 31st December 

Rs. 

1935 .. .. .. .. . 50,000 

1936 .. . .. .. .. 46,000 

1937 .. .. .. .. .. 62,000 

1938 .. .. .. .. .. .. 66,000 


The profits of A B G were in year ended 31st Maroh 


1936 

1937 

1938 

1939 


20,000 

26,000 

12,000 

10,000 


and at 31st August 1939 the capital of A B C was Rs. 1,40,000 
Tlio profits of the “previous years'* from which X Y Ltd. may select its stan- 
dard period are as follows : — 

“Previous year” to year 1936-1937 . . . . 50,000 plus 20,000=70,000 

1937- 1 93S .. 46,000 „ 26,000=72,000 

1938- 1939 .. 62,000 „ 12,000=74,000 

1939- 1940 . . .. 66,000 „ 10,000=76,000 

If the oapital of X Y Ltd. at 1st September 1939, after acquiring the business 

of ABC was Rs. 7,00,000 computed without reference to Section 8 (4) and including 
the assets acquit ed from ABC at their cost Rs. 2,50,000, the capital of X Y 
Ltd at 1st September 1939 should be taken for Excess Profits Tax purposes as 
Rs. 7,00,000 -(Rs. 2, 50,000- 1.40, 000) = Rs. 5,90,000 

2. A* e profits were for the years ended 31st December Rs. 

1935 . . * . • • • • • • • 80,000 
1936 .. .. •• •• • 60,000 

1937 .. •« *• 50*000 

1938 .. .. .. .. •• 70,000 

B’s profits w re, he having commenced business on 1st October 1937. 

6 months to 31st March 1939 . . . . * • 20,000 

Year to 31st March 1939 . . . . . . . . 40,000 

A' s average capital was. 

1935 .. .. .. .. .. .. 6,00,000 

1936 .. .. .. .. .. 6,40,000 

1937 .. .. .. .. .. 6,60,000 

1938 .. .. .. .. .. .. 7,00,000 
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B's average capital was — 

For the 6 months to 31st March 1938 . . . . . . 2,80,000 

Year to 31st March 1939 .. .. .. . . 3,00,000 

A B Ltd. purchased both business on 1st September 1939, A* 8 for Rs. 10,00,000 
and B'a for Rs. 6,00,000. 

A B Ltd. chose, as is probable, the 4 'previous years” for the years of assess- 
ment 1938-1939 and 1939-1940 as its “standard period”, its standard profits, before 
adjustment for capital variations, would be. 

Rs. 

1937 . . Rs. 50,000 plus 20,000 (B's profits for 6 months to 


31st March 1938) . . . . . . 70,000 

1938 . . Rs. 70,000 plus 40,000 . . . . . . 1,10,000 

Total .. 1,80,000 

For a two years periods 

The average capital for this standard period would be : — Rs. 

1937 . . Rs. 6,60,000 plus say, 1,40,000 (2,80,000 for half year). 8,00,000 

1938 . . Rb. 7,00,000 plus 3,00,000 . , . . . . 10,00,000 

Totol .. 18,00,000 

Divided by 2 . . 9,00,000 

If A" 8 capital at 1st September 1939 were Rs. 7,50,000 and B's at that date 


Rs. 3,20,000, the capital of A B Ltd., at that date would be taken as Rs. 10,70,000 
for the assets acquired from A and B instead of the Rs. 16,00,000 actually paid for 
two businesses. This value Rs. 10,70,000 subject to appropriate adjustments for 
subsequent increases or decreases of capital, continues throughout the chargeable 
accounting periods of A B. Ltd.* 


Example 


Business X commenced on 1st January, 1936— 



Year. 

Profits 

Capital 



Rs. 

Rs. 

Rs. 

1936 

. . 60,000 

1,00,000 


1937 

. . 60,000 

1 ,20.000 


1938 

. . 70,000 

1,00,000 


Average 1936-38 

. . 60,000 

1,00,000 


Average 1936-37 

. . 65.000 

1,10,000 


Most favourable standard profits are 


. . 65,000 

Business X amalgamates on 

December 31, 1939 



with business Y at which 

date the capital em- 



ployed in business X is Rs. 

1,10,000 



Business was commenced 1st January, 1937 by B. 



Year. 

Profits 

Capita! 



Rs. 

Rs. 


1937 

. . 30,000 

1.20,000 


1938 

. . 32,000 

1,60,000 


Average 1936-37 

. . 31,000 

1,90,000 


Minimum standard profits 

* • 

. . 

. . 36,000 

Combined standard profits 

.. 


.. 1,01,000 


(1) Para 63 Notes and Instruction. 
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Amalgamated business capital is (including Rs. 25,000 


of goodwill) . . 

. . 

. . 3,00,000 

Year. 

Profits 

Capital 


Rs. 

Rs. 

1936 

. . 50,000 

1,00,000 

1937 

. . 90,000 

2,40,000 

1938 

.. 1,02,000 

2,60,000 

Average 1936-38 

. . 76,000 

1 ,80,000 

Average 1937-38 

. . 96,000 

2,50,000 

C. A. P. 1940 

.. 1,00,000 

3,00,000 

Subjection (5) : — 

Transfer as a going concern 

on or after 1st September 


1 9 39, of part of a business* — This Sub-secticn relates to a case were part of a 
business only is transferred as a going concern. In such a case both the transferred 
and the non-transferred part shall be deemed to be a continuation of the original 
business. Appoitionment and adjustment of profits and loses and capital and assets 
shall bo made by the Excess Profits Tax Officer or, in case of appeal, by the Board 
of Referees. 


Thus, the effect of this Sub-section is that the date of commencement of both 
the transferred and non-transferred parts of businesses is taken to be the date of 
commencement of the original business. 

The underlying principle is that, on the breaking up of business, on or after 
1st September, 1989 standard profits arc not to be computed on the assumption that 
a fresh start in business is made, as is the case in amalgamation. The original date 
of commencement will be taken into account, so that transfer of a part of business 
(or breaking up a business) is different from amalgamation. 

1 Example : — 

The profits of business A were. 

“Previous year” to year” of assessment 

Rs. 


1936- 1937 .. 

1937- 1938 .. 

1938- 1939 .. 

1939- 1940 .. 

and on or after 1st September 1939 part of the business is sold to B. 


1,00,000 

1 , 20,000 

1 .30.000 

1.40.000 


The apportionment made by the Excess Profits Tax Officer under Sub-sec- 
tion (5) are. 

Business A. Business B 
(sold). 


“Previous year” to year of assessment 


Rs. 

Rs. 

1936-1937 

, . 

80,000 

20,000 

1937-1938 

. . 

70,000 

50,000 

1938-1939 


60,000 

70,000 

1939-1940 


70,000 

70,000 


Then although A would probably choose as the standard profits of the business 
retained Rs. 80,000 being profits of the previous year” to 1936-1937, B can choose 
a two years standard profits of Rs. 1,40,000 being the profits ol the previous years 
to 1938-1939 and 1939-1940. 


(1) Para 64 Notes and Instruction. 
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The provision in respect of amalgamations being made applicable to t ransfers 
falling under this Sub-section it follows that the assets transferred to B are to be 
valued for the purposes of the computation of B’s capital or of the depreciation 
deductible in computing the profits of the chargeable accounting period as they 
would have been valued had they been retained by A, and that no account is to be 
taken of the price paid by B for the transfer of the part business or its assets. 

The required apportionments of the profits of the “previous years” available 
for the computation of standard profits and of the capital employed in the original 
business are to be made by the Excess Profits Tax Officer, but his apportionments 
are subject to the right of either assessee to appeal to the Board of Referees (Form 
E. P. 8-A). It should be noted that a copy of the Excess Profits Tax Officer order 
as to apportionments of the profits and average capital must bo sent to both the 
transferor and the transferee (Form E. P. 8.) 

{rub-section (8) gi\es the Excess Profits Tax Officer the power, in cases falling 
within this Sub-section, as in the cate of Sub-sections (2) and (4), to make such 
modifications as he thinks proper in the computations of the profits or capital for t he 
standard period or for any chargeable accounting period after the change of owner- 
ship. The assessee has the right of appeal to the Board of Referees also against any 
such modifications or the refusal of the Excess Profits Tax Officer to make any such 
modifications. 

Apportionments under Section 8 (5) Appeals : — l An appeal having been 
received from either party to the transfer, the Excess Profits Tax Officer should give 
notice to the other party to the transfer that the appeal has been lodged, giving 
particulars of the apportionment objected to end of the grounds of appeal, inform 
him that, if he so desires, he will be entitled, under Rule IS of the Excess Profits 'fax 
Rules, 1940, to be heard at such appeal, and invite from him a statement of any con- 
tentions that he proposes to put forward at the hearing in support of the Excess Pro- 
fits Tax Officer’s apportionments or in rebuttal of the contentions of the appellant. 

When the Board of Referees has been chosen Commissioners by the under Rule 
3 of the Excess Profits Tax (Board of Referees) Rules, 1910, intimation of its cons- 
titution should be given to the “other party” as well as to the appellant, for each 
party has the right of objection given by Rule 4 of the said Rules. 

At the hearing of the appeal hoth the appellant and the “other party” have 
the right to give evidence and to be heard in support of or in rebuttal of the appeal 
and both should accordingly receive notice of the meeting of the Board of Referees 
to hear the appeal. 

The Excess Profits Tax Officer or other person appointed by the Commissioner 
is to be present at the hearing, and he should be preparod to explain the basis upon 
which the apportionments objected to, wore made to advice the Board as to the 
relevance or otherwise of the contentions put forward by the respective parties. 

Appeal : — Rules 11.17 IS and 19 Excess Profits Tax Rules relate to appeals. 
The form of appeal is E. P. 8-A. 

Sub-section (6) Transfer after 1st April 1936 but before 1st September 1939, 
of business or the main part of it carried on immediately before 1st April 1936. — 

Sub-section (6) is practically a modification of Sub-section (I ), being a concession 
in favour of the person who carried on a business, (or the main part thereof) which 
commenced immediately before 1st April 1 93fi, and which was transferred between 
that date and 1st September, 1939. The important part of the Sub section is that 
the Excess Profits Tax Officer is satisfied that, after transfer the transferee carried 
on a business not substantially different from the business formerly carried. The 
transfer may not necessarily be of the whole but of a part of business only. The 
Sub-section will not apply it is otherwise and th*re has been a substantial change. 

It is binding on the Excess Profits Tax Officer to allow the concession laid 
down in the Sub-section. 


(1) Para 65 Notes and Instruction, 
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The United Kingdom Law on the point is different [the word UBed in Section 
Hi (6) Finance Act (2) of 1939, being ‘may’ ’] There is a right ot appeal under 
Sub-section (6). 

Sub-section (d) provides, at the option of the successor, an exception, to the 
general Rule laid down in Sub-section (1), in respect of a business. 

(i) which was carried on immediately before 1st April 1936, and 

(ii) which was transferred, wholly or as to the main part of it, after 1st 
April 1936, and before 1st September 1939, if 

(iii) after its transfer the transferred business was not substantially different 
from the original business or part transferred. 

On admission by the Excess Profits Tax Officer of a claim under this .Sub-sec- 
tion, the new one is to be treated, for the purpose of competing the standard profits 
of the business, as if he had carried on the business from its commencement. Sub- 
section (8) gives the Excess Profits Tax Officer, however, the right, as in cases fall- 
ing within Sub-sections (2) to (5), to make such modifications in the computations of 
profits or capital as he thinks proper. While such modifications, if any are made, or 
the refusal of the Excess Profits Tax Officer to make any such modifications are 
subject to the right of appeal to the Board of Referees a decision of the Excess 
Profits Tax Officer refusing an application under the Sub-section, or his Assessment 
Order, so far as it concerns the computation of excess profits, apart from the effect 
of any such modifications is subject only to an appeal under Section 17 to the Appel- 
late Assistant Commissioner of Excess Profits Tax 

Any case of difficulty or any in which the Excess Profits Tax Officer is in doubt 
as to the admissibility of a claim, or in which he eannot reach agreement with the 
assessee as to the consequent modifications that are considered necessary, should be 
reported »o the Excess Profits Tax Advisor, together with the files of the assessee and 
his predecessor before an assessment order n made. 

Example 

A earned on business in 1935 and carries it on up to 31st December 1938 sell- 
ing it on 1st January 1939 te B who carries it on, with no change in its ohar&oter, 
throughout the accounting period of 12 months to 3 1st December 1939. 

It will be noted that, under the general Rule in Sub-seotion (1), the business 
carried on by B from 1st January 1939 is to be treated as a new business and that, 
as no standard period is available, B is not entitled to a profits standard. He may, 
however, make an application under Sub-section (6) to be allowed to choose a stan- 
dard period and, consequently, standaid profits, as if he had carried on the business 
from the date when it was commenced by A A 

Subjection (7): — Sub-section (7) to Section 8 has been added by the Seleot 
Committee. With regard to this the Committee observed : — **We have added a new 
sub-clause (1) to provide for the carrying over of a deficiency of profits where a 
change takes place in the persons carrying on a business by reason of the death of 
paitner after the 1st day of September, 1939, a contingency not provided for by 
sub-clause (1 ) or elsewhere in the clause”. 

Subjection (8): - The main object of the provision of Section 8 (8) to empower 
the Excess Profits Tax Officer to make such modifications and alterations as he may 
think just in the computation of profits and capital both as regards standard period 
and any chargeable accounting period in cases falling under Section 8 (2) to (6) and 
to confer a right of appeal to Board of Referees. The time for filing appeal is one 
month from the date of commencement of Excess Profits Tax Officer’s order. 

Examples of such cases in which it may be proper to make such modLioations 

are.2 

(1 ) Para 60 Notes and Instruction. 

(2 ) Para 67 Notes and Instruction . 
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(i) Under Sub-section (2), the death or retirement of a partner upon whose 
personal qualities the profits of the business had mainly depended; 

(ii) the transfer of a business, by an individual or a partnership, to a public 
Company which in the chargeable accounting period, pays directors* 
remuneration for which there is no corresponding allowable deduction 
in the standard period : 

(iii) the transfer of a business by one person to another in such circumstances 
that what has been interest, on borrowed money allowable as a deduction 
in computing profits becomes non-allowable interest payable to the 
person carrying on the business; 

(iv) the converse of the type of case mentioned in (3). 

It is to be observed that, as regards any such modifications contained in an 
order of the Excess Profits Tax Officer on of the refusal of the Excess Profits Tax 
Officer to make such moltficatious the astfossoe has the right of appeal to the Board 
of Referees. 

Section 9 (1) Where any interest, annuity or other annual payment, or 
any royalty or rent, is paid by one company to 
Inter-connected Companies another company, and one of those companies is a 

subsidiary of the other, or both are subsidiaries of 
a third companies shall be computed for the purpose of this Act as if: — 

(a) the interest, annuity, annual payment, royalty or rent were not payable: 

(b) any debt in respect of which any such interest is payable did not 
exist; and 

(c) any asset in respect of which any such royalty or rent is payable were 
the property of the company by paying the royalty or rent. 

Hl-A) where— 

(a) any debt is owing to any company by another company; 

(b) one of those companies is subsidiary of the other, or both are sub- 
sidiaries of a third company; and 

(c) no interest is payable in respect of the debt, but the circumstances in 
which the debt came into existence or is allowed to continue to exist 
are such that the debt represents in substance capital employed in the 
business of the debtor company, the capital of both companies shall 
be computed as if the debt did not exist 

(2) where, 

(a) a company, (hereinafter referred to as ‘the principal company”) is 
resident in British India and is not a subsidiary of any other company 
resident in British India; and 

(b) during the whole or any part of any chargeable accounting period of 
the principal company, another company, whether or not resident or 
carrying on business within British India (hereinafter referred to as 
“the subsidiary company”) is a subsidiary of the principal company; 

the following provisions of this Section shall, subject to the provision 3 of 
Section 5, have effect in relation to that chargeable accounting period. 

(3) If the subsidiary company is a subsidiary of the principal company 
throughout the chargeable accounting period, such capital employed in, and profits 
or losses arising from, the buiness of the subsidiary company as is employed or 
arise in — 

(i) the chargeable accounting period; or 

(I) This Sub-section waa inserted by Section 6 of the Exooas Profits Tax (Amendment) 

Act (42 of 1940). 
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(ii) any year constituting or comprised in the standard period of the 
principal company; 

shall he treated for the purposes of this Act as if it or they were capital 
employed in, or as the case may be, profits or losses arising from, the 
business of the principal company 

(4) If the subsidiary company is a subsidiary of the principal company 
during part only of the chargeable accounting period, the excess or deficiency of 
profits of the subsidiary company for that part of that period shall be treated as 
increasing or, as the case may be, decreasing the excess or deficiency of profits 
of the principle company for the principal company for the whole period and 
shall not be deemed to be an excess or deficiency of profits of the subsidary 
company. 

In this Subjection, the expressions excess’* and u deficiency’* mean, in 
relation to profits, an excess of deficiency in relation to the standard profits 
of the subsidiary company or, as the case may be, the principal company. 

(5) In any case to which Sub-section (3) or Sub-section (4) applies, such 
alteration, if any, of the periods which would otherwise be the chargeable accou* 
nting periods of the subsidiary company shall be made as the Central 8oard of 
Revenue may direct 

(6) For the purpose of this Section, a company shall be deemed to be a 
subsidiary of another company if and so long as not less than nine~tenths of its 
ordinary share capital is owned by that other company whether directly or 
through another company or other companies, or partly directly and partly 
through another company or other companies. 

(7) The amount of ordinary share capital of one company owned by a 
second company through another company or other compaines, or partly directly 
and partly through another company or other companies shall be determined in 
accordance with the provisions of the Third Schedule 

18) In this Section and the Third Schadule references to ownership shall be 
construed as reference to beneficial ownership, and the expression ‘‘ordinary 
share capital ”, in relation to a company, means all the issued share capital 
(by whatever named called) of the company, other than capital the holders 
whereof have a right to a dividend at a fixed rate but have no other right to share 
in profits of the company. 

The principal company shall be entitled to allocate to its subsidiary company 
or companies the respective proportionate shares of the excess profits-tax payable 
by the whole group. 

(10) The excess profits tax payable by virtue of this sections by the prin- 
cipal company in respect of the profits of any subsidiary company shall, for the 
purposes of Section 12, be deemed to have been paid by the subsidiary company 
and not by the principal company. 

1 Previous Law: — No such Provisions existed in the Excess Profits Duty Act 
10 ot 1919, as are contained in Section 9 of the 1940 Act 

The only provision relating to companies was the one in Section JO according 
to which a liquidator of a Company which was being wound up was to give notice 
to the Collector that the Company was chargeable to Excess Profits Duty. 

2. Analogous Law: — Section 17, (United Kingdom) Finance Act (2 of 1939), 
contains the same provisions. In fact the provisions of the Section have been taken 
bodily from the English Act Section above referred to. The first six Sub- sections are 
the^ame as those of Section 17 • l) to 17 (fi), U. K. Finance Act, 1939. In Sub- 
section (7), the definition of the expression, ordinary share capital has been taken 
from para. 13 (d) of the (U. K,) Finance Act 1937. 
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3. Amendments: — Section 9 (1. A) has been adeed to Seotion 9 by the 
Amending Aot 42 of 1940). See notes there under. 

4. Scope of Section 9:— The principle underlying Section 9 was explaind by 
Sir John Simon in introducing the United Kingdom Finanoe Aot (2) of 19.J9 in the 
House of Commons thus “In this excess profits tax it is proposed to treat the group 
of parent and subsidiaries as one unit for purpose of tax. in substance, the group 
is one business unit and tho way in which the profits may be distributed among the 
family is a matter of internal interest and is ot no interest to the Mato so long as it 
gets the whole unit treated as one. It is resonablo to measure any excess profits 
by treating the whole group as one unit The main principle of the Sub-seotion is 
that the profits and losses of the parent Company and its subsidiaries should be 
aggregated for the purpose of excess profits tax. {Section 9 relates to ‘interconnected* 
companies, The word ‘interconnected’ points out to the fact that there should be 
a relation or connection between the companies. This relation or connection is 
created by the fact of one Company holding a very large number of shares of and 
controlling the busmen of the othei or others 

Thus, a Coni pay A may hold 90 nut. of 100 shares in Company B. The two 
companies A and B are interconnect- ' in shares ami as A holds a large number of 
sliaies of B , A is the principal company and B the subsidiary company 

Although the terms, ‘principal Company* and vufv-idian Company’ have been 
used in Section 9, for the sake of convenience, it does not imply that the Section 
is applicable only' to such companies i 6. companies propeily su called. Nor is it 
that the Section is applicable only to companies incoiporatcd m British India 
Division of capital of the Company into shares n, essential render the Section 
applicable. The principal Company must be a resident of British India though the 
subsidiary Company may not lie. 

On the lines indicated above, there may be oa.-es where the principal Company 
is one, holding a major number of shares m and controlling morn than one Company 
that will be ‘subsidiaries’ to A, In such a ease obviously there is a gioup of com- 
panies, consisting of the parent or the principal Company and the subsidiary com- 
pany or companies. 

One of the principles to excess profits tax is a group of such eompani* s, 
wherein the principal Company holds and controls almost cent per rent of the slum 1 
capital of the other Company, i.e., the subsidnny Company, is to be heated as one 
unit. Section 9 Exeesss Piofits Tax Act is ba.-td on tins principle. According to Sub- 
section (6) oi this Section where a Company holds and owns rune-tenths of the shun 
capital of the other Company, directly or through other Company or Companies, tho 
former is the ‘principal’ or ‘parent Company* and the later the ‘subsidiary 
Company. 

The requisite proportion of shares (t c. 9/, 1 0th) of tbe principal Company, 
should be ‘owned* by the parent or the principal Company. By Sub-section (8) 
‘ownership’ means beneficial ownership. 

Where the above stated relationship of principal and subsidiary Company 
exists, the result, under Sub-section (1) of Section 9, is that any rent or royalty paid 
by one Company to another is to be disregraed. 

To be more explicit, the capital of the two companies is computed on the same 
basis, the profits and losses of both the companies are computed by altogether dis- 
regarding the interest, annuity, rent or royalty payable and as if the debt in respect 
of which interest is payable did not exibn, and as if the assets giving rise to royalty 
or rent belonged to the Company paying the royalty or rent. 

The principle thus, is that the bu. incss of the subsidiary Company is dealt with 
as if it was that of the principal Company, as if tbe latter was carrying it on, and 
the same principal is applicable in the case of soveral subsidiary Companies. 

The excess profits and deficiency of the principal and the subsidiary com- 
panies are also liable to adjustment. 
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(5) Sub-section (1):— -Sub-section (1) of Section 9 deals with the computation of 
capital, profits and losses of two Companies that stand in the relation of 'principal* 
to each other; 

So far as the computation of profits is concerned, the effect of Section 9 (1) is 
that interest annuity, royalty, etc . will bo taken as if these wore not paid. 

These will not be deductible in computing the profits of the Company making 
tlio payment ; nor will those be computed as receipts of the Company to which tho 
payment is made. If for example. Company A pays royalties to Company B, both 
A and B being subsidiaries to C> then, for the purposes of computation of 
capital, the patent in respect of which the royality is paid shall be treated as the 
property of A , the Company paying the royalty, and not B, receiving the same. 
Thus, the effect of Section 1) (1), will be on the one hau l to p: event A } s profits from 
being reduced by the amount of royalties and also, on tho other hand, to increase the 
amount of capital employed in A*s business by tho value of the asset represented by 
the patent. Taking conversely, the effect of Section 9 ( l ) will be to prevent B'a 
profits from being increased by the amount of royalties and also to reduce the amount 
o£ the capital employed in B'ft business by disregarding the value of the patent, 
which, though in fact the property of B. is to be treated as the proporty of A. Similar 
results aie to follow in the case of payment of interest or debt, covered by Section (1), 
(a) and (b)]. The following example will illustrate the working of Section 9(1): — 

Suppose company A owns 92 per cent, of the ordinary share oapital of’ company 
B. In consideration of a certain license granted by A to B, a royalty of Its. 500 is 
payable to A by B in 191** 'Then company B leased its promises purchased for Rs. 
20,00 to Company A at a rent ol its. 200 per annum. A has lent Rs. 2,000 to B at 
6% interest. The above amounts of royalty, rent, loan and interest are all duly 
Bhown in both the company’s Account Books. For computation of capital of both 
the_companies employed in the two businesses for Excess Profits Tax purposes, the 
debt ot Kb. 2,000 shall be deemed to be be non-existent 

ihe property purchased by B for Rs. 2,000 shall be deemed to be the property 
of A y and not of B. 

In the case of both companies, the royalty, rent, loan and interest shall be left 
out of account in computing pi ofits. This is the full and true sense of Section 9 (1) 
11 is so under the English law also. In an English Case. James Wddie & Sons Ltd., 
v. The Commi88‘jners Inland Revenue (12 T 112, 117) assessees, coal merchants, 
practically conrollod another coal Company owning £6,220 out of the latter’s capital, 
besides holding certain debentures of it and being entitled to a fixed rate of comis- 
sion on the sale of the Company’s coal Assessees made advances to the Company to 
help them financially The issessoes contended that these weie debts due by the 
Company while the Revenue contended that the advance were investments. 

The advances wore held to be oapital employed in the business and it was held 
that, therefore, there was to decrease m the Company’s capital with in section 41 
(2) Finance Act, 1915 duo to these advances. 

Tho company to which advances were made was subsidiary to the assessee the 
company. The advances were treated as capital of the principal company. 

The word ‘both’ is important, implying the assumpsion that both companies 
(the payer and payee) are within the scope of excess profits tax, the natural inference 
being that ths Sub-section will not apply where any of the parties is not within the 
scope of exces profits tax. In tho absence of clear words, however, to this effect, it 
is rather difficult to suppose that this is to be understood. 

6. Sub-section (l-A). —added by the Excess Profits Tax (Amendment) Act, 1940, 
provides further that in computing capital loans uot carrying interest are to be 
treated a s if they did nob exist provided that the circumstanoe in which the debt 
ciuno into existence or is allowed to continue to exist are such that the d< bl re- 
prt seats in substance capital employed in the business of the debtor Company . if, 
in any case, the Excess Brofits Tax Oiiicar is in doubt whether the latter requirement 
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is fulfilled he should report the facts to the Excess Profits Tax Adviser for instruc- 
tions. Further if, the other requirements being (fulfilled, the Sub-section is not 
applicable because the creditor company is a foreign company not within the defini- 
tion in the substantive portion of Section 2 (8) the matter should be similarly re- 
ported with a view to declaration being made by the Central Board of Revenue under 
that Sub-section. 

It is to be noted that this provision applies where one of the two companies 
is not resident in British India and irrespective of whether the profits and capital 
of the two companies are to be merged under the provisions of Sub-section (2). 

Exam ples; — 

1 .A (principal company) 

I 

B Subsidiary of (A) 

1 

T I 

C (Subsidiary of B & of A) D (Subsidiary of B but not of A). 
Payments of interest, rent etc.— 

by A to B or C 

by B to A , G or D 

by C to A, B or D 

by D to B y or C 

are all disailowable in computing the profits of the paying Company and are to be 
excluded from the profits of the recipient Company. 

This disallowance and exclusion is applicable even if A is a company not 
resident in British India so that, under Sub-section (2), only the profits of B, O and 
D are aggregable. 

2. A is a non-resident company not within the scope of Indian Excess Profits 
Tax and it holds 90 per cent or more of the ordinary share capital of 
B and of C both of which are within the charge 

If B pays patent royalties Rs, 20,000 to A and interest Its 5,000 to C, 
while C pays Rs 1 0. 000 to A then although A is not. assessable and B 
and C are separately assessable, not falling within the terms of Sub-section 
(2), the profits and capital of B and C are to be computed subject to the 
provisions of Sub-section (l), ie Rs. 20,000 and 5,000 arc disailowable 
in computing the profits of B and Rs. 10,000 is disailowable in computing 
the profits of C. If O carried on a business within Rule 1 (2) of the 
First Schedule and were therefore liable to include income from invest- 
ments, Km. 5,000 interest received from B would be excluded in 
computing its profits since the debt is to be treated as if did not exist and 
the interest as it it were not payable. 

Interest should be treated as covering interest on debentures, loans or tem- 
porary advances but not trade interest such as interest on overdue accounts. The 
latter interest should be treated as a trading receipt in the bauds of the recipient 
Company. 

Rule 4 (3) of the First Schedule provides that where under the provisions of 
Section 9 (3) the profits of a subsidiary Or mpany arc included in the profits of the 
principal Company dividends re. *ived by the principal Company from the subsidiary 
are not to be included in the profits of the former l 

7. Sub-section (2): - Under this Sub-section all that is required is that the 
principal Company should be a resident of British India, while the subsidiary 


(1) Para 68 Notes and Instructions. 
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Company need not be; it may or may not be bo. The words, and is not a subsidiary 
of any other Company , etc., clearly indicate that it is immaterial if the ‘principal 
Company’ ‘itself is a subsidiary.’ provided that it is not a subsidiary of the 
Company residing in British India. The word used here is ‘ resident ’ and not 
‘ordinarily resident’. The test of residence of a Company in British India is the 
control of business from British India, and notits incorporation is British India. 
[See also notes under Section 2 (8) ante ] 

Under 1. T. Act a Company is ‘resident’ of a place where it carries on busi- 
ness. 2 A company was incorporated in New Zealand, having its registered office 
there, but having two Boards of Directors, one in London and the other in New 
Zealand The London Board exclusively controlled the Finances, the administration, 
major policy of the business, while accounts were also kept and dividends also were 
declared in London. The Company was held to be residing in London. 3 The ratio 
decidendi of all the English ca-es on the point, thus, is that (1) Central management 
and control determines the residence of a Company and (2) that a Company may have 
more than one residence if the control is divided. The question of the residence 
of a Company like that of the residence of a person is one of fact. 


4Example : — 

A is a Company not resident in British India and n d within the charge to 
Indian Excess Profits tax. 

B is a ( lompany resident in British India and is a direct subsidiary of A. 

C , a Company not resident in British India and only assessable to Indian 
income-tax under Sectiou 4 (1) (c) of the Indian Income-tax Act, 1922, is a direct 
subsidiary of B and indirectly subsidiary of A. 

As B is resident in British India and is not the subsidiary of any resident 
Company, B with its subsidiary C forms a group to which the provisions of Sub-seo- 
tion (3) and (4) apply. 

8 Sub-section 3 and 4 : — Sub-section (3) deals with oises in which the rela- 
tionship of principal and subsidiary existed during the whole of the chargeable ac- 
counting period of the principal company, while Sub-section (4) deals with cases in 
which that relationship exists during a part only of such period. 

A subsidiary Company may be so ( i . e subsidary) throughout the entire charge- 
able accounting period or for a part of it only In the former case, as already stated 
above, the business of the subsidiary Comoany is treated as that of the principal 
Company ; if however, the relationship existed for a part of the period only, the 
excess profits of the subsidiary Company are regarded as increasing the excess profits 
of the principal Company. If the subsidiary Company has excess profits but 
the principal Company has a deficiency, the excess of the subsidiary Company 
would diminish the principal Company’s deficiency. If the principal Company had 
excess but the subsidiary Company a deficiency, the principal Company’s excess is 
reduced accordingly. If, however, both the companies had deficiency, the total 
deficiency would go to the principal Company. 

In the computation of capital employed in the business, the assets and liabi- 
lities of the subsidiary Company are to be treated as those of the principal Company. 
The assets are to be valued as if they were acquired by the principal Company, of 
course, for the same price at which the subsidiary Company acquired the assets. 
Where the profits of the principal Company are to be computed with reference to 
standard period, the profits and capital of the subsidiary Company shall be added to 
the profits and capital of the principal Company, irrespective of the fact whether the 
subsidiary Company was or was not subsidary of principal Company during that 

(2) Deboers Ltd, v. Howe 5 T. C. 198. 

(3) Newzealand Shipping Co., v. Thew 8 T. C. 208. 

(4) Para 69 Notes and Instructions. 
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period. Tf the subsidiary Company was not existing at the time when the profits of 
the principal Company fell to be determined with reference to the standard profits, 
the entire amount ot capital employed in the business of the subsidiary Company in 
the chargeable accounting period will go to swell the amount of capital of the prin- 
cipal Company in the chargeable accounting period and the standard profits of the 
principal Company shall be adjusted accordingly. 

Sub-section (4) would cover cases where the principal Company acquires the 
share-capital of the subsidiary at a date different from the one at which one of the 
chargeable accounting periods of the principal Company commences. In Mich a case, 
as already above, the standard profits of the subsidiary Company have to be deter- 
mined. *And, the result of such a computation, whether an excess or deficiency, 
would go to the principal Company's account for that period. The subsidiaay Com- 
pany's excess of profits or deficiency, whichever may be the case, shall lx its separate 
entity and shall merge into the principal Company’s accounts, whether it is an excess 
or deficiency 

lExample 

Profits of prinripal company A for “pr< vious year” 

10 3fi 

„ IWi 

i<>37 

„ m* 

Profits of subsidiary company B for "previous year” 

1935 
1935 
1037 

„ 1938 

Totals . 1935 

1930 

1037 

1038 

Under Section 9 (3) A B could choose standard 

profits . . . . • l' 8 . 1 ,-0,000 (y»*ar 1930) 

But under Section 9 (i) A could choose 

standard profits .. .. Rs 1,00,000 (year 1035) 


Rs 

i ,00,000 

S5,000 
00, 000 
00, ooo 


15,000 

35.000 

20.000 
55,000 

.. 1,15,000 
. . 1 , 20,000 
. . 80.000 
. . 1,15,000 


and B could choose standard profits . . Us. 90,000 (two years 1930 and 

1938). 


If B were a subsidiary company of A during a part only of a chargeable 
accounting period tlx* excess or deficiency of A and of B would be computed by 
reference to the standard profits separately chosen by them for that penod 

In any such case care must be tr.ken to see that the subsidiary Company is 
separately assessed in respect ol any direct liability for the part chargeable accounting 
period before it becomes or after it erases to bo a ^ubsidiaiv of the principal Uo n- 
pany. (See Notes under Sub-section 5 post re : alteration of tlio normal chargeable 
accounting period of a subsidiar} Company) 


9. Sub-section (5) Alteration of the Normal chargeable accounting period 
subsidiary Company:- The provisions of Sub- section (5) aie the nccessury conse- 
quence of those of Sub-sections (3) and (4). An adust vnont of the chargeable 
accounting periods of the principal u d subsidiary companies would be necessary 
if either Sub-section (3) o Sub-section (4) was applicable. Where the relationship 
of 'principal' and ‘subsidiary’ covers tlx* entire chargeable accounting period, an 
adjustment of the chargeable accr. jnting period of the two Companies may be 
necessary for the sake of convenience, so that the chargeable accounting periods of 
the one may correspond to those of the other. In a case where Sub-section (4) 


(1) Para 71 Notes and Instructions. 



89 


SECTION 8 (5 to 9) 

applie 8 a line may be drawn in the chargeable acsounting period of the principal 
Company, at the point of time at which the relation of subsidiary and principal 
commenced. 

The adjustment has been left in the hand** of the Central Board of Revenue. 
Para, 72 of Notes and Instructions says that “In” general these powers should be 
exercised by the Excess Profit** Tax Officer with reference to the C. B. R. but any 
case of difficulty or dispute should be referred to the E. P, Advisors. This provision 
is at variance with the one contained in Section 5 the Act. Apparently therefore 
the provision of the Act would prevail unless and until cases arise in which judicial 
decision to the contary may be deemed expedient. In the United Kingdom, under 
Section 17 (5‘, Finance Act (2) of 1939 the commissioners are entrusted with this. 

10. Subjection (6) Definition of subsidiaryi—This Sub-section defines and 
explains the t *rm ‘‘subsidiary < Ymipany’. Where nine-tenths of the ordinary share 
capital of a Company is held by am ther Company, whether directly or thiough the 
oth**r Company or companies or party dirt ctly and partly through another or others, 
the holding Company is the principal Company (or parent Company) and the other 
Company the subsidiary Company. The term ‘ordinary share capital’ is defined in 
Sub-section (8) post. The succeeding Sub-sect ion (7) lays down how the ‘ordinary 
share capital,’ held as stated in this Sub-section, shall be determined. 

11. Subjection (7): -Sub-section (7) lays down that the method of deter- 
mining the amount of ordinary share capital of one Company owned or held by 
another is the one indicated in Schedule III. For this soo notes under Schedule 111 
post and the illustrations given therein. 

12. Subjection (8): — This Sub-section defines ‘ownership and ‘ordinary share 
capital,’ the two terms us d in Sub-section (6) ante. ‘Ownership’ means beneficial 
ownership’ A trustee iR a beneficial owner; so is a guardian of a minor. Hence 
holding of 9/1 Oth of a share capital of a Company by a trussee or a guardian, for the 
benefit of their cesti quit trust (or beneficiaries) would mean ‘owning’ the share capital. 
‘Ordinary share capital’ is defined as *«dl issued share capital of the Company (by 
whatever name called). Capital, th«* holders whereof are entitled to a fixed rate of 
dividend but who are not to participate in profits of the Company is excluded from 
the definition of .he term ‘ordinary share capital*. 

In the United Kingdom law [Finance Act (2) of 1939] the words ‘body corpo* 
rate’ appear in the corresponding Section 17 (6) instead of Company. The definition 
of ‘ordinary shaie capital,’ as given in Sub-section (8), is more appropriate to the 
term Company than to ‘body corporate,’ which is a more general term then ‘Company* 

“As an example of the effect of the rules of the third schedule if company X 
owns 9,7 per cent of the ordinary share capital of the company Y which in turn holds 
9 per cent, of that of company Z, then Z is deemed to be a subsidiary of X for that 
company owns 97/100 of i.e. 90 1 /4 per cent, of the ordinary share captal of Z and 
that is not less than 90 percent of it.s ordinary sharo capital. 

Further, if A owns 90 \,a rcont of the ordinary share capital of B, and A and B, 
each owns 00 per cent, of the ordinary share capital of B, then A is to be treated as 
owning directly ,70 per cent, and indirectly 90/100 of 50, i.e. 45 percent , a total of 
95 per cent., of the ordinary share capital of C, so that C as well as B is to be 
deemed to be a subsidiary of A.” (Para 73 Notes and Instructions), 

13. Subjection (9): — This Sub* section was added by the Legislative 
assembly. The underlying intention wrs described thus: — 

“The intention underlying this clause is that the profits for the purposes of 
the Excess Profits Tax Bill, of all th » Companies, principal as well as subsidiary, ba 
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consolidated and the profits collected on the total amount arising as profits from all 
this group of compainioB. This is only a technical point aud empowering the princi- 
pal Company, if the money is paid by the principal Company, te get their share of 
Excess Profits Tax paid by the principal Company from tne subsidiary Company. 

U2. Allowance in case of principal and snbsidiary Companies: —Section 
9(10) requires, the Excess Profits Tax payable by the principal Company of a 
group of inter-connected Companies to be deducted under Section 12 from the profits 
of a subsidiary Company for the purposes of income-tax assessment so far as such 
excess profits tax is payable in respect of the profits of the subsidiary Company. 


Example:— 


Excess 

E. P. T. 

1st C. A. P. 


Profits 

payable 




Rs. 

Principal Company 

• . 

50,000 

25,000 

Subsidiary Company 

•• 

20,000 

10,000 


Total 

30,000 

15,000 

2nd C. A. P 


Rs. 

Rs. 


Principal company . . . . , . plus 40,000 plus 20,000 

Subsidiary company . . . . , .plus 30,000 plus 1 ">,000 


70,000 35,000 

It is clear that none of the Rs. 15,000 excess profits tax payable for the first 
chargeable accounting period is in respect of the profits of the subsidiary and, under 
Section 12, therefore, that sum is deductible in computing the profits of the principal 
Company. 

As regards the second chargeable accounting period the excess profits tax pay- 
able for the two periods jointly should be considered and the deduction under Sec- 
tion 12 should be made as follows : — 

Rs. Rs. 

Principal company . . . . 25,000 plus 20,000-15,000-30,000 

Subsidiary company . . . . — 10,000 plus 15,000— 5,000 


Total .. .. 35.000 

Example— 

Company X own 90 percent of the ordinary share capital of Company Y, 
Company X has granted a manufacturing licence to company Y, in respect of which 
a royalty is payable by company Y to company X amounting in the year 1940, to 
Rs 10,000/- Compapy Y owns certain premises which cost Rs. 50,000/- and which 
it has leased to Company X at a rent of IU 30 >0/- per annum Company X has lent 
a sum of Rs. 50,000 to company Y at 5 percent interest. The following entries appear 
in the books of the companies in the year 1940. 

Company X’s books : 

Company Y Loan Account 
Dr. Cr. 

Jan. 1, —To cash in reroeefc of Dec. 31,— By cash one Year's 

1940 advance made on this 50,000 1940 interest to date 25,00 

date 


(l) Para 97 Notes aad Instructions. 
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Company Y Royally Account 

Dec. 31, —By cash royalties 
1940 for year to Deo. 31 10,000 

Company Y Rent Account 
Dec. 30 1940— Cash year’s rent 3,000 

Company Y’s Books 

Company A Loan Account 

Deo. 31 1940— To cash one years Jan. 1,— By cash in reBpect 

interest to date 1,500 1940 of advance 50,000 


Company X Royalty Account 

Dec. 31 1940— To cash royalties for 

year to Dec. 31 10,000 

Company X Rent Account 

Dec. 31— By Cash year’s 
1940 rent account 3,000 

Freehold Property Account 

1940 Jan. 1 — To balanoe forward, cost 

of purchase 50,000 

For E. P. T. purposes the following adjustments must be made:— 

1 . In the case of both companies, the loan interest, rent and royalty must be 
left out of account in the computation of profits. 

2. In the case of both companies, the amount of the capital employed in the 
trade or business must be computed on the footing that: 

1. the loan of Rs. 50,000 is non-existent 

2, the property purchased for Rs. 50,000 and owned by Company Y 
is the property of Company X and not of company Y 


i [Section 10. (1) “In computing profits for the purposes of this Act, no 

Artificial transaction. deduct ? on ^ 

4 operation of any nature if and so tar as it appears tnat 

the transaction or operation has artificially reduced or would artificially reduce 

the profits. 


(2) If the Excess Profits Tax Officer is satisfied that any person has entered 
into or carried out any transaction or operation by which the profits have been 
or would be artificially reduced, he may, with the previous approval of the Inspect* 
ing Assistant Commissioner, direct that such person shall pay, in addition to any 
excess profits tax for which he is or, but for such transaction or operation, 
would be liable, a penalty not exceeding the tax evaded or sought to be evaded*’ 

1 Previous Law:— Section 17 of the Excess Profits Duty Act 10 of 1919, 
contained almost the same provisions as are contained in this Section. The proviso 
of Sub-section (2) of Section 17 relating to criminal offence no longer exist in Sec- 
tion 10, though Sub-section (3) of Section 10 has provided for penalty. 


(1) Tbis Section was substituted for the old Section 10 by Section 5 of the E. P. T. (Second 
Amendment) Act 1941 (xiv of 1941). 
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It may be that the caso may be straind to be covered by the provisions of Sec- 
tion 25 post , in order to bring it Within the pale of a criminal offence. The replace- 

ment by a penal provision of the criminal liability, however, dislocates any such idea, 
for two punishments on some facts, are contrary to the elementary principles of law 
and justice. 

2. Analogous Law : — (a) United Kingdom law Schedule 7, Part I, Rule 9, 
Finance Act 2 of 1939, also para. 10, Schedule Fouith, Finance Act, 1937. 

(b) Indian law * — The Indian income-tax Act also contains analogous provi- 
sions in Chapter V-13 (Sections 44-D, 44- E and 44- F ) 1 

Under the present United Kingdom Law on the subject, there is no provision 
for criminal prosecution, such as existed under the former United Kingdom Law and 
the Indian Excess Profits Duty Law [Section 17 (l) Excess Piofits Duty Act, 1919). 

All that is possible for the Assessing Authority now is to ignore the artificial 
transaction. The present law on the point, howevei, does contain a provision as to 
penalty [Section 1 > (2)J. 

Amendments Originally, Section 10 had thi e«* Sub-section, with an expla- 
nation attached to Section 10 (1). 

The present Section 10 has been substituted by Section 5. Excess Profits Tax 
(Second Amendment) Act XXIV of 19 1 (dated 26th November 1941). Sub-section 2 
is the old Sub- section 3 modified and contains provisions as to penalty. 

The explanations to old Section 10 (1) and Section 10 (2) have been dropped. 

3- Scope and Section 10 .‘—Section 10 contains a very simple and rudimentary 
principle of law, of almost universal application, that artificial or fictitious transac- 
tions are not to be recognised, it is not unnatural to suppose that fictitious transac- 
tions having the effect of reducing profits will bo resorted to Section 10 contains 
provisions in order to counteract these transactions 

Sub-section (1) is in terms mandatory perse , as the words, ‘-'no deduction 
shall be made” indicate. It means that such transactions shall on no account be 
countenanced. 

Any contravention of the above is by Sub-section (2), met with a penalty, 
which may be ecjual to the Excess Profits Tax. 

As already stated above, the provisions for a criminal prosecution no longer exist. 
Apparently, they have been replaced by the provision as to ponalty contained in 
this Sub-section. 

4. Sub-section 1 It is not only fictitious or benami transactions but even 
fictitious or artificial operations that the Section embraces. The term ‘operation’ is 
very wide. Presenting the accounts of a business in a misleading form is one of these 
operations specifically indicated (1). In fact, these operations may take more forms 
than one. In an English case, Nevile Reid db Company Ltd. v. The Commissioners 
Inland Revenue (12 T. C. 515, 572) th°re was the question of the date of sale, whether 
it was before or after the 22nd April, 1918. The assessee contended that the date of 
agreement to sell may be taken to bo the date of sale. If that contention was 
accepted, which was not done, profts would have been avoided 

In order to attract i he provisions of Section 10, the transaction in question 
should (1) be artificial or fictitious and (2) be entered into with intent to reduce excess 
profits tax. 8uch an intention should be evident ; else the Section shall not apply 
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for it is possible to have transactions which result, bona fide , in reduction, of excess 
profits tax e g , reconstruction of capital and increase in assets. (Ayrshire Pullman 
Motor Services and D. M. Rich v. C.I.R. H T. C. 754). So long as there is an 
intention, such as indicated above present, even an attempt to evade or reduce excess 
profits tax may attract the provision to Section 10. 

The recent amendment to Section 10, as already noted above, has brought it 
into line with the English law on the point (as contained in Schedule seventh, Rule 9, 
Finance Act, 1930) tlio words, “the transaction or operation has artificially reduced 
or could artificially reduco the profits”, used in the English law have now been 
introduced in the Indian Law also. 

There has boon a conflict of decisions as to the interpretation of the words 
“has artificially reduced” and would artificially reduce” the profits. Possibly what 
is meant to be conveyed is that the deduction is to be disallowed, where, if it were 
not disallowed, tho result would be that the transaction or operation would artificially 
reduce the profits etc. But in such a case, there is it has been pointed out, a false 
anti thesis between the two expressions as above given, because the first expression 
relates to profits as given in the trader’s account and the second relates not to those 
profits but to tho profits as corrected by the disallowance. Stein and Marks English 
Excess Prelits Tax 1940), 

One instance of such cases has been with reference to payment of remuneration 
for work dono. This was held to be an “artificial transaction” in the English case 
The Scottish Adheris Co. \\ C . I. R. I A. T. C. 42. 

• 

in Maxse's cases , however, (12 T. C. 41 at p (>2). where an editor and publisher 
of a magazine carried on the profession of a journalist and also the commercial 
business of publication, it was pointed out (per Scutton , L. J .) that this (i. e. the pro- 
vision relating to artificial transactions) would not cover the fixing of a reasonable 
remuneration for work done”. A similar view was also taken in Johnson Bros . & 
Co. v. O. I. R . 12 r J\ C. 117. 


At the same time an arrangement for which it was observed there may be 
comprehend b o business reasons and the book entries relating to which were held to 
have been made “honestly and above-board” was held to be ‘artificial’ (C. J. R . v. 
Young 12 T. C. 827). Para. 99 Notes and instructions is also to the same effect. 

Has artificially reduced and would artificially*— There has boon a conflict 
of decisions as to tic* interpretation of the words “has artificially reduct'd” and 
“would artificially reduce” the profits” Possibly what is meant to be conveyed 
is that the reduction to be disallowed, \v lure, if it were not disallowed the result 
would be that the t ransoction or operation would artificially reduce the profits etc. 
But in such a ease, there, is, it has Iwn pointed out, a false anti thesis between 
tht two expressions as above giv *n, becase th * (i.sf expression relates to profits 
as given in the trader’s account and th«* second relates not to those profits but to 
tlm profits as cornel od by the disallowance*-. Stein and Marks English Execss 
Profits . Tax 1940) 

Subjection (2* : — f J’his Sub-section has also been amended and re-cast by the 
Amending Act XXIV of 1941. 

According to its provisions , tho entire profits to tho full extent of the entire 
operation or transaction would not be affected. That is why “a penalty not exceed- 
ing the tax evaded or sought to be evaded” may be levied, with tho approval of the 
Inspecting Assistant Commissioner 
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Adjustments to be made even in respect of bonafide transaction:—! t is not 

necessary that the adjustments .should hr made in respect of artificial or fictitious 
transaitim or operations. Even in case* of bona-fide commercial transactions the 
main object of which is to avoid liability to tax adjustments may be made to the 
extent of such transactions evaded or sought to be evaded by the Excess Protits Tax 
Officer. Such cases of bona-fide tiansactions are covered by S. 10-A of the Act. 


Re careful to note that in these bon a dido transactions, the main purpose 1 must 
he reduction or avoidance' of tax. 

1 [Section 10-A (1) Where the Excess Profits Tax Officer is of opinion that the 
main purpose, for which any transaction or transactions was or were effected 

* r / i a | i # # „ i • r -I r* n r . 


Transactions designed 
to avoid or reduce habi - 


(whether before or after the passing of the Excess Profits 
Tax (Second Amendment) Act, 1941)] was the avoidance 
, r . . or reduction of liability to excess profits tax, he may, 

lity to excess prof s ao w j t j, t jj e previous approval of the Inspecting Assistant 

Commissioner, make such adjustments as respects liability to excess profits tax 
as he considers appropriate so as to counteract the avoidence or reduction of 
liability to excess profits tax which would otherwise be effected by the transact 
tion or transactions . 

(2) Without prejudice to the generality or the powers conferred by Sub- 
section (1), the power conferred thereby extend, 

(a) to the charging with excess profits tax of persons who but for the 
adjustments would not be cnargeable to the same extent ; 


(b) to the charging of a greater amount of tax than would be chargeable 
but for the adjustments. 

(3) Any person aggrieved by a decision of the Excess Profits Tax Officer 
under this Section may appeal in the prescribed time and manner to the Appel- 
late Tribunal 

Section 10-A has been added by Section (\ Excess Piofils Tax (Second Amend- 
ment) Act XX IV of 1911 While the main object of the bill introducing the Second 
Amendment of 1911 was different, ‘opportunity was taken, at the same time, to 
strengthen the provisions dealing with devices for avoiding or rodu ing liability to 

Excess Profits Tax to provide relief for etc . .(Statement of objects and 

Reasons). 

The provision of Section 10-A distinctly fall within the last mentioned 
words. 

It was further pointed out (Notes or clauses Cl <5, introducing Hection 10-A) 
that '-Section 10 of the Act deals with tictious or artificial transactions entered into 
for the purposes of reducing excess profits chargeable to tax, but it docs not provide 
for cases where tax is avoided by transactions which are neither fictitious nor artifi- 
cial. The present clause remedies this defect and covers any transaction which has 
for its purposes the avoidance of excess profits tax. 

Splitting up of a firm into several firms— The word “transaction* 1 has a very 
wide meaning- It can be applied to a iy particular art done m the carrying of a 
business. 


(1) This Section was newly inserted by Section 6 of E. P. T. [Second Amendment (Act xxiv 
of 1941) ]. 
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(b) S. 10-A (Excess Profits Tax ActJ—Firm with four partners —Formation of 
two new firms. Two partners of firm being the partners of one of the new firm and 
two of the other. The formation of two firms created for evasion of excess profits 
tax covered by S. 10-A. 

Splitting up of a firms into firms is a transaction within the meaning of S. 10-A 
0. S. Eamu8wamier and Sons v. C. I. T Madras. 

The fact of the case are • The assessee in this case is the firm of G. S. Rama 
Swamier and Sons. The partners are four brothers Until 1929 they constituted a 
Joint Hindu family, but in that year a separation took place. It is not necessary 
to set out the course of events between 1929 and 1930 because this case turns on 
what happened after the 13th January 1930 when the brothers formed the firm of 
G. S. Ramaswamier and Sons. The business of tine firm was 'manufacture of dhupat - 
tas at Madura and dhavanies at Paramakudi. The goods manufactured were sold by 
branches of the firm at Bombay, Nagpur and Poona. On the 13th April 1940 two 
new firms were started, one under the style of G. R Narasimha Ayyar and Company 
and the other under the style of G. R. Ramachari and Company. Two of the 
brothers were the partners in G. R. Narasimha Ayyar and Company and the other 
two were the partners in G.R. Ramachari and Company. The new firms commenced 
the manufacture of the same goods which were sold during tho year of account 
(14th January 1940 to 1 2th January 1941) by tho branches of G. S. Ramaswamier 
and Sons at Bombay, Nagpur and Poona. The Excess Profits Tax Officer regarded 
the formation of two new firms as a transaction within tho meaning of faction 10-A 
and accordingly asasess^ed G. S. Ramaswamier and Sons to the Excess Profits Tax 
on the basis that it had made all the profits for this period. The assessee appealed 
to the locome-tax Appellate Tribunal which agreed that the formation of the two 
new firms was a transaction within the meaning of the section and consequently 
confirmed tho assessment. 

Whether before of after the passing etc:— The provisions of this newly added 
Section 10 have been given retrospective effect. 

Main purpose:— Intention such as is necessray for an artificial transaction under 
Section 10 is ak^ essential under this Section. 

On finding of the main purpose of a transaction or operation being avoidance 
or reduction of liability to excess profits tax, appropriate adjustments with regard 
to such liability to excess profits tax may be made by the Excess Profits Tax Officer 
with a viaw to counteract the avoidance or reduction of liabilirv to tax being affected 
by these types of transactions. 

The words main purpose* require much at tent ion to be paid to. A transac- 
tion may have been effected for more than one purpose, and a question of fact may 
be raised as to which of the purpose was the mam purpose. A careful consideration 
is required for transactions of this nature. Regard in respect of the nature of the 
transaction, circumstances surrounding it and the intention will have to be had. 

Aproval of Inspecting Assistant Commissioner: — This is necessary as in the 

case of levy of penalty under Section 10 (2). 

Adjustment:— Adjustment is to bo made in two ways, (1) charging of persons 
and (2) of amounts that would have escaped but for the adjustment. Section 10-A 

(2)] * 

What acquisitions to avoid tax are Prohibited : — All acquisitions of property 
or interest in corporation or property with the object of having reduction through 
artifice of the income or excess profits tax liability are unjust and prohibited and 
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no deduction which would otherwise nave been made would be allowed. All pro- 
visions prohibiting such acquisions are not confined to cases or transactions of 
“artifice”. They covered any acquisitions of an interest in or control of a corpo- 
ration or property if ono of the principal purpose of the aquisition was to avoid 
tax by securing the benefit of a deduction, credit or other allowance. The following 
illustration will bo of great assistance in having an understanding of the topic 
under-review. 

1. Corporation B had for each of the years 1941 and 1942 an excess profits 
credit (being an amount which together with minimum specific exemption Its. 36,000 
in case of excess profits tax may he earned by the corporation free from excess 
profits tax) of Rs. 5(H) ,000 Its excess net income for each year was only Rs. 36,000. 
It therefore had no uso for Rs. 4,64,000 of its credit during the years 1941 and 
1942. The unused credit may be carried forward against the oxccrs profits net 
income of 1943. Because of this a prospective purchaser with profitable war con- 
tracts which can be assigned to corporation B is willing to purchase IVs stock for 
more than its true value in the hope that the anticipated profits to the extent 
of Rs. 4,64 000 will escape excess profits tax. 

2. Corporation C in 1942 had a largo excess profits credit and plenty of cash 
but small current earnings Tt purchased all of the stock of corporation X which 
because of the war making largo earnings but had low excess profits credit. 
Thereafter corporation Hand X filed a consolidated return for 1942 in which the 
large excess profits credit of corporation C absorbed the earnings of tho purchased 
subsidiary, making tho earnings of a subsidiary subject only to income and not 
to excess profits tax. 

3. Corporation 1) started out with an original capital of Rs. 2,000,000. By 
the beginning of 1941, it bad sustained operating deficits aggregating Rs. 1,900,000 

so that its remaining capital was only Rs 100,000. Vet its excess profits credit for 
1941 will be measured not by its then capital but by its original capital ofRs. 2,000,000 
It wilt therefore enjoy credit of Rs. 1,60,000. If income producing assets are 
transferred to the corporation, the resulting income to the extent of Rs 160,000 
will be free from excess profits tax. 

4. Corporation IS owns a manufacturing plant which has an adjusted basis 
of Rs. 590,000 but which is worth only Rs. 100,000. Tim operations of E have 
not been profitable so that it* the plant w re sold at a loss of Rs. 400 000 the 
loss would not produce any tax benefit. Corporation Y which is owned by tho same 
interests (hat control E, is earning substantial profits Y acquires the plant from E 
in a tax-free exchange, and after operating it for a year or so, sells it for 
Rs 100,000 Since Y’s basis for the plant is Rs 500,000. (Less depreciation since 
acquisition bv E), there is a loss of approxim itely Rs. 400,090 to Y on the sale 
which Y seeks to off-set against its operating profits Thus in a monger, motivated, 
at least in part by business, distinguished from tax saving consideration. Gregory 
v. Helverinq 203 U. S. 465 J D. and A. B. Spreckles, Co 11 B. T A. S70 (1940), 
distinguishing Bishop trust Co. Ltd. 30 B T. A. 117.3 (1937). 

6. In case of a firm of four partners, two firms being started by the aforesaid 
four partners, two of them being partners in ono firm and the other two in the 
other firm, the starting of these two firms aro created for the purpose of avoiding 
taxation. Q, S . Ramaswamier and Sons v C J.T. (1945) 5 L T. U. 16 • 1945 I. T. 
R. 24. 

Thus the ameliorative provisions ( i . p m deficiency, morger o* ono firm into 
another for amalgamation, etc) are the very provisions which the would-be avoiders 
sought to turn to their undeserved advantage. 
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The separate entity of a corporation organised and existing for any business 
purpose even if tax reduction results but if the corporation is a sham, its only 
purpose being to escape taxation, the Income-tax Authorities may, if they wish 
to, disregard it and impose taxes as if it did not exist. The choice to regard or 
disregard in such a ease is with the Income-tax and Rxcess Profits Tax Authorities 
alone. The taxpayer has no choice. The choice of taxation authorities would not 
bo arbitrary but would be based on reasonable grounds^ 

The Revenue authorities will have difficulty in applying the test of principal 
pui pose* and they will probably have to rely chiefly on circumstantial evidence. Thus 
if a steamship company (with high earnings and low credits) were to purchase a 
defunct spinning company (with high credit) and merge in to the latter, the steamship 
line there after being op n rated under the name and under the merged corporate 
structure of the spinning corporation, the transaction, on its lace, is so far outside 
the normal pursuit of business that to state it is to condemn it. On the otherhand, 
if the purchasing corporation were in the carpet business and acquired a non* 
defunct corpotaiion which processed the wool used in manufacturing carpets, and 
after merger, the profits of the carpet business were offest against the excess profits 
eredit of the wool business, the solution would be far from simple. There would 
he many illustrations like this in which it will be difficult to draw the line. 


Acquisition of control of a corporation ’♦ It control of a corporation is ac- 
quired with the main object of aoviding taxation, th > transaction comes within 
the compass of Ss. 10 and 10-A of Indian Excess Profits Tax Law and the attempt 
should fall. An acquisition of controlling stock of a corporation is equally an acquisi- 
tion of property. If corporation X controlls corporation Y and Z, and Y owns W, 
a shift, after the specified date, of W from Y and Z, even though it is a transfer 
within the controlled group would be an acquisition or control by Z. As indicated 
in the toxt, it would not be an acquisition of control by parent. A transfer of the 
property as distinguished from stock, of W and Z, e g . by merger, would be outBide 
the scope of the sections. 

The main question that whether the organisation of a new corporation cons- 
titutes an acquisition of control. Assume, for example, that corporation Z subdivide 
itself into t n smaller corporations, the only purpose of the sub-division being to 
obtain the benefit of Pxs 36,000 exemption from excess profits tax, rather than a 
single exemption, literally there is an acquisition of control of the new com- 
paines by the original corporation (or by its stock- holders) for the purpose of obtain- 
ing an allowance (Rs. 36,000 specific excess profits tax exemption) which the acquir- 
ing persen or persons would not otherwise enjoy. Hence the transation is within 
Section 10-A. 

If control P, in a tax-free exchange, acquires all the property of corporation O, 
and O just prior to the exchange was not controlled by P or its stock-holders, the 
transaction would fall withiu the scope of Section 10 of Excess Profit Tax Act. 


Section 10-A (3): - An order under this Section has been made appealable to 
Appellate Tribunal. This is apparently an enongh eye-wash. 

Section 11 (1) The Central Government may by notification . in the official 
Gazette make provision for the granting of relief in 
cases where both excess profits tax under this Act and 
excess profits tax under any law in force in the United 
Kingdom, in any Indian State, or in any other part 
of His Majesty’s Dominions have been paid upon the profits of any business if it 
appears to the Central Government that the laws of the United Kingdom or of 
that Indian State or of that other part of His Majesty’s Dominions provide for 
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corresponding relief in respect of excess profit tax charged on profits both in the 
United Kingdom or in that state or in that part and in British tndia. 

Provided that where under Section 19 of the finance, (No, 2) Act, 1939, 
national defence contribution has been paid in the United Kingdom in lieu of 
excess profits tax, that portion of the national defence contribution so paid which 
is equal to the excess profits tax which would otherwise have been payable shall, 
for the purposes of this subjection, be deemed to be excesss profits tax paid in the 
United Kingdom. 

(2) If any person, who has paid excess profits tax under this Act, for any 
chargeable accounting period in respect of profits arising outside India in a coun- 
try the laws of which do not provide for any relief in respect of excess profits tax 
charged in British India, proves that he has paid excess profits tax under the laws 
of this said country in respect of the same profits, he shall be entitled to the de- 
duction from the excess profits tax payable in British India of a sum equal 
to one half thereof or to one-half of the excess profits tax payable in the said 
country, whichever is the less, 

1. Previous Law: — No provision for relief in respect of double excess profits 
taxation existed in the Excess Profits Tax Act, 1919. 

2. Analogous Law: — (English Law : — Schedule ; Part 1 B. 8 and 12 contains 
provisions similar to those, relating to double taxation relief. (2) Indian Law Sec* 
tion 49 Income Tax Aot 1922. 

3 Scope of Section 11: — Section 11 provides for relief to be granted in cases 
where excess profits tax has been levied on t he profits of any business both in British 
India, and in the United Kingdom. It includes an Indian State or any other part 
of His Majesty’s Dominions. The provision is based on the rudimentary principle 
of Income-tax Law that double taxation is to be avoided. Section 14 and 2nd pro- 
vision to Section 5f> of the Indian Income-tax Act, J922 (amended 1929) are based 
on the same principle Provisions for relied in cases mentioned in the Section are to 
be based on a notification by the Central Government to bo published in the Official 
Gazette. The grant of relief under the Section is to be 'reciprocal,’ that is to say, 
relief for double taxation under this Section will be given only on the condition that 
a similar corresponding relief is allowed by the laws of the United Kingdom, the 
Indian State of the Dominion concerned. Reciprocal arrangement for relief thus 
and a condition precedent for relief is provided for in this Section. 

With regard to the relief in respect of United Kingdom Income-tax, it has been 
observed : — “The position of those persons who are called upon to pay tax in two 
or more different countries on the same source of income is one that gives a rise to 
much injustice, but by no means easy to alleviate”. 

When profits are taxed both in a foreign country and in the United Kingdom 
the only relief given in respect of the United Kingdom tax is that which permits 
the amount of tax suffered in the other country to be deducted from the amount on 
which the United Kingdom assessment is computed 

It may be a point worthy of note in this connection that income-tax relief 
under Section 49 Income-tax Act, 1922 proceeds and is based upon a comparison of 
the rate of tax in India with the rate of tax in the United Kingdom and not on the 
comparative amount of tax paid in either country. 

That is to say, what is compared is the nde of the Indian Tax paid by the 
claimant for the Indian year of assessment corresponding to the United Kingdom 
year of assessment in respect of the part of the claimant’s income liable to United 
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Kingdom tax and not the particular amount of such part of his income liable to 
United Kingdom income tax as is charged to Indian Income-tax”. 

In an English case, Rolls Royce v. Short A it was held that having regard to 
the different modes of assessment in India and in England, the profits chargeable 
in the two countries would seldom be identical and that as a consequence one should 
look to the source than to the exact amount, 

Under the analogous English Law (Schedule 7 part I, para. 12) the position 
is the same. (See Part III.) 

There is abundant cast -law in particular in the United Kingdom, on the 
principal of double taxation to be avoided. 

It is against the principle of the scheme taxation that there should be double 
taxation.2 Double taxation has not been regard d as either the purpose or the 
right effect of taxing Acts and it is contrary to the provision of the Income-tax Act. 4 
The Income-tax Act nowhere authorize the Crown to take Income-tax twice over in 
respect of the same source or for the same period of time.5 You connot so interpret 
a taxing Act as to tax the subject twice over to the same tax. 6 

The difficulty, however, of finding support for the Rule against double taxation 
has been felt in the United Kingdom.? 

The whole and the main principle of the provisions in Section II is that there 
is to be no double taxation in tho matter of excess profits tax as in the case of 
inc >me-tax. And. naturally, the same principle as are applicable in the matter of 
Income tax Act (under Section 49) should apply in the case of excess profits tax also. 

Ab has been pointed out above, with reference to a case under the English Law 
(Rolls Royce v. Short) in the matter of double taxation relief in United Kingdom and 
India, the source rather than the exact amount has to be booked to in Assam Rly. 6c 
Trading Co ., Ltd . v. Commissioner Income Tax.% However, it was held that the 
above observation was to be read with reference te special fact of the case. 

The main point in connection with the question in hand is that there should 
be reciprocity in tho matter. Just as there is a reciprocity in the matter of Lncome-tax, 
so the Rules under the Excess Profits Tax Act allow such a reciprocity. 

Indian State or in any other part of His Majesty’s dominions:— Section 
49-A (1) and (2) added to the Income-Tax Act, 1922 by the Amending Act, 
1939, has now provided for relief in c'ese of tax levied in Indian States or in any 
Dominion, Before the enactment, this relief was provided for by notification under 
Section 60 Income- tax Act. The Principle, being iccognised under tho Income-tax 
Act, has been given recognition in the Excess Profits Tax Act also. The term 
“corresponding relief” indicates reciprocity which is the main and essential point 
of the Rule of Law contained in this Section. 

4. Subjection 1 Excess Profits Tax under any law in force in the 
United Kingdom: — Excess Profits Tax under the United Kingdom Pinanco Act (2) 

(1) 10 T. C. 69 (73). 

(2) Sohulze v. 8. W. Bensted 7 T. C. 30 (36). 

(3) 9T.C. 620. 

(4) 8 T. C. 640. 

(6) 8 T. C. 613. 

(6) 6 T. C. 407. 

(7) 8 T. C. 820. 

(8) 18 T. C. 609 (1933). 



100 


EXCESS PROFITS TAX ACT 1940 


of 1939, is levied under the provisions of Part Til Section 12 et. sq. The analogous 
provisions as to double taxation relief are contained in Schedule 7, Part 1 Section 
12. The effect of this last mentioned It de of Law is that, in the ease of trade or 
business to which the Excess Profits Tax Act applies, the exemption granted in 
respect of Income-tax is extended to excess profits tax also and this on the basis 
of reciprocity. The condition is that, the relief granted by the other country also 
extends to excess profits tax and is not limited to Income-tax only. 

5. In any Indian State:-— Double taxation relief will also be available in case 
of excess profits tax, if levied by any Indian State, provided that the State also, by 
its legislation, relating to excess profits tax has made provision for double taxation 
relief. With regard to this the Select- Committee observed: -~ £ ‘ We desire to record 
our view that should an excess profits tax be in* posed in any Indian State, Govern- 
ment should make every effort, to estabisb reciprocity in regard to relief with 
that State. 

6. Any other part of His Majesty’s Dominions — Double fixation relief is 
to be allowed in respect of ony excess profits tax payable in any Dominion. The 
analogous English Law is also the same vide Rule 5 Schedule 7 part 1 (Part ill, 
Unite*! Kingdom Finance Act, 1939). 

7. Proviso National Defence contribution is taken to bo equal to excess 
profits tax for purposes of double taxation relief. The Proviso was added by the 
Select Oommiitee. 

8. Sub-Section (2) : — Sub-section (2) was added by the Select Committee. 
On the lines of Section 491) of the Indian Income-tax Act, 1922, to provide for the 
giving of relief in cases where no corresponding relief exists in other countries”. 

Sub-scelion (2) provides for reliof, in the case of excess profits tax paid in 
respect of profits arising outside, India , botli in British India and in any country the 
1 tws of wince do not provide lor relief in respect of excess profits tax paid in British 
India. 

Sub-section (2) applies to any country the laws of which do not provide' for 
reciprocal excess profits taxation relief and applies therefore to any country, falling 
otherwise within the terms of Sub-section (1 ) the laws of which do not provide for 
reciprocal relief as well as to countries which are not parts of His Majesty’s Dominions. 

It should be noted that relief under Sub-section (2) is confined to profits aris- 
ing outside India , and it follows, therefore, that no relief is allowable in relation to 
profits arising in an Indian State and charged to excess profits tax both in British 
India and in the State if the laws of the State do not provide for reciprocal excess 
profits tax relief. 

On the other hand, If, for example, profits arising in Kenya were charged to 
excess profits tax both in British India and in Kenya, then, as the profits arose out- 
side India, relief would be due in accordance with the provisions of Sub-section (2). 

The extent of the relief under this Sub-section is not dependent upon any Rules 
or Orders to be made by the Central Government but is specifically provided by the 
terms of the Sub-section. The relief is definitely to be the allowance of one-half of 
the excess profits tax payable in British India or in the other country whichever is 
the less.l 

Procedure for grant of relief The use of the words “excess profits tax., 
period” in both Sub-sections makes it clear that any relief under the Sub-tection 
must be given by repayment. 


(1) Para 94 ^otes and Instructions. 
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Applications for refunds in respect of double excess profits taxation should be 
prepared on form E. P. 18. 

The procedure laid down in Section 49 E, 49 F, and Section oO I. T. Act (made 
applicable to Excess Profits Tax Act by Section lil, Excess ProHts Tax Act.) 

Section 12— (1) The amount of the excess profits tax payable in respect of 

Allowances of E P T a bus * ness for an y chargeable accounting period dimi- 
in computing for Income - n 1 ished h 7 ^ allowable by way of relief under 

tax purposes. lile P r<m810ns °f section il, shah, in computing for the 

purposes of the income-tax or supertax the profits and 
gains of that business, be allowed to be deducted as an expense incurred in that 
period. 

(2) There shall also be so deducted the amount of any excess profits tax 
payable under any law in force in a country outside British India on the profits 
of the business in respect of any chargeable accounting period 1 [to the extent to 
which such profits are liable to excess profits tax under this Act] after diminish** 
ing such amount by any amount by which is allowable by way of relief by repay-* 
ment, set off or otherwise under any law in the country where the tax is payable 
providing for the granting of relief in that country where excess profits tax has 
also been charged in British India 

Provided that where under the provisions of this Act relating to deficien-* 
cies of profits or under any corresponding law in force in the said country without 
British India, relief is given by way of repayment from excess profits tax charge** 
able for any chargeable accounting period pervious to that in which the deficiency 
occurs, the amount of the deduction allowed under subjection (1) or sub-section 
(2) shall not be altered, but the amount repayable shall be taken into account in 
computing the profits and gains of the business for the purposes of income-tax as 
if it were a profit of the business accruing in the 2 previous year [as determined 
for that business for the purposes of the Indian Income-tax Act, 1922] in which 
the deficiency of profits occurs. 

1 Previous I aw Section 20 Excess Profits Duty Act, 1919 contained simi- 
lar provisions. 

2. Analogous Law :— Section 18 (i) and Proviso of the English Finance Act 
(2) of 1999 contains analogous provisions, in fact, this Section of the Indian Excess 
Profits Tax Act, is almost a true copy of the English Act. 

Amendments: -Two changes have been effected in Section 12 by the 1940 
Amending Act, the one in Sub-section 2 and the other in the Proviso (duly noted.) 

The object of the former was to remove hardship in the case of a company of 
United Kingdom earning the whole of its profits in India and paying excess profit* 
tax 100 percent in United Kingdom. 

Allowance for such excess profits tax has been made possible by the said amend- 
ment which was not possible before. 

The second amendment in the Proviso is practically a correction of an error as 
the ‘‘chargeable accounting period” (now charged into previous year) applied only to 
excess profits tax and not to Income-tax c>r Super-tax. 

(1) These words were substituted for the word “ to the extont that such profits arose in the 

country ” by Section 0 of the Excess Profits Tax (Amendment) Act 1940 (42 of 1940). 

(2) Thesewords were substituted for the words “chargeable accounting period.” ibid 
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3. Scope of Section 12 —Section 12, in effect, lays down that the excess pro- 
fits tax payable under this Act shall be allowable deduction from a person’s income 
for Income-tax Act purposes. For instances, if, say, a sum of Rs. 1,000 is payable 
to the Revenue, in lespect of any chargeable accounting period this this will be ded- 
uctible from the assessable income of the person for the same peiiod, being deemed 
to be an expense incurred during that peiiod. It is noticeable in particular that the 
deduction is allowable lor i. e in respect of the period Jor which the excess profits 
tax is paid and not in respect of the period in which it is paid in fact. The amount 
of excess profits tax deductible shall bo calculated after making allowance for any 
relief given under Section 1 1 ante. 

Any deficiency relict, under Section 7 ante given by way of repayment, in 
respect ot excess piofits tax chargeable fora previous chargeable accounting period 
would not affect the amount to be deducted tor Income-tax purpose. On the o her 
hand the amount repaid shall, for Income tax purposes be treated as a profit of the 
chargeable accounting period in winch the deficiency occured. This is tho sense of 
the provisions contained in the proviso to Section 12. 

Sub Section fl) : — it provides that excess profits tax payable in British India, 
reduced by any relief allowable under Section 11 is to be allowed as an expense in 
computing the profits of the business foi the purposes of income-tax or super-tax. It 
will not always be possible to arrive at the amount of the relief under Section 11 by 
which the allowance under Section 12 (i) is to be reduced when computing profits for 
the pui pose of tin income-tax an i supci-tax assessment. In such a case the full 
British India excess profits tax should be allowed and the increase* in the profits for 
income-tax and super- tax purposes, duo to the reduction of the excess profits tax lia- 
bility by application of the provisions of Section 1 1, should bo subject to an additio- 
nal assessment 1 

Payable : — (a) The term ‘payable’ would includo‘paid\ 

(b) Business: — ‘Business’ would be the business to which Excess Profits Tax 
Act applies. [See Notes under S. 2 (i>)J 

(c) Allowable — The word, ‘allowed’ was replaced by ‘allowable’, by the Select 
Committee. 

(d) Or Supertax:— These words were added by the Select Committee. 

(e) That Period : —The terra ‘that’ would refer to ohargeablo accounting period. 

5. Sub section (2):— deals with excess profits tax payable in a country outside 
British India on profits of a business assessable in British India, and provides that 
the tax payable in that country less any relief in respect of double excess profits 
taxation given in that country, is to bo allowed as a deduction in computing the pro- 
fits assessable to British India income-tax and super-tax but only to tho extent that 
such net excess profits taxation is in respect of profits that arc liable to excess profits 
taxation in British India 

(a) Is allowable These words were changed (from allowed) by the Select 
Committee. 

(b) Providing for granting relief . — This relief is the same ‘double taxation’ relief 
as is allowed in Section 1 1 in respect of the profits of business carried on in 
British India. 

6. Proviso : — The proviso applies to both Sub-Section of fcj. 12. It lays down 
that any relief given by repayment under Section 7 in respect of a deficiency of pro- 

(1) Para 95, Notes and Instructions. 
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fits tax is not to be deducted from the Sub-section excess profits tax which, under 
Sub-section (1), is to be allowed in computing profits for income-tax purposes, but 
is to be treated for income-tax purposes as a profit of the business arising in the 
chargeable accounting period in which the deficiency occurs?. 

Example : — 

R8. 

(a) year 1939 Excess Profits of 1st C. A. P. chargeable at 50% . . 20,000 

(b) year 1940 deficiency of 2nd 0. A. P. .. . . 40,000 

(c) year 1941 Excess Profits of 3rd C. A. P. .. .. . . 36,000 

Chargeable 
Rs. 9,000 at 50% 

Rs. 27,000 at 66 2/3% 

Excess profits tax Rs. 10,090 for the first chargeable accounting period having 
been paid, relief of Rs. 10,000 will be given by repayment there against in respect of 
the deficiency arising in the second chargeable accounting period The unexhausted 
depeeciation of Rs. 20,000 arising in this period, a period ending before the end of 
March 1941 , will be carried forward and set off first against the excess Rs. 9,000 
chargeablo at 50% and as to the remaining Rs. 11,000 against the excess of 
Rs. 27,000 chargeable at 66 2/3%. The excess profit tax payable for the third 
chargeable accounting period is, therefore, 66 2/3% of Rs. (27,000— 1 1,000)™ 2/3 of 
Rs. 16,000=Rs. 10,667 

In arriving at the income-tax profits of the “previous year” 1939 Rs. 10,000 
will be deductible under Section 12 (l), in arriving at the income-tax profits of the 
“previous year” 1940 the Rs. 10,000 repaid must be treated as a profit under the 
Proviso to Section 12, while the deduction under Section 12 (1) in computing the 
income-tax profits of the “previous year” 1941 will be Rs. 10,667. 


A similar course is to be adopted in respect of relief given without British 
India, in re-ipect of a deficiency of profits, again st excess profits tax charged without 
British Tndia which has been allowed under Sub-section (2) as a deduction in com- 
puting profits for British Indian income-tax purposes. The substitution of the words 
“previous year (as determined for that business for tho purposes of the Indian 
Income-tax Act, 1922)’’ for the words “chargeable accounting period” prevents any 
claim that such a repayment without British India is not to be include in profits for 
British India is not to be included in profits for British India inccme-tax puropses 
if the chargeable accounting period in respect of which the repayment is made should 
happen not to be a chargeable accounting period for the purpose of British Indian 
excess profits tax. 


Section 13 — (1) The Excess Profits Tax Officer may, for the purposes of 
this Act, require any person whom he believes to be engaged in any business to 
Issue of Notice ***** Act a PPl*®*’ or to have been so engaged during 

for assessment. chargeable accounting period, or to be otherwise liable 

to pay excess profits tax, to furnish within such period, not 
being less than sixty days from the date of service of the notice, as may be specie 
fied in the notice, a return m the prescribed form and verified in the prescribed 
manner setting forth (along with such other particulars as may be provided for 
in the notice) wiih respect to any chargeable accounting period specified in the 
notice the profits of the business and the standard profits of the business as com* 


puled in accordance with the provisions of Section 6 or the amount of deficiency 
available tor relief under Section 7. 


(1) Para 96 Notea and Instructions. 
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Provided that the Excess Profits Tax Officer may in his discretion extend the 
date for the delivery of the return. 

(2) The Excess Profit Tax Officer may serve on any person, upon whom a 
notice has been served under Sub-section (1), a notice requiring him on a date 
to be therein specified to produce, or cause to be produced, such accounts or 
documents as the Excess Profits Tax Officer may require and may from time to 
time serve further notices in like manner requiring the production of such further 
accounts or documents or ether evidence as he may require. 

Provided that the Excess Profits Tax Officer shall not require the production 
of any accounts relating to a period prior to the previous year” as determined 
under Section 2 of the Indian Income-tax Act, 1922 for the purpose of the Income" 
tax assessment for the year ending on the 31st day of March, 1937. 

1. Previous Law Section 11, Excess Profits Duty Act 10 of 1919. 

2 Analogous Law (a) Indian Law : —The provisions of Section 13 corres- 
pond to those of Section 22, Indian Income-tax Act, 192?. 

(6) Rules ] and 2 Fifth, Schedule Finance Act., 1937 (supplementary provi- 
sions) containing provisions relating to National Defence Contribution, which have 
been made applicable in United Kingdom to excess profits tax, contain provisions 
as to notice for making of return to bo issued by the Surveyor of faxes. 

3. Scope of Section 13 : — It. may bo stated at the outset that as the machinery 
of assessment to ex ess profits tax starts with Section 13 and the succeeding Sec- 
tion 1 i relates to assessment proper, the provisions of the two Sections being inti- 
mately connected had better he read together Section 13 provides for the furnish- 
ing of a return of the profits and the standard profits. Discretion is given to the 
Excess Profits Tax Officer to issue notice, calling upon anv person whom ho helives 
to be engaged in any business to which the Excess Profits Tax is applicable, or whom 
he considers liabE to pay excess profits tax, to furnish a return of profits and 
standard profits. Tho issue of this notice for assessment to excess profits tax is 
discretionary. The time prescribed is C>() days. This was originally fixed at thirty 
days, in tho bill as introduced in tho Assembly, but was raised to sixty days by the 
Select Committee The date of delivery of the above return may. in the discretion 
of the Excess Profits Tax Officer, be extended. 

A further notice under Sub-section (2) of the Section may also be served, 
calling on the person served with notice 1o produce or cause to be produced, such 
accounts or documents as the Excess Profits 'fax Officer may require More than 
one such notices may issue for production of further accounts or documents or other 
evidence as may be required by the Excess Profits Tax Assessing Officer. Notice 
under Sub-section (2) of Section (2) of Section 13 corresponds to Section 22 (!) of the 
Income-tax Act, 1922. 

The provision as to issue of general notice through press does not find place in 
this Section of the Excess Profits Tax Art. 

4 Sub-section (ll: Tim prov ; °ims of Section D ']} are sim.lar to those 
of Section 22 (2) Income Tax Act, 19 22^ The proviso to 1 he latter Section regar- 
ding extension of time for delivery of returns is also the same as the Proviso to the 
present Section Eh 

(а) May.. require: — The Execs,? Profit tax Officer has the discretion 

to issue notice — ‘Require’ means call upon by notice. 

(б) For the purpose of the Act:—?* e. for the purpose of assessment to excess 
profit tax. 
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(c) Any business to which this Act applies:— By virtue of Section 5 ante, the 
Act applies to every business, of which profit is chargeable to inoome-tax 
under Section 4 Income-tax Act. 

Subject to the exceptions referred to in paragraphs 17 and 18, the charge applies 
to all businesses. 

(a) the profits of which accrue or arise to a person resident in British India 
whether such profits accrue or ari^e within or without British India, and whether 
they are or are not deemed to accrue or arise in British India; 

(b) the profits of which accrue or arise in British India or, by the provisions 
of the India Income-tax Act, 1922, are deemed so to accrue or arise, to a person 
not resident in British India. Where however, 

(i) the whole of the profits of a business accrue or arise without British 
India to a resident in British India, who is not ordinarily so resident and no part 
of the profits is deemed to accrue or arise in British India, such business is not 
chargeable unless it is controlled in Tndia; and 

(ii) where the profits of part only of a business, carried on by a person not 
resident in British India or not ordinarily so resident, accrue or arise in British Tndia 
or are deemed, under the provisions of the Indian Liicome-tax Act, 1922, so to arise, 
only the profits of such part of the business are chargeable unless the business is the 
business of a person resident but not ordinarily resident in British India and such 
business is controlled in india ‘ Business” includes any trade< commerce or 
manufacture or any adventure in the nature of trade, commerce or manufacture, or 
any profession. 

The holding of the investments or property is to be deemed for excess profits 
tax purposes to be a business carried on by such company or society. 

This provision makes it clear that investment trust companies, estate com- 
panies, property owning companies, etc., are chargeable. 

It is to be noted, however, that the companies or societies chargeable under 
this provision are onlv such as are incorporated by or under any enactment , and that 
whilo societies so incorporated are included, the scope of this phrase as regards 
companies is not as wide as the definition of company contained in Section 2 (8). 

If any question arises as to whether a company or society holding investments 
or other property is or is not within the charge, the case should be reported to the 
Excess Profits Tax Adviser. (Para 15 and 16 Notes and Instructions). 

(d) To be otherwise liable:— These general and comprehensive words are 
intended to rope in all possible cases that may be covered by the provi- 
sions of the Act and in respect of which excess profits may be payable. 

(e) Not being less than sixty days: -In the original bill the period was thirty 
days but the Select Committee raised it to sixty days. This time is to 
run from date of service of notice. 

In a recent case of C.I T. v. Eqbal & Co. (1915) 5 I.T.G. 23; 13 I.T.R. 156 Stone 
C. J. observed: “In my judgment expressions ‘within thirty days’ and ‘not less than 
thirty days’ are two quite different things. ‘Within thirty days’ is within two points of 
time, one at which the period begins and the other at which it expires. On the other 
hand ‘not less than thirty day’s is outside these two points of time. There must 
be an interval of not less 'than thirty days and that means thirty days clear”. It 
has been held in this case that the notices issued to the assesses did not technically 
allow the full period of time provided by the law and were therefore invalid. The 
promulgation of Income-tax and Excess Profits Tax Ordinance, 1944 providing for 
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the validity of all notices issued under S. 22 or 34 (1) of the Income-tax Act and 
Ss. 13 and 15 of the Excess Profits Tax Act. 

The same law as has been applied on the point to Income-tax cases must be 
applicable under this Section also Notice to assossee under Section 22 (2) to file 
a return within 29 days was held invalid l in Kanji Mai Kalyan Mai v. Commissioner 
Income Tax U. P. Notice under Section 22 (2) served on the assesHee on 31ht 
August 1931, demanding a return of income on or before the 20th September 1931 
or within 30 day of receipt, was held as not illegal in Jamnadhar Poddat and Co. v. 
Commissioner Income-tax Punjab .2 

Prescribed form:— -ft contains an enclosure (E P. 1 A) •‘Notes for guidance 
of persons making returns,” but Exce:-° Profit Tax Officers should give all reasona- 
ble assistance to assess in the preparation of their returns of profits and, particu- 
larly, if asked, in the selection of the most advantageous "standard period.” 

Verified in the prescribed manner:— Verifications is essential on the return. 
The form thereof is prescribed by the Rule under the Act. 

An Income-tax return is not a public document an 1, therefore, no one has a 
right to inspect or to receive a copy of it A return not bearing the signature, nor 
the verification by the assossee is on propor return 2-n An issue of notice under 
Section 23 (2) is not necessary in such a case.-*b Similarly, a return though signed, 
but not filled in and left blank (including the total column) sent with an accom- 
panying letter that there was no business during the year is no return * V ictiirn 
not complying with the Rules for filling it in, containing an entry on the margin 
as to loss of certain item in the preceding year and stating that the khata*s (ledgers) 
not being ready, the entries in the return were merely based on surmise, is no return 
either. 4 Returns fih'd before the various Income-tax Officers of the branches of the 
places of assessee’s business wher * no return is filed before the Income-tax Officer 
of the principal place of business, are not enough and tho case is one of no-return, 
justifying an assessment under Section 23 (4) by the Income-tax Officer of the 
principal place of business 5 P K. N P. R. Chettyar Firm v. The Commissioner I. 
T. Burma 6 was also a case wherein the return filed in response to the notice under 
Section 22 (2) did not comply with the provisions of Rule 19 of tho Rules made 
under the Act and assessment under Section 23 (4) was justified. A deliberate 
false entry and account in the first return is not condoned by a correct entry in a 
subsequent return and prosecution can be based on the first return (both under 
Section 52, of the Act and Section 177. 1. V. C.) as the offence is complete the very 
day the first return is put in 7 A letter with a statement in Hindi of aasessee’s 
income and the form sent blank with it is a return 8 Wh ?re, however, tho return 


(1) 1930 All. 209=1930 A. I. J. 78=3 I. T. C. 461. 

(2) 8 I. T. C. 191 = 1934 Lah. 201 : 36 B. L. R. 480. 


(2-a) Mathura Dura Chunni Lull v. Commissioner I. T. U. P. & C. P. 7 1. C. 84 ; Beliari Lall 
Chaterji v. Commissioner 1. T., C. P. & U. P. 1934 All 190 ; 7 I. T. C. 123 ; 4934 A. L. J 
47 ; 3 A. W. 290. 


(2-b) Behari Lall Chaterji 7 I. T. C. 123. 

'31 Ratan Chand Duni Chand v. The Commissioner I. T., Punjab 9 L. 188 ; 1928 Lah. 914 ; 
13 I. T.C. 69. 


(4) Mohan Lai Hardeo Dassv. Commissioner I, V. B. & O. 6 I. T C. 127. 

(6) Ibid. 

(6) 8 R. 209 ; 1930 Rang. 73 (F. B.) 4 I. T. C 340 (See also A. R. A. N. Chotfcyar firm v. Com- 

missioner I. T. Burma 6 R. 21 : 1921 Rang. 108 (F. B ) 2 I. T. C. 447). 

(7) Qanga Sagar Seth v. Emperor 1929A i 919 ; 1930 A. L. J. 26 : 31 C. R. L. J 88; 4 I. T. C, 97* 

(8) Ibid. 
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entries in certain columns including the total columns contained the word ‘about’ 
with the figures entered therein the return not showing the period to which the return 
related and the verification space was also left blank it was held that this was no 
return 9 A return signed and verified by an ussewsee’s Mukhtiar-i-Ani is not valid 
returnlO . Section 24-J3, of course, now applies to a case where a person served with 
a notice under Section 22 (2) dies before tiling a return* 1 . Where return is not 
furnished in due time, whether it be a statutory return which companies are required 
to furnish by the loth day of June under Section 22 (1), or whether it be the return 
which other persons are required to furnish under Section 22 (2) on receipt of a 
notice from the Income-tax Officer calling upon them to do so, the person failing to 
make the return is not only liable to bo prosecuted under Section 51 (c) but no 
appeal* lies under the proviso to Section 30 (1) of the Act against any assessment 
made by the Income-tax Officer upon the company or other person failing to make 
a retutn. In the case of a registered firm, the Income-tax Officer may also cancel 
its registration but not until 14 days have elapsed from the issue of a notice by the 
Income tax Officer to the firm intimating his intention to do so. ”12 

The above case law under Income-tax Act must, on principle, be applicable 
to cases uuder the Excess Profits Tax Act also. 

(h) Profits of the business: — This means the total amount of the profits of 
the business in question 

(i) Standard Profits: — mention, after determination, of the profits in 
accordance with the Rules as laid down in the first Schedule to the Act and of the 
standard profits as determined under Section (1 of the Act, in the .return to befurni- 
shed is necessary. For, it is only after a comparison of the total profits with the 
standard profits that ‘excess profits’ chargeable can be determined. ‘Deficiency* is 
to be stated in the return if there are no excess profits chargeable. There will either 
be ‘excess’ or a deficiency, as compared with standard profits. Either of these, as 
the case may be, has to be mentioned in the return to be furnished. 

Chargeable Accounting Period: — The chargeable accounting period must be 
specified in the notice. The provision is mandatory, though the difficulty of acting 
on it is evident, unless the Excess Profits Tax Officer obtains information, say from 
the Tncome-tax return of the assessee. The giving in the notice of the dates of the 
opening and the closing of such period is a difficult matter. 

(j) Proviso: — The proviso contains a discretionary provision of law based on 
equity and justice, according to which time for furnishing a return may be extended 
by the Assessing Offiicer for special cause good reason shown 

2- Sub Section (2): — The provision of this Bub- section, as already stated 
above under ‘Analogous law* are the same as those of Sub-section (4), Section 22, 
Income Tax Act, 1922. 

Neglect to furnish accounts or documents asked for by the Income-tax Officer 
under the Sections [just as under Section 22 (4)] is punishable under Section 23 of 


(9) Lai Mohd. Sardar Mohd. v. Commissioner I. Tax Lahore 7 I. T C. 347 : 1935 Lah. 858 : 
1934 1. T. R. 358. 

(10) S. Mohd. Mehdi v. Commissioner I. T., U. P. and C. P. 8 I. T. C. 211 ; 1935 Oudh 305 ; 1935 

Oudh 305 : 1935 O. W. N. 490 : 1935 1, T. R. 202. 

(11) Darabshah Nasserwanji Mehta v. Commissioner I. T., Bombay 7 I. T. C. 456 ; 1935 Bom. 

167. 

♦This is no longer good law. 

(12) Para 66 1. T. Manual. (Sea also para 86 I. T. Manual.) 
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this Act. Just as under Section 22 ( 4 ) so under this Sub-section power to issue 
notice may be excercised even after the submission of return, 1 such a notice may be 
issued more than once. This is clear from the language of the 
Section itself, thought there arc judicial decisions on the point under Section 22 (4) 
Lncome-tax Act. Forcible production of account books and threat of use of foreo 
and police authority is not warranted by Section 22 (4) and an Income-tax Officer 
cannot, for the purposes, enter the assessee’s premises, specially against the latter’s 
wish. I -a Legal presumption may be drawn from non-production of account books 
required to be produced under Section 22 (4); such presumption to be governed by 
Section 114 [illustrations (g) and (h)] of the Indian Evidence Aot, 1872.2 Where 
the Tncome-tax Commissioner directs fresh proceedings to be taken under Section 22 
(4) and that steps be taken to produce acoount bo^ks, it merely moans that the 
whole of the circumstances were to be re-examined. When a re-commencement of the 
whole proceedings is directed, the subsequent Revenue Officers arc not to bind them- 
selves to the obvious facts when the case is taken up again* [See also notes under 
Section 22 (4) Tncome-tax Act by B. R. Jain 3rd Edition 1945 ] 

{k) May require: — The* same words are used in Section 22 (4) Income-tax Act. 
There under it has been held that the woids, ‘require* means required as a piece of 
relevant, evidence and not that th** Income-tax Officer shall call lor books or docu- 
ments not relevant at all .4 

The final arbiter of what is required is the Income-tax Officer and not the 
assesseeB 

3* Proviso:— -This proviso, fixing the tune limit for which accounts may be 
called for by the Excess Profits-tax Officer under Section 13 (2), was added by the 
Legislative Assembly for good reason shown. 

As to calling and production ol foreign books of accounts an assurance was 
given in the Assembly by the Government that foreign accounts, if audited, shall not 
be called for. 

‘ I am prepared to give an assuiance th.at instructions will bo issued to all 
Excess Profits Tax Officers. (S. P. Chambeis)’. 

Will the Hon’ble Member allow me to amend so that there may be a statutory 
provision? (Lalchand Navalrai). 

It- is difficult to make this a matter of staturorv provision. , I think that the 
method of giving an assuraneo is more suitable. (S. P. Chamber). 

I will accept the assurance and I take it that the Hon’ble Member will issue 
instructions in the way he has done hero today. (Lalchand Navalrai) (Legislative 
Assembly Debates). 

“In the application of Section 13 (2) of the Act to the case of foreign profits 
for which accounts have not been received for years earlier than 1938, Excess Profits 
Tax Officers should note that, in the com sc of the passage of the Excess Profits 


(1, Raraaswami Chettiar v. Commissioner Inoorae-tax Mad. 52 M. 194 ; 1929 Mad. 66 • 3 I T C 
290. ’ * 

Pallumal Bholanath v. Commsssioner Income-tax U. P. 6 I. T. C. 463; 1933 All. fl41. 

(1-a) Achhru Ram v. Crown 2 I. T. C. 267 ; 1926 Lah. 326. 

(2) Sankarallnga Nadar Bros., v. Commissioner I. T., Mad 4 1 T. C* 226 (244). 

(3) N. A. Concern v. C. I. T. 1938 Rang. 287. 

(4) Ganga Sagar (R. B.) v. Commissioner Income-tax, U. P r» 1 . C. 1421 : 1931 All. 11. 

(5) Tulsidas Naginchand v. Commissioner Inoome-tax, Punjab 1938 Lah. (553). 
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Tax Bill, an undertaking was given in ike Legislative Assembly similar to that given 
in connection with he Indian Income-tax (Amendment) Act, 1939. 

If, theicfore. regular and propel !v audit, d accounts au* funihbed in respect of 
profits arising outside Bnti.-h India and the Ext ess Profits Tax Officer has no reason 
to believe that those accounts are incoriect, the foreign branch book; should not be 
called for and even in o f her eases books should not be called for and in other eases 
hooks should not be called for if 1 lie figures of profits can be obtained in moie satis- 
factory wav* If properly audited accounts art* produced and there is no evidence 
to indicate that they are incorrect, tlw Excess Profits Tax Officei should accept the 
results shown in them making such adjustments as are required by Section 10 of the 
Indian Income-tax Act, 1 922, and the provisions of Schedule 1 to the Excess Profits 
Tax Act’d 


Tlie proviso relates only to accounts and not to documents. 


Section 14 (1) The Excess Profits Tax Officer shall, by an order in writing 
after considering such evidence, if any, as he has required under section 13, 
, . assess to the best of his judgment the profits liable to excess profits, 

Assessmen s . tax an< j t j ie t h e amoun t Q f excess profits tax payable on the 
basis of such assessment, or if there is a deficiency of profits, the amount of that 
deficiency and the amount of excess profits tax, if any repayable and shall furnish 
a copy of such order to the person on whom the assessment has been made. 


(2) Excess profits tax payable in respect of any chargeable accounting period 
shall be payable by the person carrying on the business in that period. 

(3) Where two or more persons were carrying on the basiness jointly in the 
chargeable accounting period, the assessment shall be made upon them jointly 
and, in the case of a partnership, may be made in the partnership name. 


(4) Where by virtue of the foregoing provisions an assessment could, but 
for his death, have been made on any person either solely or jointly with any 
other person or persons, the assessment may be made on his legal representative 
either solely or jointly with that other person or persons as the case may be. 


1. Previous law: —Sections 13 and 14 Excess Profits Duty Act 1919. 

2. Analogous Law:— (1) English Finance Act (2) of 1939, Section 21 Part III. 


(2) Indian Income Tax Act, Section 23, 1922 (amended 1939). 

3. Scope of Section 14: — Section 14 relates to assessment of excess profits 
tax. While sub-section (1) relates generally to assessment of the tax, Sub-section 
(2) indicates the person who is liable to pay the same. Provision for assessment 
in the case of a joint business is made in Sub-section (3) while Sub-section (4) pro- 
vides for a case where a sole or joint proprietor of a business dies, in which case 
assesment may be made on his legal represenative. The more usual word ‘legal’ was 
substituted for personal representative in Sub-section 14 by the Select Committee. 


4* Subjection (1) To the best of his judgment: - The use of the words, “best 
judgment’ are not to be mistaken for an ex-parte best judgment assessment as under 
Section 23 (4) Income-tax Act. The expression ‘best of his judgment’ here are to 
be read along with the preceding words “after considering such evidence, if any, 
as he has required under Section 13”, that is to say, the judgment or decision of the 
Excess Profits Tax Officer is to be based on the evidence called for by and produced 
befor him under Section 13 ante. Evidence may be produced by the assessee suo 
motu though not called for. It is clearly the right of the assessee to do so and the 
duty of the Excess Profits Tax Officer to allow such evidence if offered, 


(1) Para 2 Notes and Instructions. 
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5. Profits liable to Excess Profits Tax: --Those will be the ‘excess* profits, as 
compared with the standard profits, determined under Section 6 ante. 

6. Amount of Excess Profits Tail Payable:— The amount of profits liable and 
the amount of exeess profits tax payable in respect of the said profits are two different 
things and may not b * confounded. 

7. Or if there is a deficiency: — There may be* casos also whore on evidence 
it is determined that, instead of an excess of piofits as compared with standard 
profitH, there is a deficiency. Such cases would fall under Section 7, (instead of 
Section fi) and the matter would be dealt with accordingly, that is to say, the 
Excess Pro. its Tax Officer shall detetmino the amount of deficiency under Section 
7 and the amount of excess profits tax repayable out of the amount already paid 
(if any). 

8. And shall furnish a copy, .made:— These woids wen* added by the Select 
Committee, apparently to assist the person concerned to be satisfied that tho 
computation and calculation was correct. 

Form of Asstt: — Form No. Excess Profits 1 (also containing the form of 
demand of excess profit tax.) 

As soon as an Excess Profits Tax Officer has completed his computation of an 
asseBsee’s liability or of the amount of his deficiency of profits, the noiirr of Assess- 
ment and Demand or of the amount of the deficiency and a copy ot his order aie to 
be sent to the assessee on Form E. P. 4. It will be observed that this form provides 
for a copy of the computations made to be enclosed theiewith.* 

9. Sub-section 2:— Person carrying on the business in that period:— The 

words ‘that period’ obviously relate to the chargeable accounting period Sub-section 
(2) points out the person assessable or liable to pay excess profits tax. Jtistho 
person carrying on tho business in the chargeable accounting period. The words 
are simple and definite enough so far as they go but may at times give rise to diffi- 
culty in assessing the right peison, say, when there is a change of persons carrying 
on the business during the chargeable accounting period. 

Supposing there was a chargeable accounting period of 12 months, during the 
C of which A held the business, B carrying on the same for the remaining six months. 
The question is, who is assessable A or B. Is B to bo assessed for the whole period, 
or is A to be assessed, change being ignored Such a difficulty has arisen under the 
English law when the previous excess profits [Duty Act Finance Act, 2 of 1915] was 
in force. Section 45 (2) Finance, Act, 2 of 1915 provided that the duty r : ght be 
assessed on any person for the time being owning or carrying on trade or business. 
The interpretation of the words ‘for the time being* gave rise to difficulty. The 
question arose whether it meant the time when the chargeable accounting period 
ended or the time when the peison in question ceased to carry on the business or the 
time when assessment was made. This was the case of Wankie Colliery Co. v. 
Commissioner Inland Revenue. 1 The case gave rise to considerable diversity of views 
amongst the judges of the various Courts though which it passed sought to bo assessed. 
The company in this case contended, in substance, that the words “any person etc.** 
meant the person oarrying it on at the end of the accounting period. This contention 
was, however, rejected in tho end and ultimate derision of the House of Lords was 
that the term in question was the date at which assessment was made. 

Section 15 of the 1915 Act ga/e the Commissioner of Inland Revenue power to 
split the accounting period if they so thought fit in case of change of ownership and 


* Para 3 Notes and Instr uction. 

(1) (1030) 3 K. B. 247 ; (1921) 3 K. B. 244 (1922) 2 A. 0. 5) ; 12 T. C. 287 17 T. C. 703. 
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to assess tbe old and new owner accordingly. In W ankle's case aboved cited, Mr. 
Rowlatt Justice in the King‘s Bench Division Court (High Court) observed: “It 
seems to me that it is within the scheme of Section 4o that, if tlieiv is a change of 
ownership during an accounting period, the Commissioner* need not introduce a new 
accounting period at the date of the change, but can assess the 1 1 \ for the one period 
having it to be adjusted between the parties a* in the common case of Schedule A, 
or rates or charges foi water.* * 

The above const ruction will not hold good where business was sold and the 
change took place before excess profits duty was imposed. So, the question of the 
person assessable i» not tree from difficulty, in cases where change of persons has 
occurred. This was so, at least, under the United Kingdom law relating to excess 
profits duty and, as the same words exist’ in the Indian law, also, they need a 
judicial interpretation as an authority. Until such a decision be available, it may 
be assumed that it is a ca^e falling under Sections, Sub -section (5) or (fi) and 
apportionment shall be made bet ween the predecessor and the huooc ssor. 

10. Subjection (3) : — This Sub-section covers tho case of a joint business or 
partnership. Obviously enough , assessment haR to be made in such a case in the 
name of the persons carrying on the business jointly or in the name of partnership. 

It will be for tho respective persons to adjust their individual liablity and 
collection of tax may be made jointly or severally. 

11. Subjection (4): —This Sub-section covers the case of the death of a pto&or 
whose profits it may be sought to assess to excess profits tax, because he carriec 
on the business resulting in profits during his life time, though he may not be 
available ( due to death at the time of tin* assessment. In riHi a case, relying on 
the ordinary principle of law, his legal ‘representatives* are to be assessed. For the 
usual Buie and principle of law is that he who taken the benefit must take the burden 
also. This provision correspond to Section 24- B, Income-tax Act. 

12. Either solely or jointly If the business was carried on by one person, 
his representatives will be liable to be assessed solely, if there was ‘another person 
carrying on jointly* with the deceased, then liis legal repr sentatives would be 
assessed jointly with that other person. 

Payment of Tax In ease of default in payment of excess piofits tax tbe 
provision of Section 40 Income Tax Act shall apply. (See Section 21 Excess Profits 
Tax Act) and penalty may be levied. Foi form of notice intimating penalty, See 
Form E P. fi, index, Buie 6. As to payment of excess profits tax by instalments, 
the point was considered by the Select Committee. An assmaneo was given that 
instructions, as in the case of income-tax, shall be issued on tho point and these will 
be published by the Central Boaid of Revenue. 

General : — The geneial principles of law as enunciated in various judicial 
decisions, relating to convenience and opportunity to the party concerned e g oppor- 
tunity to offer evidence, to piocure the same, adjustment shall apply, to excess profitH 
tax cases also. 


Adjustments, Stopped and Resjudicata : -As to these see notes under Sec- 
tion 23, Income-tax \ct (By B. R. Jain). 3rd Edition 194fi. 


* Section 14-A— (1) The Excess Profits Tax Officer, before proceeding to 
make an assessment (in this section referred to as the # regular assessment) under 
_ . in- Section 14, may, at any time after the expiry of the 

T0Vl period specified in the notice issued under Subjection (i) 
stonal assessments. £ Section 13 as that within which the return therein 


•This section was inserted by the Excess Profits Ordinance, 1943. 
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referred to i« to be furnished and whether the return has or has not been furni* 
shed; proceed to make in summary manner a provisional assessment .of the 
amount by which the profits of the chargeable accounting period exceed the 
standard profits, and the amount of excess profits tax payable thereon: 

(2) Before .making such provisional assessment the Excess Profits Tax Officer 
shall give notice in the prescribed foa m to the person on whom assessment is to 
be made of his intention to clo so, and shall with the notice forward a statement 
of the amount of the proposed assessment, and the smd person shall be entitled 
to deliver to the Excess Profits Tax Officer at any time within fourteen days of 
receipt of the said notice a statement of his objections, if any, to the amount of 
the proposed assessment 

(3) On expiry of one month from the date of service of the notice referred 
to in Sub-section (2) or earlier if the assessee agrees to the proposed assessment, 
the Excess Profits Tax Officer may, after taking into account the objections, if any, 
made under Sub-section (2), make a provisional assessment, and shall furnish a 
copy of the order of assessment to the assessee : 

Provided that assent to the amount of the assessment, or failure to make 
objection to it, shall in no way prejudice the assessee in relation to the regular 
assessment. 

(4) In making any such provisional assessment the Excess Profits Tax 
Officer shall make allowances for any deficiencies of profits for previous charge- 
able accounting periods which are under the provisions of section 7 to be set off 
against the excess profits of the chargeable accounting period in respect of which 
the assessment is being made : 

Provided that where such deficiencies of profits have not been determined 
under sub-section (1) of section 14 the Excess Profits Tax Officer shall estimate 
the amount thereof the best of his Judgment 

(5) There shall be no right of appeal against a provisional assessment made 
under this section, and it shall, until a regular assessment is made in due course 
under section 14, determine the amount of excess profits tax due from the assessee. 

(6) If, when a regular assessment is made in due course under section 14, 
the amount of excess profits tax payable thereunder is found to exceed that 
determined as payable by the provisional assessment, it shall be reduced by the 
amount determined as payable by the provisional assessment. 

(7) If. when a regular assessment is made in due course under Section 14, 
the amount of excess profits tax payable thereunder is found to be loss than that 
determined as payable by the provisonal assessment, any excess of tax paid as 
a result of the provisonal assessment shall be refunded to the assessee together 
with interest at 5 per cent, per annum calculated from the date of payment of such 
excess tax to the date of the order of refund, both day inclusive. 

Provisional assessment’ — * r Phis new s r -*'*tion inserted by the Excess Profits tax 
Ordinance PJ43 has been designed to confer powers on the Excess Profits Tax 
Officer for making provisional assessments in summary manner. Before a regular 
assessment under S 1 I of the A<*t, lias been nade and after the exiry of the period 
specified in the notice issued ancle; S .'3 (1), an Excess Frofil* Tax Officer may make 
a summary assessment of the amount by which the profits of the chargeable accoun- 
ting period exceed the standard profits. Tt is immaterial whether a return has been 
submited by the assessee. 

The condition precedent to an action for provisional assessment is that the 
Excess Profits Tax Officer is, before making such provisional assessment, bound to 
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give notice in the prescribed form of his intention to do so and to take into con- 
sideration objections, if any, made by the person upon whom the provisional assess- 
ment is to be made. Such an assessment may be made by th Excess Profits Tax 
Officer after the expiry of one month from the date of notice in the prescribed form. 

Deficiencies: — An allowance for any deficiencies to set off under S. 7 of the Act 
shall have to be made. In case of an amount of deficiency not being determined U/S. 

1 4 (1), the Excess Profits Tax Officer shall estimate the same to the best of his best 
judgment. 

Appeal:— -There shall be no right of appeal against a provisional assessment. 

Ragular assessment exceeding provisional one: — In case of the amount of 
excess profits tax duly determined according to regular assessment made under S. 14 
of the Act, exceeding the amount determined by the provisional asses-ment, there 
shall be reduction in the amount of the tax payable under the regular assessment to 
the extent of the amount ascertained by provisional assessment. 

Refund:— On a regular assessment being made under S. 14 of the Act, if it is 
found that the amount of the tax payable thereunder is less than the amount as- 
certained as payable under the provisional assessment the excess will bo refunded 
with interest thereon. 

Section 15 : — If, in consequence of definite information which has come into 
his possession, the Excess Profits Tax Officer discovers that profits of any charge- 
able accounting period chargeable to excess profits tax have 
a88eS 8ment escaped assessment, or have been under-assessed, or have been 

the subject of excessive relief, he may, at any time within five 
years of the end of the chargeable accounting period in question serve on the 
person liable to such tax a notice containing all or any of the requirements which 
may be included in a notice under Section lo, and may proceed to assess or re- 
assess the amount of such profits liable to excess profits tax and the provisions of 
this Act shall, so far as may be, apply as if the notice were a notice issued under 
that Section. 

1. Previous Law : — No such provisions as are contained in Section 15 existed 
in the Excess Profits Duty Act of 1919. 

2. Analogous Law : — (1) Indian Section 34 Income Tax Act contains similar 
provisions. (2) English Para. 5, Part T Assessment and Collection) of the Fifth 
Schedule to Finance Act 1937, relating to ‘assessment 5 makes mention of ‘Additional 
Assessment 5 also, the period of limitation for both being six years, while under Sec- 
tion 15, it is live years for additional assessment, 

3. Scope of Section 15 : — Just like Section 34, Income Tax Act 1922 (amended 
1939), Section 15 Excess Profits Tax Act seeks to assess profits that have escaped 
assessment or have been under. assessed, or in respect of which relief has been granted 
exceeding in amount what was legitimately to be granted. 

The proceeding are to be initiated on the Excess Profits Tax Officer getting 
some definite information as to above facts, within five years of the end of the 
chargeable accounting period, the profits of which are in question. Notice of inten- 
tion to proceed under the Section is necessary to issue to the person sought to be 
proceeded against, the contents of the notice are to be the same as those of the notice 
und(r Section 13, ante, relating to original assessment proceedings as to assessment 
or re-assessment are to be the same as those under Section 14 ante, relating to assess- 
ment of excess profits tax. 

Obviously Section 15, like Section 34 of Income-tax Act, 1922, is applicable to 
cases in which either no assessment at all has been made in respect of the entire 
amount of profits liable to be assessed under the Act, or where only a portion of such 
profits has not been assessed. The Section is equally applicable where any relief fund 
under any of the persons of the Act as granted already is'in excess of the amount in 
which it ought to have been granted. 
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The judical decisions under Section S4 Income Tax Act, thought rendered mostly 
nugatory, by the change of the words, for any reason that perfaoed the Section 
before the expression ‘in consequence’ of definite information which has come into his 
possession, replacing it, may yet be useful as indicating the piincipie underlying the 
policy and scheme of the Section. For case law please see notes under Section 34 
B. R. Jain’s, commentary on Income-tax Act, 1922, 3rd Ed 1945 

Excess in Relief : - U is notable that any amount got by an assessee by way of 
excessive relief granted by the C B Revenue and the Board of Referee or any 
other authority except the Excess Profits Tax Offi< or would not be counted as in- 
come that has escaped assessment for excess profits tax purposes under this Section. 

Tt is notable that the provision of the present Section are simpler than those 
of Section 31 Income tax Act which are far too many and comparatively complex. 

4. In consequence of definite information? - ’These words are the same as in 
Section 34 of I T. Act as amen lend in 1939 The dropping of the words ‘for any 
reason’ and the adopting of the more detailed and accurate expression in their place, 
contained in the words, ‘in consequence of definite information which has come into 
his possession’ ‘has set lot of controversy at rest’ 

A finishing inquiry without any sort infoimation whatever which certainly was 
not the intention of the Income-tax administration nor of the legislature, is not now 
possible. 

5. Discoveries :--Tho use of these words instead of ' is of opinion” also makes 
the ground surer and the position clearer Then the change brings the wording of 
Sub-section (1) of Section 31 of Income-tax Act into accord with the wording of the 
corresponding English provision. 

The English Income-tax Act of 191*, Section 125, which deal with re-assess- 
ment, when there has been-escapement to tax, authorizes an additional assessment if 
the Surveyor ‘discovers’ that income has been omitted from the first assessment It 
has been held in England under the Filnglish Act that ‘discovers' may mean ‘has 
reason to believe’. There the condition precedent to making another assessment is 
that the Surveyor shall do something ‘discover*. A ‘discovery*, may be made any- 
where, in the absence of, without the knowledge of, and without reference to the 
assessee. In the Indian Act the condition precedent is that ‘income has escaped*. 
Opportunity being given to the assessee is necessary. 

The true import of the word ‘discovers* lias been mentioned in some English 
cases. In the King v. Kensington Commissioners (<> T. C. 279-92) Bray J. pointed 
out that word ‘discover’ could not mean ‘ascertain by legal evidence*. It means 
simply, ‘come to the conclusion’ from the examination which the Surveyor makes, 
and if he likes, from any information he ieoeives hi the same ease, Avory J . observ- 
ed: — “I think that word ‘discovers’ means lms reason to believe* construed in that 
way is incosistent with the whole scheme of this legislation”. In another English 
case, Ingle v. Farrand (II T. C. 44fi) Pollock M B, observed: “The Surveyor is not 
required to form an opinion, which is later held bv the Courts to be the correct view, 
before he takes action There must be information before him which would enable 
him, acting honestly, to come to the conclusion that a state of facts exists requiring 
him to take action (see Hex Bloomsbury Commissioners , 7 T O. f>9 (1915) 3 K B. 768, 
following Bex v. Kensington Commissioners, (l» T C. 613) (1913) 3 K. B. 870)”. In 
Andervon and. Halstead Lid v. Birrell (H. M Inspector of Taxes) (IfiT C. 200,208) 
Rowlatt J. observed : — The woid ‘discover’ does not. in my view, include a mere 
change of opinion on the same facts and figures upon the same question of account- 
ancy, being a question of opinion. The meaning of the word was considered in 
The King Kensington Income-tax Commissioner, (1913)3 K. B. page 870, T. C. 279 
where it was held that it did not 'mean ‘ascertain by legal evidence*. The import 
of the word ‘discover* was considered in a recent English case, C J. R. v. MacMnlay 9 8 
(1939), 22 T. C. 305,312) wherein the Lord President Normand observed as follows: — 

“The question, therefore, is whether a discovery that mistake, essentially a 
mistake of law, has been made is a discovery within the meaning of Section 25. 1 

think the word ‘discover* in itself, according to the ordinary use of language, may ba 
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taken simply to mean ‘find out* if there were any reason in the context for 

restricting the word ‘discover’ to the discovery of an error in fact; that restriction 
would necessarily receive effect, but in my opinion the context points, not to any 
such restriction, but, on the contrary, to so wide a meaning that the word ought to 
be held to cover just the kind of discovery which was made here, when the Special 
Commissioners found out that, by reason of a misapprehension of the legal position, 
certain of the profits chargeable to tax had been omitted irom the first assessment.” 

6. Escaped assessment : — The same expression is used in Section 34, Income 
Tax Act, 1922 (amended 1939). There is a heap of case law in connection with the 
expression ‘escaped assessment’ under Section 34 and most of it would, it is consider- 
ed, be of value and assistance in following the true import of the expression under 
this Act also. The same has, therefore, been cited herein. (See Note under Section 
34 Income-tax Act by B. R. Jain, 3rd Ed, 1945.) 

7. Within five years: — The limitation for taking action under Section 15 has 
been fixed at five years as against the four or eight years under Section 34. The 
period is to count from the end ot the the chargeable accounting period in question. 

The difference of one year’s limitation under this Section and Section 34. I. T. 
Act, is more apparent real’. It sinks into nothing when it is considered that income- 
tax is leviable on previous year’s income, which is not the case so far as E, P. Tax 
is concerned. 

8. Notice: — The issue of notice is a condition precedent to the taking of 
procedings under the Section. The notice should contain all the particulars required 
by Section 13 of the Act. The case law under Section 34, on the point of ‘notice’ 
may also be of interest utility, for which please see notes under S 34. 1. T. Act by 
B. R. Jain, 3rd Ed. 1945. 

10. And the provisions of this Act shall apply: — These words mean that 
assessment has to be made as under Section 14 of the Act and the notice is to be 
treated as one under Section 13 ante. 

11. Burden of Proof: — Obviously the burden of proving that income has 
escaped assessment lies on the E. P. T. Officer. 

12. Initiation of procedings: — Procedings under Section 15 can be initiated 
by E. P. T. Officer. The Commissioner or Assistant Commissioner, seeking to do so 
can direct the E. P. T. Officer to start the same. 

Section 16: — If Excess Profits Tax Officer, the Appellate Assistant Co mm it 
sioner or the Commissioner, in the course of any proceedings under this Act, is 
Penalties. sat * s ** e d an y person has, without reasonable cause, failed to furnish 
the return required under Sub section (1) of Section 13, or to produce 
or cause to be produced the accounts or documents or other evidence required by 
the the Excess Profits Tax Officer under Sub*secrion (2) of that Section, or has 
concealed particulars of the profits made by or capital employed in the business 
or has deliberately furnished inaccurate particulars of such profits or capital, 
he may direct that such person shall pay by way of penalty, in addition to the 
amount of any excess profits tax payable, a sum not exceeding — 

(a) where the person has failed to furnish the return required under Sub* 
section (1) of Section 13, the amount of the excess profits tax payable; 
and 

(b) in any other case, the amount of excess profits tax which would have 
been avoided if the return made had been accepted as correct: 

Provided ' that the Excess Profits Tax Officer shall not impose any penalty 
under this Section without the previous approval of the Inspecting Assistant Com* 
missioner. 

Previous Law:— Section 12 # Excess Profits Duty Act, 1919. 
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Analogous Law:—* 

(a) Indian:— Section 28 (1) Income-tax Act, 1922, (amended), 1939. Only 
the amount of penalty given in clause (a) and (b) is diffierent from that to 
bo levied under Section 28 income-tax Act. 

\b) English— R. 4, Part III, Finance Act, 1937 relating to National Defenoe 
Contribution, the Provisions whereof have been made applicable to excess profits tax 
m United Kingdom, contains provisions penalizing default in submission of return 
of profits. The said Rule runs as under: -If any person without, reasonable excuse 
contravenes or fails to comply with any of the foregoing provisions of this Part of 
this Schedule, lie shall be liable on summary conviction to a fine not exceeding five 
hundred pounds, and, in a case where he fails to comply with the requirements of 
paragraph 2 of this Part of this Schedule, to a further fine not exceeding fifty pounds 
for every day on which the failure continues”. 

Scope:— Penalty under this Section (just as under Section (-8) is leviable in 
the course of any proceedings under this Act. As in the case of Income tax returns, 
so here, the return of profits for assessment to Excess Profits Tax must, be verified 
in the prescribed manner and any false statement m any such verification would bo 
an offence punishable under Sect ion 23 of this Act, which corresponds to Section 
52 Income Tax Act. 

There is no such provision in this Section as exists in Section 28 (4) laying 
down that there will be no prosecution for offence when on the »ame facts penalty 
has been levied. (See Section 25 post ) Nor does Section 23 make it clear. Section 
16 provides that if the Excess Profits 'lax Officer, the Appellate Assistant Commi- 
ssioner, or the Commissioner, in the course of an}' proceedings under the Act. is 
satisfied that any person has, without reasonable cause 

(i) failed to furnish the return required under Section 13 (1); or 

(ii) failed to produce or cause to be produced any accounts or documents or 
any other evidence required by the Excess Profits Tax Officer undei the 
provisions of Sections 13 (2); or 

(iii) conceals \ articulars of the profits made or the capital employed in his 
business; or 

(ix) has deliberately furnished inaccurate particular of such profits or capital, 
he may impose a penalty, in addition to any excess profits tax payable, 
not exceeding 

(a) in the case of failuro to make the return the amount of the excess profits 
tax payable; and 

(b) in any other oase, the amount of the tax would have been avoided if the 
return had been avoided and if the return had been accepted as correct. 

Under the proviso to the Section, no penalty is to bo imposed by the Excess 
Profits Tax Officer without the previous appioval of the Inspecting 
Assistant Commissioner. (Para. 11 Notes and Instructions). 

Looking the principle of the Excess Profits Tax Act, the principle of the above 
rulings should in the face of it be applicable to excess profits tax cases 

Appellate Assistant Commissioner :— 

An Appellate Assistant Commissioner is competent to levy penalty while hear- 
ing an appeal, while there is a gross mis-statement of income. This is so under the 
Income-tax Law and must hold good und *i the Excess Profits lax Act also.l 

Commi ssioner : — A Commissioner may also impose penalty whero none has 
been imposed either by the Income tax Officer or the Appellate Assistant Commissi- 
oner. This original order of the Commissioner is final, not subject to reference to 


(1) Pitta Ham Swamiuh iv. Commissioner Income-tax, Madras 49 M. 831 : 192? Mad. 49 : 
2 1. T. C. 1936 (197). 
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the High Court under Section 66.2 A Commissioner could not, in deciding that the 
imposition of penalty by Assistant Commissioner was illegal, re-impost it himself. 3 

In the course of any proceedings under this Act : — These words, taken from 
the Income-tax Act (as amended) widen the scope of tbe Section so as to embrace all 
proceedings i.e. proceedings under Seotion’16 (profits escaping assessment), proceedings 
m appeal and revision (under Section 17 and IS) repayment under Section 7. 

The term ‘any’ is limited to the proceeding in hand at the time before the In- 
come-tax authority. 4 This was a case where the income revealed (though wrong in 
Section 23 proceedings) was correct in Section .‘34 (T. T. Act) proceedings (correspond- 
ing to Section 13 and lf> of Excess Profits Tax Act). Converse was the case of Batuk 
Prasadfr wherein income was avoided in Section 34 corresponding to Section 15 of 
this Act. Penalty was levied in the case. Penalty should not be levied wherein 
proceedings under Section “4 (corresponding to Section 13) assessee showed a correct 
amount of income. 

These words have been retained in the amended Income-tax Act, also, in a 
Punjab ruling ,6 it has been held that ^Sub-section (l) of Section 28 is not happily 
worded and that for want of dearness and precision in ihe language dispute* arise. 
Though the Section has he. n l e-east by the Amending Act, 1939 yet. the ambiguous 
words i.e., ‘in the course of proceeding under the Act* are still there. Even accord- 
ing to the Section as it is standing now once proceedings uuder section 28 have 
been within the time prescribed, penalty order can be passed even after the passing 
of assessment order as to payment of tax.? 

Is satisfied:— In a Burma ease under Section 28 Income-tax Act, relating to 
penalty, it was observed by Page C. J. A. A. B. Concern v. Commissioner of Income 
Tax .8 


Section 28 relates not to assessment of income for the purpose' of income-tax, 
but to tbe imposition of a penalty for making a deliberately false return of income; 
and by taking proceedings under Section 28, the assessment of income for 
income-tax can neither altered nor affected. Under Section 28, however, whe- 
ther a penalty ought, to be imposed and, if so, the amount of penalty, are matters 
that, subject to Section 30 to 32, lie within the discretion of the Income-tax Officer 
and upon these questions the assessee, are entitled to ho heard [Section 28 (3)]. 
In ray opinion, in such a enquiry, evidence adduced by the assessee purporting to 
disclose the real income of the assessee is relevant and admissible not for the purpose 
of varying or affecting the assessment made for the purpose of imposing the tax 
under the Act, but in order to Bhow either that no penalty ought to be imposed, or 
that amount of the penalty ought to be less than the maximum present ed under 
Section 28 

The principle of the above case must be applicable under Section 16 of this 
Act also. The words ‘is satisfied' being the same. 

“Satisfied* * must mean satisfied by evidence to be adduced by assessee pur- 
porting to disclose his real profits. 

It may be said that the question of, a cause being reasonable or not is after 
all, one of fact to be determined with reference to the facts of each case of at least 
a mixed question of law aud faot, just like ‘sufficient cause’ under Section 27 Income- 
tax Aot, 1922. r J here has been a conflict, of decisions on the point, one of the 

(2) Jungi Bhagat Pam a water v. Commissioner I. T. B & O. 1930 Pat. 129=3 I. T. C. 418. 

(3) Benarsi Dass v. C. I. T. 1936 Lah. 685 = 1936 1. T. K. 217. 

(4) Maya Ram Durga Pd. 6 I. T. C. 471. 

(6) 6 I. T. C. 138. 

(0) 5 I. T. C. 

(7) Virbhan Bansi I.al v. Commissioner Inoome-tax 1938 Lah. 748. 

(8) 6 I. T. C. 311: 11 R. 76; 1933 Rang. 50. 

(9) Kajori Mai v. CommissAoner Income-tax U. P. 3 1. T. C. 461. 
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recent judicial pronouncement on the point being that it is after all a question of 
fact which may at times be levied into one of law. 1 See notes under Section 27 
Income-tax Act by B R. Jain, 3rd Ed 1945 

Whether theie was a leasonable opportunity allowed is a question of law in 
certain circumstances. 2 

The burden of proving sufficient, (miiw lies oil the assesxee.3 

Concealed : — Whereon tin 1 lads the assessor at first shows receipts of 

interest a> loan m his account hooks, made awiil.ibie to the department but laW 
reverse-, them and filially <4o-~d the loan account in the ass ‘ssnwnt year but does 
not diow the i«*’- -*ipt j m the nievious year, hold that it was not necessary for hint to 
.-.how the icceipts wiwn the account was finally elowd and that, therefo (\ lie is not 
guitlv of having concealed In.-, uicom*' and. as such not habit* to pay penult y.4 

Deliberately: — -Thi‘ use ol the word •(hdiberatelv* gives a. latitude' to the assi's- 
S(H . The burden of proving dehlx rate intent obviously be on the department. 
Accidental mistak* s, ot (oner, are not ])enalized by law. Penalty nriv be levied for 
filling an incorrect rdurn deliberatcU even where the subsequent return is correct 
and assessment i< made on. 5 

Profits or Capital : — Those would be the profits or eapit d a- dot n mim'd accor- 
ding to the Rules laid down in the Schedule I and ill to the At t. 

Return Made : — Thus- word* mean a rot urn made by til- assess**-- himself. At 
least, this is the nit « rpretation put on similar words, ret unit'd by such pew>n used in 
Section 28 income -t a \ Act. Oou>»*qu<*ntl\ a r ‘turn held by an agent of asst sse<‘ has 
been held not to be binding on him andthe penaMy levied in such has been held to 

be improper. 6 

Profits : —Profits, the income, would mean profits net after due deductions, 
hence where a deduction not allowable u claimed, it is a ease tor penally. 

Appeal An appeal lies to tin* Assistant Commissioner and Appellate Tri- 
bunal against an order levying penalty. 

Opportunity to asseesee Although t her*' is no provision in the Seetion28 
(3) I. T. Act, the. as-: ".see i> .ipp irent ly "utith'd to an opportunity being given to 
him to explain his conduct Ik fore penalt 3 T is levied though a formal hearing may not 
be given. 

No prosecution under Stations 23, 24 or und- r the ], P. Code r,> possible, when 
oner* penalty lias be n levied, in n-speet of the smif fa<t< [sr Section 25 (2)]. The 
words ‘Penal Code* were added by the Council of Stale Act ol 1919. 


Section 17: — (1) Any person aggrieved by a decision made in pursuance of Sec- 
tion 8, or objecting*© the amount of exces profits tax for which he is liable as 
m , assessed by the Excess Profits Tax Officer or denying his liability to 
PP 1 ‘ be assessed under this Act, or objecting to any penalty imposed by the 
Excess Profits Tax Officer, or to the amount of any deficiency of profits as assessed 
by the Excess Profits Tax Officer, or to the amount allowed by the Excess Profits 
Tax Officer by way of relief under any provision of *his Act or to any refusal by 
the Excess Profits Tax Officer to grant relief may appeal to the Appellate Assis- 
tant Commissioner 

Provided that no appeal shall lie against a determination of the amount of the 
profits of any standard period where those profits have been determined in accord- 


(1) Bhawani Sahai v. Commissioner x T. Punjab 1936 I. T. R.222. 

(2) Ibid. 

(3) Abdul Bary v. Commissioner Income-tax 5 I. T. C. 352; 194 

(4) 9 l. T. C. 12; 1936 All. 272; 1936 I. T. R. R. 180 

(5) Ariiunach«lam Chottiar (A. R. M. A .L. A. v. C. I. T Mad.) 6 I. T. 0. 58. 

(6) S. Mohd. Mehdi v. C. I. T. U. P. 211; 1935 Oudh 508; 1935 0. W. N. 490. 
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ance with the 1 (second proviso) tc Rule 1 of the First Schedule except in respect 
of adjustments made under the provisions of that Schedule: 

2 Provided further that appeal shall lie under this section against any 
apportionment made by the Excess Profits Tax Officer under the proviso to sub- 
section (5) of section 8, against any 3 (refu-al to make modifications or against 
any modifications) m. de by the Excess Profits Tax Officer under sub-section (8) 
of section 8, against any decision of the Excess Profits Tax Officer under Rule 11 
of the First Schedule , or against any decision of the Board of Referees or the 
Central Board of Revenue]. 

(2) An appeal shall ordinarily be presented within forty five days of 
receipt of the notice of demand relating to the assessment of penalty'objected to, 
or in the case of an appeal against the assessment of a deficiency of profits, within 
forty five days of the receipt of the copy of the order determining the deficiency , 
or in the case of an appeal against the amount of a relief granted or a refusal to 
grant relief, within forty five days of the receipt of the intimation of the order 
granting or refusing to grant the relief, hut the Appallate Assistant Commissioner 
may admit an appeal after the expiration of that period if he is satisfied that the 
appellant had sufficient cause for not presenting it within that period. 

(3) An appeal shall he in the prescribed form and shall be verified in the 
prescribed manner. 

(4) The Appellate Assistant Commissioner shall hear and determine the 
appeal and, subject to the provisions of this Act, shall pass such orders as he thinks 
fit, and such orders may include an order enhancing the assessment or a 
penalty. — 

Provided that order enhancing an assessment or penalty shall not be made 
unless the person affected thereby has been given a reasonable opportunity of 
showing cause against such enhancement 

(5) The procedure to be adopted in the hearing and determination of appeals 
shall be in accordance with the rules made in this behalf by the Central Board of 
Revenue. 

Previous Law : — Section 8 Excess Profits Duty Aet of 1919. 

Analogous Law' — (1) Indian : — Sections 30 and 31 Income-tax Act, 1922 
(amended) 1939. 

The provisions of Sub-section (1) to Section 17 are nearly the same as of 
Section 30, Income Tax Act, 1922 (ameded 1939) mutatis mutandis Sub-sections (4) 
and (6) contain provisions similar to Section 31 of Income Tax Aet, briefly put. 

English Section 21 Finance Act, 2 of 1939. 

Amendment : — Tim Second Proviso to Section 17 (1) was*amended by Section 
7, excess profits tax (Amendment) Act, XL1I 1940. 

The words ‘refusal to make modifications or** were added by Section 5 excess 
profits tax (Amendment) Aet , XI of 1941 (dated 30th March 1941). 

Scope of Sec! ion 17 : — Section 17 deals with appeals ngnum* assessment to 
excess profits thx. Other allied matters i e. deteiimrntion of liability to the tax 
or penalty imposed under Section 13 or the amount of deficiemy (under Section 7) 
or relief allowed or refusal to allow the same are all covered by th ' Section and appeal 
would be to the Appellate Assistant Commissioner in all such cases also. 

(1) These words were substituted for the words “first proviso” by S. 5 of the Excess Profits 

Tax Act, (Amendment Act) 1941 'XI of 1941). 

(2) This proviso was substituted for tne old second proviso by S. 7 of the Excess Profits Tax 

(Amendment Act,) 1940 (42 of 1940). 

(3) These words were substituted for the word “modifications” by S. 7 of the Excess Profits 

Tax (Amendment) Act, 1941). 
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Sub- Section (1) : — Section 17, Sub-section (1) enumerates the specific orders 
of Excess Profits Tax Officers against which an appeal lies. Orders not mentioned 
therein would not automatically be applicable and would be final, not being liable to 
be re-opened at any subsequent stage. 

This is the Rule of law and the general principle followed under Section 30 Tn- 
oome-tax Act and it must be applicable here also. 

An appeal does not , however, lie against the amount of the standard profits as 
computed for Income-tax purposes, but only as regards adjustments made thereto 
under the provisions of the Fust Schedule to the Act (see paiagiaph 24). 

Time limit : - — An appeal is ordinarily to be presented within 45 days of receipt 
of the Notice of Demand or of the order objected to, but flic Appellate Assistant 
Commissioner may, for sufficient capse, grant an extension of time [Section 17 (2)]. 

Appeal forms : — An appeal is to be in the preset j bed form and verified in the 
prescribed manner. Their forms for use in the case of an appeal to the Appellate 
Assistant Commissioner are E. P.9, 10 11, 12. 

Appeals lie to the Appellate Assistant Commissioner of excess profits tax. 

(i) against any decision of the Excess Profits Tax Officer under Section 8, 
except under Sub-section (5) or Sub-sectron (8); 

(ii) against the’ amount of the excess profits assessed, whether as regards the 
computation of standard pro f it°' or of those of a chargeable accounting period, or 
as regards the computation of the increase or decrease in the average capital employ- 
ed in the business during the chargeable accoutring period; 

(iii) in the case of the claim by an assessee that he is not within the charge to 
excess profits tax e. g., a claim than ari assessee V» business is a profession within the 
exemption conferred by Section 2 (5). 

(iv) against the order of an Excess Profits Tax Officer as to the amount of a 
deficiency of profits; 

(v) against the amount of any relief allowed under any provision of the Act by 
the Excess Profits Tax Officer 1 ; 

Once an appeal has been presented, the assessee has no option or power to 
withdraw the same, just as he can do under the Civil Procedure Code. The Act 
being a special piece of legislation is self-contained, except in and for as it relates to 
certain provision of the Income-tax Act made applicable to it, (see Section 20 post ) 
It is based on the principle that the power under the Rules of law relating to appeals 
would be negatived if the assessee could withdraw the appeal at any time, apprehen- 
ing an enhancement of assessment. 2 

The two provisos to Sub-section (1) contain provisions peculiar to the Act 
itself, apart from the generality of the other provision. The limitation, the form 
and verification and the procedure at hearing, being the necessary incidents of an 
appeal, have all been duly provided by the Section. 

While the hearing of appeal forms the subject of a distinction of Section 
(31) under the Income-tax Act, Sub-section (4) and (5) cover this field of the subject. 

Enhancement: — No older enhancing an assessment or penalty is to be made b* 
the Appellate Assistant Commissioner unless the ossessee has been given a reasonable 
opportunity of showing cause against such enhancement [Section 17 (4) proviso]. 

Proviso 1:— This proviso specifically exempts from Appeal an order of deter- 
mination of standard profits under Proviso to Rule 1 , Schedule* 1 of the Act. 

(1) Para 4 Notes and Instructions. 

(2) Commi88issioner of I. T, Punjab v. Naw&b Shah Nawaz Khan 1938 Lah. 741. 
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An appeal against such an order lies only to adjustment. 

Computation of standard profits under Rale 1 Schedule I is based on the prineb 
plo contained in Section 10, Income-tax Act. See notes under Rule 1 Schedule 

1 post. 

Proviso 2: — This Proviso covers two other specific matters i.e. an apportion- 
ment made under Section 8 (5) proviso. This relates to transfer of a part of 
business as going concern and the apportionment to be made consequent thereon, of 
the profits, losses and capital etc., by the Excess Profits Tax Officer, 

Subjection (2):-This Sub-section prescribes the time or limit for filing an appeal 
which is forty five days, time being computed from the date of notice of demand 
or receipt of copy of order in deficiency and other case. In the Bill as presented 
the time limit was thirty days. The time was exended to forty five days by the 
Select Committee. Although tiie word ‘ordinarily*! has been held to mean that there 
is nothing to prevent the above time of forty five days being extended, still there are 
express words added at the end of the Section enabling the Appellate Assistant 
Commissioner to extend the time in cases of sufficient cause for delay in filing the 
appeal being shown. ‘Sufficient cause/ will have the same meaning here as are 
assigned to the words under Section 27 Income-tax Act, (see notes under Section 
16 ante.) 

After the Expiration of Period:— Powers of extension of time in appeals 
have been universally recognized in all eases. Section 5 Limitation Act contains a 
general provision as to it, being applicable and made applicable to almost to all 
matters, where appeal is prescribed. The provision is based on justice and equality. 
The power to admit an appeal discretionary where additional grounds of appeal 
are filed. These have been held to date back to the date of originally filed, appeal, 
of which the additional grounds, when filed, become a part. 

Subjection (3): — Appeals are usually on prescribed form, the same being 
prescribed by the Rules of procedure. There is for the usual verification also, to bo 
specified by the Rules. The term shall be presented means “shall be presented**, 
An appeal may be presented by the assessee or by his agent (or even by post). 
Under recent Amendment Act, 1939, the appeal lies against the order under Section 
23 (4), therefore, the following case law is now unnecessary: — 

When a do ument purporting to be an appeal under Section 5 Limitation Act 
contains a Section 30 is filed against an assessment purporting to have been made 
under Sub-section (4) of Section 23, it should be admitted as an appeal in Bihar 
and Orissa (as Kunwarji Anand 5. I. T. C. 417) elsewhere, it should be treated as an 
application for the admission of the appeal. In neither case should the Assistant 
Commissioner make an exparte order declining to entertain the appeal on the ground 
that by reason of the proviso to Sub-section (1) of Section 30 no appeal lies. The 
assessee should be given a hearing on the preliminary issue where the appeal lies, 
and a finding should be recorded on that issue. (The notice giving the assessee 
an opportunity of a hearing should not be' issued in Form Income-tax 18 except in 
Bihar and Orissa. The decision on this preliminary issue will depend on whether 
the assessment expressed to have been made under Sub-section (4) of Section 23 was 
in fact capable of being made under that Sub-section. If the decision on this issue 
is adverse to the appellant, the appeal will be dismissed in Bihar and Orissa or its 
admission refused elsewhere on the ground that no appeal lies. 

The practice of presenting an appeal with written opinion of members of legal 
profession is to be condemned. Such opinion should be taken off before admitting 
the appeal (Maharajadhiraja of Darbhanga v. Commissioner I. T. B. and 0 . 1933 
1. T. R. 206). 

Where an appeal is not in the prescribed form nor so verified, it is rightly 
rejected in tennie.% 

(1) Mitchell and others v. Mo Neill & Co,, 1927 Cal. 518. 

(2) Domodar Prasad v. C. I. T. 3 I. T. 0. 40 
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Subsection (4):— Hearing of appeal. This Sub-section relates to the hearing 
and determination or disposal of appeal. Anglogous provisions are contained m 
Soction 31, Income-tax Act, relating to the hearing under the Income-tax Act. 

The provisions of Section 31 Income-tax Act art 1 more detailed and specific 
than those of this Sub-section. For instance, there is no specific provision for any 
further enquiry by the Appellate Assistant Commissioner, which it cannot, on princi- 
ple be said is barred. Apparently the term hearing includes it. In Bridhe Mai 
Lodha v Commissioner Income-tax U. P .* it has been held that an Assistant Commi- 
ssioner is not, m the course of hearing ail appeal, confined to the record before him; 
has the discretion, if he so deems fit, to eall for further evidence, though be compell- 
ed to do so. 

As to the right of appellant to adduce fresh evidence at the hearing of an 
appeal he has no higher right than he would have in a civil suit- under On 1 or 41, 
Rule 1 27, Civil Procedure Code (15 of 1908)1 . There is no error of law in refusing to 
admit fresh evidence in second appeal before the Commissioner where the assessee 
inspite of opportunity to produce it before the Assistant Commissioner, did not pro- 
duce the same there. 2 Be it noted, however, that while the scope of letting in fresh 
evidence under Order 41 Rule 27 C. P Code limited, being available* only in certain 
cases, the power of Assistant Commissioner on the Income-tax side on the. matter is 
less fettered, a wider discretion being given to them [Sub-section (2) to Section 31]. 
This was the* view taken in the case of Bridhe Mai Lodha just cited above, by the 
Allahabad High Court. In the matter of lotting in evidenee^howevor, the Assistant 
Commissioner, like the Income-tax Officer is not bound of the strict l ochniculit.ies 
and the letter of the law of evidence down in the Indian Evidence Act, sec notes 
under Section 23 supera on the point. 

An important point in connection with the hearing of appeals that at times 
arises, is this. Under O, 41, B. 17, C P. Code of 1908, if ‘the appellant does not 
appear whon the appeal is caUed on for hearing, the Court may make an order that 
the appeal be dismissed.' Under the former Code, the Court was bound to dismiss 
the appeal but under the present Code, it is no* bound though it may 3 This applies 
to adjourn hearing also. 4 The Allahabad,*' 5 Calcutta, 6 Madras? and Rangoon 8 . 
High Courts have interpreted it to mean that the Court should adjourn it to another 
date. The Appellate Court may taken up appeal, at any time or hour of the day 
fixed for hearing , when the assesseee may not be present. It may be taken up .before 
the usual Court hours, at tirm*s. In such a ease, if the assessee appears in due time, in 
the course of the day' and t-he Court refuses to keai him, the Comt acts witli grave 
irregularity .8 On the same principle, if an assessor's appeal is taken up at any time*, 
in the course of the usual Court business hours when he happens to be absent, but 
when he appears in due time (t.e Court time), in the course of the daj r , (either in person 
or by representative) and is ready to proceediwith the appeal, but. the Court refuses to 
hear him, it also acts with irregularity. The implication is that, if the appellant 
appears, at ang time during the Court hours , on the date fixed for hearing he must be 


* 1934 All. 217. 

(1) E. M. Chettyar Firm v. Commissioner I. T.. 7 R. 035; 1934 Rang. 4. 1, T. C. III. 

12) Ibid. 

(3) Basudev v Bidoshi 0 R. 612; 1929 Rang 11 (12) Taber Shoikh; Chowkidar v. Otoruddi 

Howaldar 20-C. 412; 1929 Cal. 476, Musnliuraklmth Mu ham as v. Manavikrama Zdmorin 
Raja Avergal 1923 Mad. 13 (14); 45 M. 882. 

(4) Gangadhar Keshawa v. Rh~nohandra (1894) 7 C. P. L. R. 1 (2). 

(5) Nazir Khan v. Itwari 1924 All. 144. 

(6) Taher Sheikh v. Otarudi Howaldar 19?'.' Cal. 475 (476). 

(7) 1923 Mad. 18 (14); 46 M. 182 (oited supra). 

(8) 1929 Rang. II; 6 R. 12 (do.). 

(8) Hakeemunisa v. Muodoom 1 South W. R. 246. 
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given a hearing. It is desirable to accommodate litigants to some extent if their 
pleaders happen to be absent in another Court and have a chance of attending within 
a short time so as not to distrub the business of the Court. I 

Denial of liability : — An assessee may also in appeal deny his liability to be 
assessed to excess profits tax, though lie has not done so before the Excess Profits 
Tax Officer (Rani Anand Knar v. C.l . T . I. T. R, 126). 

Factors determining Assessment — There may be eases where the determination 
of assessment to excess profits tax depends on more than one factor. For instance, 
an assessee has the option to select either the ‘profits standard* or the percentange 
standard. If an assessment is made on a standard properly calculated, the assessee 
would be at an advantage. The matter of application of standard however, is to be 
decided by C. B. It. their decision being final. As this affects the entire assessment, 
assessee were held to have a right of appeal against the assessment, inspite of the 
finality of the decision of C. B. It. as to the one factor, i.e selection of standard 
The Post of London Authority v. C. /. R. 10 T.C. 122,142,243 per Serutton L. J. 


Determine the appeal * — It means the same ‘disposal* in Section 31 Income- 
tax Act. An Assistant Commissioner must, in disposal of an appeal, state facts and 
give reason for his decision. 2 A contrary view was, however, taken in a Rangoon 
case. 3 

Subject to ihe provisions of this Act * — These qualifying orders are wide enough 
to include all restrictions and limitation of excess profits tax Assessment and other 
matters, which may form the subject of an appeal under Section 17 (1). See also 
notes under Section 18 post (1). 

Such orders as be may think fit:— These words are too general and comprehe- 
nsive as compared with the explicit provision contained in Section 3i (3) (1) Income- 
tax Act, winch are ‘confirm*, ‘enhance* the assessment and in the case of an assess- 
ment of firm etc. 

Only an order enhancing an assessment or penalty has been specifically men- 
tioned, in this Sub-section. Enhancement may be ordered after giving reasonable 
opportunity to appellant. 

Sub -section (5): — i his Sub-section relates to procedure at the hearing of an 
appeal, which is to be governed by the Rules and the subject to be formed by the 
Central Board of Revenue. 


Section 18. (1) Any person objecting to an order passed by an Appellate 
A i a n Assistant Commissioner imposing on him a penalty 

ppea o jommissioner j Section 16 or enhancing bis assessment or enha- 
against Appellate Commis- ncing a penalty under Section 17 may appeal to the 

eumer s orders, imposing p- Commissioner within thirty days of the date on which 

enalt%es or enhancing asses - % J. , 

sments or penalties. he was served Wlth notlce of ,uch ordcr 


(2) In disposing of the appeal the Commissioner may, after giving the app- 
ellant an apportunity of being heard, pass such orders thereon as he thinks fit 

(3) On the coining into operation of Part II of the Indian Income-tax (Ame- 
ndment) Act, 1939, this Section shall cease to have effect 

Previous Law: — Section 8, Act 10 of 1919 contains similmar provision. 
Appeals under Section 8, Excess Profits Duly Act 1919 from the decision of the 
Assessing Officer, the Collector lay to the Chief Revenue Authority which, at the 
option of the appellant decided the same itself or referred it to the Board of Referees. 


(1) Ramdhan v. Bishnu Prasad (1920; 64 I. C. 715 ;5 Pat. M. 917. 

(2) Ram Pratap Suklilal v. C. I. T. Pb. 3 1. T. C. 362. 

(3) E. M. Chettyar Firm v. C. I. T. Burma 7 H. 635; 1930 Rang. 224; 4 I. T. C. 111. 
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2- Analogous Law : — (a) Th<' administration machinery in the United King- 
dom is entirely different. The Assessing Authorities in the. matter of excess profits 
tax are the Commissioners Inland Revenue, from whose decision appeal is heard by 
Special Commissioners. In this connection see Section 21 (2) Proviso cited under the 
preceding Section 17. 

Then, there is a reference on a case staled to the High Court (King’s Bench 
Divison) Appeal Irom the latter’s decision lies to the Court of Appeal and thence 
finally to the House ol Lords. 

( b ) Indian Law • — Section 32 Income Tax Act (1) (3) 1922. 

Scope of Section 18 / — Section 18, was added by the Select Committee makes 
provision for a second appeal t o the Comm isssniu r Income-tax in certain matters 
therein enumeiated. It follows the line of Section 32, Income-tax Act, 1922 (amend- 
ed 1939). 

Now second appeals shall lie to Appellate Tribunal [Section 19 (2)]. 

Appeal bes undei Section 19 (2) of the Act to the Appellate Tribunal against 
anv ord< r made by the Excess Profits Tax Appellate Assistant. Commissioner under 
Section 10 or L7. Notice of appeal to the Tribunal must be given within 60 days of 
the Order appealed against. The prescribed iorm ao* E. P. 9 (T) 10/13 (T) 11 (T) 
11 (1) (T), 11/13 (T), 12 (T) and (12) (1) (T). 

Section 19 (1) The Commissioner may of his own motion call for the record 
r of any proceeding under this Act which has been taken 

Power of reviaon any £ xcess p ro fits Tax Officer or Appellate Assista- 

nt Commissioner sub-ordinate to him, and on receipt of the record may make su- 
ch enquiry, or cause such enquiry to be made, and, subject to the provisions of 
this Act, may pass such orders thereon (including an order enhancing assessment) 
as he thinks fit. 

Provided that he shall not pass any order prejudicial to a person to whose 
business this Act applies without hearing him, or giving him a resonable opportu- 
nity of being heard. 

(2) On the coming into operation of Part II of the Indian Income-tax (Amend- 
ment) Act, 1939 ^sub-section (1) shall cease to have effect, but thereafter any Excess 
Profits Tax Officer or any person in respect of whose business an order under Sec 
tion 14 has been passed who objects to an order passed by an Appellate Assistant 
Commissioner under Section 16 or Section 17 may, within the prescribed time 
and in the prescribed manner, appeal against such order to the Appellate Tribunal 
constituted under the Incom tax Act, 1922, and that Tribunal shall have all such 
powers in disposing of the appeal as it has in respect of appeals preferred to it un- 
der the Indian Income-tax Act, 1922. 

1. Previous Law No Excvss Profits Duty. Such provisions existed in the 
Excess Profits Duty Act of 1919. 

2. Analogous law : — Indian Income-tax Act , 1922 Section 38. 

3- Scope : — Section 19 contains provision as to the powers of revision by 
Commissioner. These provisions are similar to thov' contained in Section 33 In- 
come-tax Act. Section 33 (Income-tax Act) enables the Commissioner of his own 
motion to call for the record of any proceeding under the. Act, and after an enquiry 
to pass, subject to the provisions of the Act, such orders as ho thinks fit. 
The same are the provisions of Section 18 of Excess Profits Tax Act. The power 
under Section 33 Income-tax Act is that of revision or superiptendence* and for 
purposes of initiating proceedings of reassessment. Section 33 of the Act is subject, 
to the provisions of Section 34 of the Income-tax Act and the Commissioner has no 
right of initiating or independently stalling re-assessment proce dingsl. Even though 
no limitation of time is prescribed for inPaferonce In way of revision under Section 

* Abdul Katlir v. Commissioner liKoiiie-tox, Mad. 1! 1. T. G. .‘167 (879; 1828 Mad. 254. 

( 1 ) 21. T. C. 380. 
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33, the court would almost always incline in favour of taking the view that such 
exorcise of power should be within a reasonable* time of the proceedings sought to bo 
revised, reasonable time being computed by tin* Court having regard to all the other 
provisions of the Act, to the facts of the particular case and the special feature, if 
any, in it 1 . The, powers of review under Section 33 can bo exercised by the Commi- 
ssioner during the ponding of an application under Section 66 (2) as is shown by tho 
Proviso to the latter Section, [ Chettyar (C.T.V.8.) firm v. Commissioner I.T. Mad A 

I.T.C. 160 ]. 

Section 19 (1) Conferred powers of revision of orders passed by Excess Profits 
Tax Officers, just like* Section 33 I.T. Act 1922. 

These were subject- to tho provisions of the Second Sub-section of Section 19 
and on th ' s' t ting up of Appellate Tribunal, tin* Commissioner powers of revision 
were to cease and an ap,j *i( ( I *eo id imp nD wist) lb to Appellate Tribunal. 
Since the Appellate Tilhunal has ah early In cn set up sinc< long, these powers of revi- 
sion natural! v aie not any longer in existence in view ol Section 19 (2) Excess Profits 
Tax Act, 


In this connection it is noteworthy that that the Commissioner power of revi- 
sion under Section 33 (. T. Act- have, been revised under Section 33A (newjy added) 
I. T. Act [Section 18 J. T. (Amendment) Act, 23 of 1941]. 

Since', howevei,n<> amendment has been made on the- pomt in the Excess 
Profits Tax Act, S etion 19 (2), tin* existing provision must be taken to stand and 
hold goovi. 

An Excess Pi ofits Tex Officer. Just like Assessing Income-tax Officer under 
the Income Tax Act, Excess Piofits Tax Assessing Officers arc abo given powers to 
appeal to the Tribunal, if they feel aggrieved by the Appellate Assistant Commissio- 
ner's order. 


Section 20. The Commissioner may, at any time within four years from the 
Rectification of mistakes date of any order P assed whether by himself or by any 

• 1 Appellate Assistant Commissioner or Excess Profits Tax 

Officer under this Act, rectify any mistake in any evidence recorded during asses- 
sment or appellate proceedings, or any mistake apparent from the record and 
shall within the like period rectify any mistake apparent from the record which 
has been brought to his notice by a person to whose business this Act applies : 


Provided that no such rectification shall be made having the effect of enhan- 
cing the liability of any person unless that person has been given a reasonable op- 
portunity of being heard- 

1. Previous Law: — No such provision. 

2. Analogous Law : — Section 35 Indian Income-tax Act. 

3- Scope : — Section 20 just like Section 35, Indian income-tax deals with 
rectification of mistakes. The power confined upon the Commissioner or Appellate 
Assistant Commissioner of Income-tax or tho Income-tax Officer by Section 35 to 
rectify a mistake, whether on his own motion, or on the application of an assesscc. is 
confined to the rectification of mistakes patent from the facts or documents which 
were before him when he passed his levisional appellate or original assessment order, 
as the case may be. This Section does not confer on the officers general power of re- 
view or authorise any assassee to introduce any new facts in connection with the said 

assessment. 


The object of the Section is to allow corrected mistakes such as are apparent 
from the record i.e obvious or patent mistakes. In a Bombay case under Section 
26 of the 1918 Act, (corresponding to Section 35) Mac Leod G. J. observed:— That 
Section only relates to a mistake in the demand of any assessment and cannot enable 


(l) 2 I. T. C. 379. 



126 


EXCESS PROFITS TAX ACT, 1940. 


the discontented assessee who has paid the amount demanded from him, to re-open 
the question of the assessment. The Section provides for the rectification of mistakes 
caused by the demand not corresponding to the assessment, and does not provide 
for an appeal to the Commissioner from the order of the Collector under Section 26 
either rectifying the mistake or refusing to rectify a mistake on an application made 
by the assessee.” 1 

The scope of Section 20 has been widened by the Select Committee by adding 
the words ‘in any evidence recorded during assessment or appellate proceedings’ 
before the words ‘apparent from tbe record’. The Commissioner is thus given power 
to correct a mistake subsequently discovered in evidence recorded assessment or 
appellate proceeding. 


A deduction wrongly allowed in respect of Director’s remuneration has, under 
the English Law on the point, been held to fall within a mistake that can be rectified 
(Hinshelwood and Co. Ltd. v. C. .1 R. 12 T. C. 417). 


A wrong deduction however, has, under the Indian law, been held to be 
covered by S. 34 1. T. Tax Act fit for (additional Asstt.) 

(Amir Singh Sher Singh v. C. T T. Lahore, 8. I. T. C. 198 A. 1. R 1935 
Lah. 36) 

Section 21. The provisions of Section 4A, 4B, 10, 13, 24B, 29, 36 to 44C 
A 7 . . (inclusive), 45 to 48 (inclusive), 49E, 49F, 50, 54, 61 to 

ppica, vans oj provisions 53 (inclusive) 65 to 67A (inclusive) of the Indian In* 

of c. x of come*tax Act 1922, shall apply with such modificatio- 

ns; if any, as may be prescribed, as if the said provisions were provisions of this 
Act and referred to excess profits tax instead of to income tax, and every officer 
exercising powers under the said provisions in regard to income tax may exercise 
the like powers under this Act in regard to excess profits tax in respect of cases 
assigned to him under Sub*section (3) of Section 3 as he exercises in relation to 
income*tax under the said Act : 


Provided that reference in the said provisions to the assessee shall be con* 
strued as references to person to whose business this Act, applies. 

Previous Law: — Section 15 Excess Profits Putj’ Act, 10 of 1919. 

Analogous Law: — Schedule 7, Part Adaptation of Income- lax Principles as to 
computation of profits Part 1-13. Finance Act, 1937 Fourth Schedule. Part II, 
Paras, 3, 4 and 7 also contain same similar provisions 

Scope of Section 21:— By Section 21, certain provisions contained in the 
Income-tax Act, 1922, have been made specifically applicable to the Excess Profits 
Tax Act, they are to be read as part of this Act, mutatis mutandis with modifications 
prescribed by the Rules under this Act. 


These provisions are Sections 4 A and 4 B — Residence in British India and 
Ordinary residence. 

Section 10: — Relating to business including deductions under this head. 

Section 13: — Relating to method of accounting. 

Section 24B: — Tax of deceased person payable by representations. 

Section 29: — Notice of demand. 


Section 36 to 44 C. (inclusive). 

Section 36: — Tax to be calculated to nearest anna. 


Section 37: — Power to take evidence on oath enforcing attendance of persons 
as notice compelling production of documents and issue of summons for examination 
of witness proceedings to be judicial proceedings. 


1. The Jubilee Mills Ltd. v. C. I. T. Bombay 1926 Bom. 257: Bom. 27 L K. 400 : 2 I. 
T. C. 26. 
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Sections 38: — Power to call for information in certain cases i.e. firm, Hindu 
Undivided family, trustees guardians or agents etc. 

Section 39: — Power to inspect register of members of the company. 

Section 40:— Relates to liability in case of guardian trustees and agents. 

Section 41:— Court of wards cases. 

Section 42: — case on non-resident ’ liability. 

Section 43: — Agents to be are. 

Section 44: -Liability in case of discontinued firm or association. 

Section 44- A to 44 C, — Stopping cases . 

Section 45 to Section 48: — Recovery of tax. Section 45 tax when payable. 
Section 46 mode and time of recovery of tax. Section 47 Recovery of penalty. 
Section 48 refunds. 

The Provision of Section 45 of the Indian Income-tax Aot, 1922, are by Section 
21 of the Excess Profits tax Act, 1940, made applicable to the recovery of excess 
profits tax and penalties. Normally, therefore, payment should be demanded on 
the same date as specified in corresponding income-tax notice of demand. In the 
course of the passage of the Excess Profits Tax Act by the Legislature, however, a 
promise was made that consideration would be given to cases where a payment of 
incom-tax super-tax and excess profits tax on the same date would create hardship. 
If therefore, in any case where it is represented that payment onthe same date would 
create hardship, the Excess Profits Tix Officer is satisfied that in fact hardship would 
be involved and that deferment, of collection would not endanger the Revenue, he 
may agree to payment by instalments. The instalments allowed should not exceed 
three in number and should commence not later than the date on which, normally, 
the whole of the tax would be payable and the interval between any two instalments 
and the next should not exceed two months. 

In the case of an assessment which is under appeal, the Excess profits Tax 
Officer, in the exercise of the discretion given him by Section 45 of the Indian 
Income-tax Act, should, provided he is satisfied that the appeal is bona-Jied assent 
to deferment, until after settlem »nt of the appeal, of so much of the tax as in 
disputed 

Section 49 E:*-Power to set off amount of refund against tax remaining payable. 

Section 49-F: — Power of representations of decased or disabled person to 
receive refund. 

Section 50: — Limitation claim for refund. 

Section 54: — Disclosure of information by a public servant. 

Section 61: — Appearance of assessee by authorized representation. 

Section 62: — Receipt to be given for money paid or recovered. 

Section 6 1: — Service of notices. 

Section 65: — Relates to indemnity. 

Section 66: —Reference to High Court, 

Section 66-A: — Hearing of references of appeal to Privy Council in certain 

cases. 

Section 67: — Bar of Civil suit. 

Section 67- A: — Computation of limitation period — date of pronouncing judg- 
ment to be extended. 

A glanoe at tho above list will show that even in certain matters of minor 
details tho provisions of tho Income-tax Act have been made applicable. These 

(1) Para 13 No tea and Instructions. 
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provisions are to be deemed, as incorporated in and forming part of the Excess 
Profits Tax Act, 1940 by virtue of this Section. 

Modifications as may be prescribed' — The term ‘prescribed’ has been defined 
by section 2 (9) as prescribed by the Rules made under this Act. So any modi- 
fication that may be intended to be made as to the provisions of Income-tax Act, 
as contained in the various Sections of the Income-tax Act, 1922 enumerated in 
Section 20, are to form the subject matter of the Rules under the Act. 

Section 61: — Appearance of asscssee by authorized representation. 

The difficulties in the matter of representation by “Income-tax practitioners’* 
with the meaning of Section 01 (2) (iv) (a) have been remedied to a great extent by 
amendment of the Rules. For instance, see copy of letter I). 0. No. 21921 I. 1 . 41 
dated 17-9-1941 from Secretary C. 13. Revenue to Secretary FT. Practitioners. 
Association, Delhi. (I. T. Gazette October, 1941 Part V page 39.) 

Rule 4 has extended some of the Income-tax Rules to excess profits tax 
proceedings-For instance', 

(1) Income Tax Rules 8, - lelating to Depreciation allowance. 

(2) Income Tax Rules 33. 34 ascertainment of British Indian 

Income partly in British India and partly abroad. 

(3) Incom Tax Rules 23, 24 relating to partly of agricultural Income. 

(4) Income Tax Rule S14 45 relating to representation by the Accountants 
and Income Tax Practitioners in excess profits tax cases. 


Proviso-Assessee: —An assessee under the Act is a person to whoso business 
the Excess Profits Tax Act applies. 

Section 22. (1) Notwithstanding anything contained in the Indian Income-tax 
Income-tax papers to be Act 1922 > ail information contained in any statement 

available for the 'purposes 


of this Act . 


or return made or furnished under the provisions of 
that Act, or obtained or collected for the purposes of 


that Act may be used for the purposes of this Act. 


(2) All information contained in any statement or return made or furnished 
under the provisions of this Act, or obtained or collected for the purposes of this 
Act, may be used for the purposes of the Indian Income-tax Act, 1952 

1. Previous Law: — Section 16 Excess Profits Duty Act 10 of 1919. 

2. Analogous Law; — Regulation No. 7 of the Regulations dated 30th Novem- 
ber, 1939, made by Commissioners Inland Revenue under Section 21 of English 
Finance Act (2) of 1939 cited under Section ante contains similar provisions. 


3. Scope of Sections 22: — Section 22 may well bo said to be exception to 
the certain provisions of the Income-tax Act, 1922, whereby certain papers, docu- 
ments and other records connected with Income-tax matters is treated as confiden- 
tial and not generally available. Against these provisions of the Income-tax Act. 
Sections 22 provides, that these provisions notwithstanding, all Mich information as 
is contained in those documents or has been furnished under the Income-tax Act or 
has been obtained or collected thereunder shall be available for use for the purposes 
of assessment to excess profits tax. 

Sub-section (2) of section 22 contains provisions by way of reciprocal arrange- 
ment. While under Sub-section (1) all information in any statement or return 
furnished, obtained or collected under Tncome-tax Act, may be used for the purpose 
of excess profits tax assessment Sub-secEon (2) lays down that, by way of 
reciprocity, all information contained in any statement or return and furnished 
obtained and collected under Excess Profits Act may also be used for income-tax 
assessment purposes. 

The two taxes are allied, and although excess profits tax is levied under special 
ciroumstances, it is after all a tax and the principles and Rules of taxation applying 
to both are naturally akin and almost similar. 
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The scheme of the two takes naturally differs but the principle does not and 
in fact, cannot. 

Hence, the utility of the provision contained in Section 22. Such a provision 
must facilitate the work of the assessing department, in particular when the functio- 
naries in both the lines are the same When the same assessing Officer is to enquire 
into and assess income, profits and gains for income-tax purposes, any information 
before him as such may well and with advantage be used when he assesses in a 
different capacity as Excess Profits Tax Officer. 

So, the utility and the need of the provisions contained in Section 22 is 
apparent and its applicability also is after all, no difficult matter: 

4. Sub-section (1) — Notwithstanding anything contained in the Indian 
Income-tax Act, 1922: — Section 54 Income-tax Act contains provisions according 
to which all particulars contained in any statement made, return furnished or 
accounts or documents produced under the provision of the Income-tax Act shall be 
treated as confidential. {Sub-section (2) of Section 54 makes any disclosure of the 
above-mentioned information by a public servant punishable. Sub-section (3) 
of Section 51 enumerates certain disclosure which have not been penalized by the 
Income-tax Act 

Section 21 may thus be taken to be a string in the long test contained in 
Sub-section (3) to Section 54 Income-tax Act. 

May be used: — The expression ‘may be used’ both in this and in Sub-section (2) 
of this Section must mean ‘may be used’ by the department or the assessing officer or 
officers. It is not a privilege accorded to the assessee or the person whose business is 
in question for excess profits tax purposes. 

Section 23. If any person fails, without reasonable cause or excuse, to fur- 

Failure to deliver returns " ish in due time ^ ret “ rn ? r • totem *nt, or to pro- 
nr statement* duce, or cause to be produced, any accounts or docu- 

ments required to be produced under Section 13, he 
shall on conviction by a Magistrate be punishable with fine which may extend to 
five hundred rupees, and with a further fine which may extend to fifty rupees for 
every day during which the default continues. 

Previous Law: — Section 12, Excess Profits Duty Act 10 of 1019. 

Analogous Law:— (1) Finance Act, 1937 fifth Schedule Para. 4 Part III. 

(1) Supplementary provisions contain similar provisions. Section 107 (I) and 
(3) English Income-tax Act also contains similar provisions. 

Section 51 (c) and ( d ) Indian Income-tax Act contains the same provisions as 
are contained in this Section. 

Scope of Section 23: — Section 23 , makes it a penal offence, in certain circums- 
tances not to furnish in time any return or statement callod for by the authorities 
or any accounts or documents so called for under Section 13 ante: — The provisions 
is entirely similar to the one contained in Section 51 of the Income-tax Act 1922 
amended 1939). 

Penalties on conviction before a Magistrate. 

Section 23 provides for presection before a Magistrate of any person who, 

(i) Fails, without reasonable cause or excuse, to furnish in duo time any 
return or statement, or to produce or cause to be produced any accounts or documents 
to be produced under Seotion 13, or 

(ii) makes, in any return required under Seotion 13, any statements which is 
false, or which he either knows or believes to be false or does not believe to be true. 
The penalty, 

(a) in the case of (i), may extend to Rs. 500 with a further penalty of Rs. 50 
for every day during which the default continues; 
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(b) in the oase of (ii), may be simple imprisonment which may extend to six 
months, or a fine which may extend to Rs. 1,000, or both. 

Any case which the Excess Profits Tax Officer considers, should be taken before 
a Magistrate, should be submitted to the inspecting Assistant Commissioner for his 
instructions before any such proceedings are commenced. 1 

“Reasonable cause”:— It is a question of fact for the Magistrate to decide 
whether reasonable cause or excuse exists or not in a particular case. 

Bee also notes under section 13 ante. 

To furnish in due time:— Section 34 (b) of 1880 Act corresponded to this 
provision. In a case under Section 34 (b) 1880 Act, conviction was held as bad 
where notice calling for return was sent by ordinary and not by registered post. 
In this case, accused had denied having received the notice. It was held that 
delivery by un- registered post did not amount to valid service of notice. While 
Section 23 (2) empowers the Income-tax Officer to require* a person making a return 
to attend at his office, under the provision of Section 01, any person required or 
entitled to attend before any Income-tax Authority may either attend in person or 
may he represented by a person duly authorised by him in writing. 

The above are provision under the Income-tax Act and must apply to cases 
under the Excess Profits Tax Act also. 

To produce or cause to be produced: — Tn a case under section 39 (d) and 40 
Act 7 of 1918 (corresponding to Section 51 and 52 of present Act) it was held that a 
penal assessment (now under Section 28) under Section 24 (of Act 7 of 1918), for false 
statement was no bar to a prosecution for failing to produce accounts and docu- 
ments. 3 This is no longer good law in view of Section 28 (4) Clause 4 of Section 28 ; 
provides that were a penal assessment under that Section is imposed by the Revenue 
authorities, no criminal prosecution for an offence shall he instituted*on the same facts. 
It is obviously not desirable that there should bo room for a possible conflict between 
the Revenue and Judicial Authorities, and it is also unreasonable that a double 
punishment should be provided for. 4 

Fine and with a further fine: — Though the words in this and in Section 51 
Income Tax Act, differ, a recurring fine may be imposed for default under both the 
Acts. Tn the case of ‘fine’ to be imposed for a continuing offense, as contemplated 
by this Section, ‘fine 5 cannot be levied prospectively. An order for payment of so 
much fine per day till the default continues is illegal; thore must be proof of con- 
tinuing offence to give Magistrate jurisdiction to make such an order. 5 Whether 
imprisonment in default of payment of fine can be imposed under this Section, is a 
point that does not appear to have been decided’ In one or two cas^s under the 
Municipal Acts imprisonment in lieu of detault in payment of tine was held legal 6 
while m cases under the Railway Act, it was held not to be so 7 

Section 24 — If a person make in any return required uuder section 13 any 

statement which is false, and which he either 
False statement and declaration . knows or believe to be true, he shall be pun** 

ishable on conviction by a Magistrate with 
simple imprisonment which may extend to six minths, or with fine which may 
extend to one thousand rupees, or with both. 

(1) Para 12 Notes and Instruction. 

(2) Emperor v. Ramchran 17 A. L. J. 140: l T. T. C. 21: 29 C. I. J. 22. 

(3) K. E. V. 8. M. Hussain A ,; & Co. 11.1. C. 48, 43 M. 498 ; 21 Cr. L. J. 295. 

(4) Para. 87 (v) I. T. M. 

(5) B. v. Wazir Ahmad 24 A. 309: Bamk^han Biswas v. Mazumdor 27 C. 5Gff. 

(6) In re: Lakhima 18 B. 400. (penalty under Municipal Act, was held to be fine and im- 
prisonment in default of its payment was held legal) R. V. Rappel 18 M. 490 (Imprison- 
ment in default ofpaymefit of fine held_ legal.) 

(7) R. V. Kutrappa 18 R. 440 : R. V. Subramanya Iyer 20 M. 35 (both being oases under the 
RIy. AH) 
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1. Previous Law : -Section 12 Excess Profits Duty Act 10 of 1919. 

2 Analogous Law:— 

1. Finance Act, 1937, fifth Schedule Part III, (Supplementary Proviso 

Para 4) 

2. Section 52 Indian Tncome-tax Act 1922 (amended 1939) contains 

similar provisions though these are more wide and comprehensive 
than the provision of Section 24. 

3- Scope of Section 24: — While offences under section 22 arise out of the 
non -performance of certain acts and duties imposed by the Act, Section 23 deals with 
an offence which is so jierse, bringing a particular statement in a return falsely made 
within the pale of criminal law and rendering it punishable. It is particularly note- 
worthy that while the range of Section 52 Income-tax Act is much wider embracing 
false verifications etc., also Section 23 is limited in its scope to a case of a false 
statement made deliberately in the return required to be made under Section 
13 ante : — 

4. Which he either knows etc: — These words are meant to indicate a deli- 
beiately made false statement which alone is punishable. As already noted under 
S 'cope above, case of inadvertence are not covered. 

The case law under the Income-tax Act as to false returns must apply here- 
under also. 

A revised return tiled under Section 22 (3) cannot condone an offence under 
Section 52 though it might mitigate it. 1 The offence is committed on the day, the 
return made under Section 22 (2) is verified. 2 Offence under Section 52 can be tried 
by a Court of the place where the return is verified and not where the return is 
filed. 3 sanction granted lor an offence under Section 82 would not warrant a convi- 
ction under Section 81.4 

No reference lies at High Court on the point whether after filing a revised 
return an assesseo can bo proceeded against under Section 52 or on any point arising 
out of Section 52, because Chapter VIII wherein Section 52 lies, is expressly placed 
beyond tbe pale of Section 66 [See Section 66 (1)]. 

5. Simple imprisonment of with fine or with both: — While an offence under 
Section 22 ante is punishable only with line, which may be recurring, an offence under 
Section 23, being more serious, may be dealt with imprisonment also. It is to be 
noted that imprisonment is not necessary to be implicated as part of sentence under 
this Section, the conjunction ‘or’ used indicating that both the fine and imprisonment 
may be either alternative or may be joined. 


Section 25. (1) A person shall not be proceeded against for an offence under 
Instruction of proceed ■ Section 23 or Section 24 except at the instance of the 


ings and 
offences. 


composition of 


Inspecting Assistant Commissioner. 

(2) No. prosecution for an offence puishable under 
Section 23 or Section 24 or under the Indian Penal 
Code shall be instituted in respect of the same facts as those in respect of which 
a penalty has been imoposed under this Act. 

(3) The Inspecting Assistant Commissioner may, either before or after the 
institution of proceedings, compound any offence punishable under Section 23 or 
Section 24. 


(1) Ganga Sagar v. Emperor 4 I. T. C. 97: 1929 All 919. 

(2) ibid. 

(3) Mhod. Deen Pakiri 45 M. 839: 1923 Mad. 50; 23 Cr. L. J. 619 1 I. T. C. 193. 

(4) Champa Lai Girdhari Lai 1933 Nag. 368. 

Narain Dae Mohanlal v. Commissioner I. T. U. P. 1933 All. 231: 6 I. T. 0. 248. 
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1. Analogous Law ; — (1) Indian Income-tax Act, Section 53 contains similar 
provisions. 

2. Scope of Section 25: — An Inspecting Assistant Commmissioner’s sanction 
is necessary for prosecutions to be launched undei Sections 23 and 24 of the Act. just 
as under Sections 51 and 52 Income-tax Act, so under Sections 23 and 24 of this Act* 
the two offences are dist inct and separate. Consequently sanction to prosecute under 
one would not peiimt of a trial and conviction under another. This was the finding 
in Champa Lai Qirdhari Lai v. Emperor * and must hold good under this Act also. 
The powers, to eompound is also the same as under the Tncome-tax Act, (S. 52). 

3- At the instance of the Inspecting Assistant Commissioner : — A criminal 
prosecution cannot, under Section 53 (1) of tin* Act, be instituted «*xivpt at the ins- 
tance of Assistant Commissioner. In most cus action under Section 2N will bo 
effective, although m more serious cases a prosecution might be launch 'd. Under 
the recent amendment Hit* Inspecting Assistant Commissioner can act. Prsceution of 
assessors lor offences under Section 51 and 52 cannot be commenced except at the 
instance of an Assistant Coimmssionei and the Assistant Commissioner, is under 
Section 53, empowered to stay any such piooe 'dings or compound any such offence. 
The power of compounding an offence in one that can be exercised not only after 
proceeding have been commenced, but Ivdb.o pioceodings are instituted, at all. 1 An 
Income-tax Officer can uho lodge a complaint, but with the sanction of *he Assi&tant 
Commissioner and that, even in respect of offcim* committed befoic his predocossor.2 
An Assistant Commissioner alone can act under this iVdion, Ins poweis being exclu- 
sive in the matter, not even the Commissioner or Cent i a! Boaul of R< \ onue can oxer- 
cise these powers. Prosecutions in England aic msitutul at. the instance of Assessing 
Commissioner. 

4. Sub-section (2) : — The provisions of the Subnotion arc the same as those 
of Section 28 (4) Income-tax Act 1922 (corresponding to Section 1C of this Act). For 
this very reason, these provisions were added at first to Section 10 of this Act by 
the Select Committee. They weie latter transferred to this Section. They serve 
the same purpose here, i e. of avoiding deahug double punishment on the same fact*. 

6. Subjection (3) : — Sub-section (3) of Section 25 of this Act i* the same as 
the newly added Sub-section (2) of Section 53 income tax (amended 1939). 

The word ‘may* distinctly points out to the fact that it is entirely within the 
discretion of the Assistant Commissioner to slay proceedings or t u compound. The 
provision in the Sub-section, however, does not permit or entitle an Assistant Com- 
missioner, under guise thereof, to exact as large a sum as possible from an assessce 
under threat of prosecution.^ 

The Assistant Commissioner took proceedings for the prosecution of an asscsseo 
for offence under Sections 177 and 193 I. P. C., whereupon the assesses applied to 
withdraw then appeal and also prayed, by a separate application, for withdrawal of 
prosecution, though an offence under Section 193 l.P.C. is not compouudable, except 
with the consent of Public Prosecutor acting under diiection of the local Govern- 
ment. The Assistant Commissioner dismissed the appeal but passed no order on the 
application for withdrawal of the pi elocution. Thereupon, the asses see sought a 
hearing of their appeal on merits, alleging that they had withdrawn the appeafonly 
on the understanding that criminal proceedings against them would bo withdrawn. 
The Assistant Commissioner ordered that he had no juiisdiction to re-open the mat- 
ter, the appeal having been dismissed already. Held , on reference, that there was 
no question of law for the Court to answer md that the remedy of the assessces lay 
in applying to the Commissions tncome-tax in revision. 4 

* 1939 I. T. R. 384. 

(1) Para 128 I. T, M. (old editiou) 

(2) P. D. Patel v. Emperor 1938 1. T. R. 363. 

(3) Gangasagar v. Emperor 4 I. T. C. 

(4) Shyam Sunder Behari Lai v. C. 1. T. 6 I. T. C, 290 
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Prosecution based on Confession : — Tn a case of prosecution for conspiracy to 
cheat and defraud Revenue, where false statement of accounts were prepared and 
delivered, but the books and accounts were produced as a result of being shown a 
document (Hansaid Extract) which also absolved accused from criminal liability on 
revealing facts voluntarily, which were held to he an “inducement” the conviction' 
was held to he illegal ( R v. Barker 1942 I. T. G. 138), 


Section 26 (1) If Mon an application made to it through the Excess Profits 
Power $ of Central Board Tax Officer) the Central Board of Revenue is satisfied 
of Revenue to qrant relief in ln . the c *? e ° f an y business that special circumstances 
.7.7 map « ' exist which render it inequitable that the standard 

o UtsL LUb IsU&Lo t* t IS* • 1 vi 

pronts ot the business m relation to any chargeable 
accounting period should be computed in accordance with the provisions of Sub- 
section (I) of Section 6, and that no relief or insufficient relief has been granted 
under the provisions of Sub-section (3) of that Section, the Central Board of 
Revenue may direct that the standard profits of the business shall be computed 
to be such greater amount as the Central Board of Revenue think just- 


Provided that such amount shall not exceed the statutory percentage of the 
average amount of capital employed in the business unless the Central Board of 
Revenue is satisfied that owing to some specific cause peculiar to the business it 
is just that a greater amount should be allowed and that the relief, if any, affor- 
ded by the Board of Referees under Sub-section (3) of Section 6 is inadequate: 

2 [Provided further that a determination on an application under this Sub- 
section. 

(a) shall have effect with respect to all subsequent chargeable accounting 

period; 

(b) shall exclude any further application under this Sub-section.] 

(2) Without prejudice to the generality of the provisions of Sub-section (1) 
the Central Board of Revenue shall, in considering the making of a direction 
under that Sub-section, have regard to the following circumstances name: — 

(a) that the capital employed in a business commenced on or after the 1st 
day of July, 1938, is so small in relation to the volume of the activities of the 
business that to compute the standard profits in accordance with the provisions of 
Section 6 would be inequitable, taking into account the normal profits made in 
smaller businesses; 

(b) that owing to the nature of the business heavy expenditure, by way of 
preliminary expenses or expenses in connection with experimental or develop- 
ment work, has been incurred in accounting periods closely preceding the charge- 
able accounting period and that during the chargeable accounting period such 
expenditure would normally fall to be written off wholly or partly in the books of 
the person chargeable to excess profits tax; 

(c) that the business is of a pioneer nature, that is to say, is concerned with 
an industrial process or a form of manufacture or production not undertaken in 
British India before the 1st day April, 1932, and has not been in existence long 
enough to have paid income-tax for the previous year as determined for the pur- 
pose of the income-tax assessment for the year beginning on the 1st day of April, 
1937. 

(3) If 1 2 3 (on an application made to it through the Excess Profits Tax Officer) 
the Central Board of Revenue is satisfied that the compulation in accordance with 
the provisions of Schedule I of the profits of a business during any chargeable 

(1) inB °rted by Section 8 of the Excess Profits Tax (Amendment Act, 
1931) (42 of 1940). 

(2) This proviso was added, ibid. 

(3) Thet,e word* were inserted by S. 8 of the E. P. Tax (Amendment) Act, 1940 f 42 of 
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accounting period would be inequitable, owing to any of the following circumst- 
ances, namely 

(a) Any postponement or suspension, as a consequence of the present hos« 
tilities or repairs or 

(b) the provision of buildings, plant or machinery which will not be requir* 
ed for the purposes of the business after the termination of the present hostilities, 
or 

(c) difficulties in bringing into British India income arising outside British 
India where the country in which the income accrued prohibits or restricts by its 
laws the remittance of money to British India, and loss in the remittance io Bri- 
tish India of such income because of ductautions in the rate of exchange between 
that country and British India bor) 

<d) in the case of any business which includes the winning of any mineral 
including mineral oil) the winning of which is of exceptional importance for the 
prosecution of present war, an increase for the output of the mineral which was 
essential in the national interest and which has had the effect of shortening the 
period during which but for such increased war time output the source of the 
mineral might have heen expected to be exhausted ) 

The Central Board of Revenue may direct that such allowances shall be made 
in computing the profits of the business during that chargeable accounting period 
as the Central Board of Revenue thinks just ; 

Provided that in making such direction the Central Board of Revenue may 
impose such conditions as it deems appropriate. 

2 (4) An application to the Central Board of Revenue under this Section 
shall be presented to the Excess Profits Tax Officer before the- expiry of the 
period specified in the notice issued under Sub-section (1) of Section 18 or of the 
extended period allowed by the Excess Profits Tax Officer under the Proviso 
to that Sub-section, but in the case of an application under Sub-section, (1) of 
this Section, if the person carrying on the business has made or is making an 
application under Sub-section (3) of Section 6, the application shall be presented 
to the Excess Profits Tax Officer before expiry of forty-five days from the date 
on which the order of the Board of Referees disposing of the application under 
Sub-section (3) of Section 6 is communicated to the person who has made that 
application]. 

1. Analogous Law : — Analogous provisions are contained in Section 13(7) 
Part III, United Kingdom Frnanee Aet i2) of 1939, under which action is taken on 
the application of the person carrying on trade or business. 

Amendment This clause has been added to Section 2d (3) by Section 7 E. f\ 
R (Second Amendment) Act XXIV of 1941. 

It was pointed out in Note's in clauses. Cl. 0. 

‘There are* business coucei ns engaged m tin mining of oil or othei minerals, 
which arc of exceptional importance for the prosecution of the war, in which an in- 
crease of output is essential in the nat ional interest, but such inoiea.se will bring 
about an earlier exhaustion of the source of the oil or mineral than would have occu- 
rred in the normal course. An increase in the standard profits is inappropriate to 
the varying circumstances of chargeable accounting periods and it is provided, there- 
fore, that allowance may made for this premature exhaustion in arriving at the pro- 
fits of any chargeable, accounting period. 

The words in Sub-section (1) “in an application made to it through the E.P.T. 
Officer” were added by Section 8, Amending Act XIII of 1940. 

(1) This word and clause (d, were inserfcod by 8 7 of tlie E. P. T. (Second Amendment) Act, 

1941 24 of 1941. 

(2) This Sub-section was added, by S. 8 of the Excess Profits Tax (Amendment) Act, 1940 

(42 oi 1940). 
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The second Proviso to Sub-soction (1) & Sub-section (4) were also added by 
the same Amending Act, 1940. 

This amendment rectified the clauses to provide for tlio manner in which & 
within what time limits an application was to be made to the C. B. R. (Notes in 
Clauses), 

2. Scope of Section 26 : — The Section deals with the power of Central Board 
of Revenue to grant relief, in certain cases was considerably altered by the Select 
Committee. Under this Section the Central Board of Revenue is authorized, in spe- 
cial cases, to vary the method of computation of standard profits of any business. In 
the bill as presented to the Assembly this was possible only in case of a business 
which was in existence before 31st- March, 1936. 

The maximum of the greater amount of standard profits to be applied was 
fixed under the Proviso, by the Select Committee, no to exceed the statutory precen- 
tage of the capital employed in the business. Moreover, the Section has been made 
applicable by the Proviso to Sub-section (1) to those cases also where relief has been 
allowed under Section 6 (3) by the Board of Referees, but the Central Board of Re- 
venue considers the same to be insufficient. In such a case the statutory percent 
age may be excoedod. 

With reference to the above alterations, the Select Committee observed. “The 
alterations made in sub-clause (1) brings the provisions of the clause as drafted into 
accord with clause 6 as now amended, and empower llio Central Board of Revenue 
to exceed the amount of relief if any granted by the Board of Referees under sub- 
clause (3) of clause 6, or to grant relief in cases to which sub-clause (3) of clause 6 
does not apply. The above alterations, thus, are consequential upon the charges 
made by the Select Committee in Section 6 ante (see under.”) 

4. Sub-section (1) ‘*Is satisfied . . . .” — It means by evidence and with refe- 
rence to the circumstances of the case and the business in question. 

5. Provisions of Sub-section (1) of Section 6 : — The words of clause (a) have 
been taken off as a consequence of change in Section 6 (1). 

6. Insufficient Relief has been granted : — For this set* Proviso to this post . 
The Provisos of this Section have been made, by the Committee to be applicable to 
cases when* though relief has already been granted under Section 0 (3), yet it is deem- 
ed by the Central Boa- .l of Revenue to be insufficient. 

Under the provisions of Section 26 (1) power is given to the Central Board of 
Revenue to grant a special standard of profits if they arc* satisfied that special circum- 
stance's exist which render it inequitable that the standard profits in relation to any 
chargeable accounting period should be computed in accordance with the provisions 
of Section 6 '1), and that no relief, or insufficient relief has been granted under Sec- 
tion 6 (3). 

It will be observed that an application may be made to the Central Board of 
Revenue through the Excess Profits Tax Officer : — 

(a) whether or not an application has been made previously to the Board of 
Referees; 

(b) whether or no in the ease of a business commenced on or after 31st March 
1936 the optional percentage standard has b vn chosen. 

(c) whether or not on an application to the Board of Referees a direction has 
been given by that Board, 

In cases where no “specific cause peculiar to the business” is proved the maxi- 
mum amount that may be allowed by the Central Board of Revenue is, as in the 
case of a direction by the Board of Referees, the percentage of the average capital 
employed in the standard period. In the case of a business in respect of which the 
option given by the second Proviso to Section 6(1) has been exercised the standard 
profits are already equal to such maximum and no effective direction can bo given 
by the Central Board of Revenue. Where, however, a “specific cause” is proved, a 
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direction, not so limited, may bo given ini aspect of any business, and, it will be 
noted, that the Central Board of Revenue is not, as is the Board of Referees, subject 
to the overriding limitation that 1 heir award is not to exceed the amount of profits 
that might be reasonable expected at the commencement of the standard period. 

It is laid down is Sub-section (2) that the Central Board of Revenue, in consi- 
dering an application under Sub-seetion (1), shall have regard to the following circ- 
umstances : — 

(a) in the ease 1 of a business commenced oil or aftes 1st Jidy 1938, the small- 
ness of the capital employed in relation to the activities of the business so that the 
normal computation of the standard profits would be inequitable having regard to 
the normal profits of similar businesses ; 

(b) heavy experimental or development expenditure incurred in accounting 
periods closely preceding the chargeable accounting period which would normally bo 
written off wholly or partly during the chargeable accounting period ; 

(e) the pioneer nature* of a business, that is a business concerned with ail indu- 
strial process or form of manufacture or production not undertaken in British India 
before 1st April 1932, which has nut been in existence long enough to have paid in- 
come-tax for the previous year as determined for the purpose of the income-tax asse- 
ssment for the yeat of ass< ssment 1937-38. 

Applications, on the proscribed form E. P. 15, must ho presented to the Excess 
Profits Tax Officer before the expiry of the period specified in tin* notice issued under 
Section 13 (1) or of the extended peuod allowed by the Excess Profits Tax Officer 
under the Proviso to that Sub-seetion, unless the assessor has applied or is a]) |)lying 
to the Board of Referees under Section fi (3). In the later cast* an application under 
Section 26 (1) may be presented to tin* Excess Profit s Tax Officer before* the expiry 
of forty-five days from the date oil which the order of the Board of Referees on the 
Section 6 (3) application is communicated to th" applicant.! See also note under 
amendments. 

7. Proviso Statutory percentage This change* has been made in the Select 
Committee. See comparative table for the original provision in the Bill. Also see 
the observations of Select Committee under note No, 3 ante. 

The words ‘average amount of capital* were substituted, after the words ‘per- 
centage' before the word ‘capital’ in the assembly, as a small drafting point, inserted 
for classification. 

8- Sub-section (2) and (3) : — Sub-sections (2) and (3) wen* added to Section 
26 by the Select Committee. With regard to those the S'doet Committer observes : — 
“We have inserted two additional sub-clauses, tin* first of which specifies two sots of 
circumstances which the Central Board of Revenue 1 is required to take into consider- 
ation in making a direction under sub clause (1) with reference to the determination 
of standard profits, and the second of which empowers the Central Boaid of Revenue 
in certain specified circumstances to grant allow inc*s in computing the profits of a 
business during a chargeable accounting period/' 

9. Subjection (2) “ After the first day of July, 1938” : — The words ‘July, 
1938', for ‘December, 1938, were changed in the Assembly. As to this change it was 
pointed out : — Under part (a) special relief is given where a new business is started 
after 1st December, 1938. It is a very recent date and very few companies or busi- 
ness can take advantage of this Provision. I should like this date to be altered to 
September, 1937, so that companies which started business two years before the 
chargeable accounting period under this Act begins will get special relief. 

This sub-clause gives power to tin 1 Central Board of Revenue to give relief in 
certain special circumstances. The object of putting in a date there was to give re- 
lief to those new businesses — run more by partnership and individuals than by a com- 
pany — where the business having been started quite recently the amount of capital 

( 1) Para 53 Notes and Instruction. 
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•mployed owing to the nature of the bussmess is very small, and therefore, a percent- 
age on capital might be a quite ridiculous standard profits. Let me take the exam- 
ple of a broker in a jute exchange or produce exchange of something of that kind. In 
this case, the amount of capital is small in relation to the total volume of the 
business, and having started after a date when they have any access to a standard 
period, they have to take a percentage on capital which would be quite unfair. In 
putting in the date ‘1st December, 1938% what was in mind, was that there was a 
period of at least nine months between that date and the 1st September, 1939, and 
it was thought at that time that there would be in those cases an available standard 
period. But it has since been pointed out that the last standard period available 
must under clause 6, as it now stands and not later than 31st March, 1939, and not 
on the 1st September, 1939. For this reason, the date ‘the 1st day of December, 
1938* should, therefore, go back, at least as far back as July, 1938, so that there is 
at least nine months of available standard period. To go back beyond that would 
be giving extra relief in cases where, although special circumstances where present, 
there are available standard periods and, therefore, the ordinary process of appeal 
against the profits of a standard period would be more appropriate, what I would 
like to suggest, therefore, is that although we art 4 unable to accept the date suggest- 
ed by my Honourable friend, if he could, with the permission of the House, substi- 
tute for his date, 1st day of July, 1938, we could accept that amendment. I ask the 
Honourable Member whether lit 1 will be prepar ;d to accept that suggestion ? 

{Mr. S. P . Chambers) 

“I am prepared to accept the suggestion. Sir, may I substitute the words 1st 
July, 1938 J (Babu Baijnatk Bajoria .”) 

“Business of a pioneer nature”: — The condition with such a business is that 
it should be connected with industry, manufacture or production not undertaken in 
British India before the 1st April 1932 — It means that newly started businesses are 
not entitled to the benefit of this Provision. In the course of the debate, the 
Cinama Industry was often cited as an instance — Payment of income-tax by such a 
business has bten considered to be the tax. It is not clear however, that the words 
imply only illustration of the business. This is evident from the words “without 
prejudice to the generality of the provision of Sub-section (1)” 

Clause (d) was added for reason stated under Amendments above. 

Sub-section (4): — See notes under Amendments. 

Appeal and reference — There is no right of appeal or reference against the 
orders of Central Board of Revenue under the Section. 

Section 27. (1) The Central Board of Revenue may, subject to the control 
„ . of the Central Government, make Rules for carrying out the 

JS7,uf. P«rp~»of.hi.A«, 

(2) Without prejudice to the generally of the foregoing power, such Rules 

may- 

la) prescribe the procedure to be followed on appeals* applications for 
rectification of mistakes, and applications for refunds; 

(6) provide for the adaptation to excess profits tax of any of the provisions 
of the Indian Income- tax Act, 1922, which are made applicable to 
excess profits tax by Seclion 21; or of any Rules made under any such 
provision; 

(c) provide in regard to companies whose business consists wholly or mainly 

in the dealing in or holding of invest rents for the granting of exemption 
or relief from liability *to excess profits tax of profits derived from 
investments in other companies the profits of which have been subjected 
to excess profits tax in British India; 

(d) provide for any matter which by, or under, this Act is to be prescribed. 
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(3) The power to make Rules conferred by this Section shall be exercised in 
like manner as the power to make Rules under Section 59 of the Indian Income* 
tax Act, 1922 . 

Previous Law: — Section 18, Excess Profits Duty Act 10 of 1919. 

Under this Act, tho power of Rule-making being vested in the Governor 
General in Council, Regulations relating to certain matters have been made by tho 
Commissioner Inland Revenue under Sectbn 21, Finance Act, (2) of 1939 and 
Part I and II of fifth Schedule Finance Act, 1937. 

Scope of Section 27: — Section 27 relates to rule-making power tinder the Act. 
It now vests in the Central Board of of Revenue, subject to the control of 
the Central Government. 

‘Applications for rectification of mistakes,’ under Section 20 ante , have been 
added to clause (a) of Sub-section (2) of the Section by the Select Committee. This 
is consequential upon a change made in Section 20 ante. The Select Committee 
observed: — “In connection with the amendment which we have made in clause 20, 
it is necessary that there should be power to provide for the procedure to be followed 
in making applications of mistakes. The amendment in clause (a) sub-clause (2) 
provides for this. 

Clause (c) to Sub-section (2) of this Section has been added by the Select 
Committee , clause (c) in the original Bill now heing clause (d with regard to the 
newly added clause (e) to Sub-section (2) the Select Committee observed: — “We 
have inserted a new clause (c) to give power to provide for the grant of relief to 
investment companies a part of whose investments are in British India and have 
been subjected to excess profits tax.” 

Sub-section (2) application for rectification of mistakes. These words 
were added by the Select Committee. In cormecti >u with the amendment which 
we have made in clause 20, it is necessary that there should be power for the 
procedure to be followed in making application for rectification of mistakes. The 
amendment made in clause (a) sub-clause (2) provides for this.” Excess Profits Tax 
Rules are appended here to. 



SCHEDULE I. 

[SEE SECTION 2 (19.)] 

Rules for the computation of profits for purposes of Excess Profits Tax. 

Rule 1— The profits of a business during the standard period, or during any 
difurgeable accounting period, shall be separately computed and shall, subject to 
the provisions of this Schedule, be computed on the principles on which the pro- 
fits of a business are computed for the purposes of income-tax under Section 10 
of the Indian Income-tax Ad, 1922 : 

1 [Provided that any sums 2 (other than any interest paid by a firm to a 
partner of the firm) ] (excluded under the Proviso to clause (iii) or Sub-section 
(2) or clause (a) of Sub-section (4) of that Section from the allowances made in 
computing the profits of the business for the purposes of income-tax shall, if paid, 
be included in those allowances when computing the profits of the business for the 
purposes of excess profits tax : 

Provided ^[further that when the profits during any standard period have 
already been determined for the purpose of an assessment under the Indian In- 
come-tax Act, 1922, such profits as so determined, shall, subject to the adjust- 
ments required by this Schedule, be taken as the profits during that period for the 
purpose of excess profits tax :] 

Provided further that where a standard period or chargeable accounting 
period is not an accounting period, the profiis or losses of the business during any 
accounting periods wholly or partly included within the standard period or charge- 
able accounting period shall be so computed as aforesaid, and such division and 
apportionment to specific periods of these profits or losses and such aggregation 
of those profits and losses, or any apportioned part thereof shall be made as 
appears necessary to arrive at the profit during the standard period or chargeable 
accounting period : and any such apportionment shall be made in proportion to 
the number of months or fractions of months in the respective periods unless the 
Excess Profits Tax Officer, having regard to any special cirucmstances, otherwise 
directs. 

1. Previous Law : — Section 5 Excess Profits Duty Act, 10 of 1939. 

2. Analogus Law : — Section 14(1) Part III, Finance Act, (2) of 1939 and 
Schedule, Vll Part I, (Paras. 1 to 13). The winds of Rule (1) are practically the 
same as those of Section 14 (1 ) Part ill Finance Act (2) of 1939. 

3. Amendments : —The first Proviso to this Rule has been added by the 

Amending Act 1940 and amended by the Amending Act 1941. (11 of 1941). 

4. Scope of Rule 1 Rule 1 contains general provisions relating to the com- 
putation of pi oh is for excess promts tax purposes. Generally speaking, the profits 
shall be computed on ‘income tax prinHpRs’, which is the* expression used in the 
English Act (Section 14 Part Ilf Finance Act, 1939). 

The Ride in the Indian Act Schedule amplifies it by expressly stating such 
profits shall be computed on the principl e on which the profits of a business are 
camputed for the pui poses of income-tax under Section 10 Act 1922, the words ‘or 
would be so computed if income-tax were chargeable on tho^c profits’ which existed 
in the Bill at tlu end of Rule 1, b'don' Ptovho 1 (which is now 2nd Proviso) have 
been dropped The 3.d Proviso ai . > n.d at 4 lie .ame thing, viz , that profits det- 
ermined for income-tax pin post may be m*. ’ I’.*: excess profits tax purposes Beit 


(1) This Proviso was inserted by fc>. 9 of the Excoss Protits Ta\: .'Amendment) Act. 1910 (12 

of 1944). 1 

(2) These braekets and words wore inserted by S. tt ot tho Excess Profits Tax (Amendment) 
Act, 1941 ;ll of 1941) and shall have ret r< .-ptetivo effect. 

(3) This word was inserted by S. 9 of E. P T. (Amendments Act, 1940 42 of 1940). 
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noted, however, that the ‘previous year* Rule of law is not applicable for exoess 
profits tax purpose. The profits for such purposes are the actual profits arising in 
the accounting period, in question. 

The third Proviso makes provision for a case where a standard period or a ch- 
argeable accounting period does not coincide with an accounting period. Such oases 
must arise where there is no accounting period oo-termmus with the standard or ch- 
argeable accounting period. In such a case an apportionment of profits (or losses) 
shall be made after computation as above stated, on income-tax principle having 
regard to the number of the months of the accounting period and that of the stand- 
ard or chargeable accounting period That is to say, the profits or losses shall bear 
the same proportion as the period of accounting period does to the chargeable acco- 
unting or the standard period. Where a short accounting period, say of four months, 
happens to fall wholly within a chargeable accounting period, the entire amount of 
profits would be liable to excess profits tax. 

To take an instance, if a contract lasts beyond one accounting period, the total 
profits shall be distributed over tho various periods of the performance of the 
contract and the amount of profit to be apportioned with regard to any particular 
accounting period would depend upru the extent to which the contract was 
performed during that period. 

The concluding words of the Proviso provide for any special cases that might 
call for a special treatment in which case discretion is given to Excess Profits Tax 
Officer to depart from the line of apportionment as herein laid down. 

Income tax Principal. 

Rule 1 of the First Schedule provides that profits of a business during the 
standard period or any chargeable accounting period are to bo computed on the pri- 
nciples on which the profits of business are computed for income-tax purposes under 
Section 10 of the Income-tax Act, 19 21, subject to th> modifications provided by 
the provisions of that Schedule. 

Where the profits during a standard period have been already determined for 
income-tax purposes such profits are to be taken as the profits for excess profits tax 
purposes, subject only to the adjustments required by the first Schedule, 

It would be unreasonable to compare tV profits of a chargeable accounting 
period which include sums disallowed in resp of p lym mbs of salaries and interest- 
made outside British India with the profits of a st in 1 u\l p 3riod which are computed 
exclusive of such sums, which, moreover, form no pit of Fn actual profits of the 
business. It is provided, therefore, by the first Proviso t) R do 1 of the First Schedule 
that such sums, although disallowed for income-tax pi?p3*os, are to be allowed for 
excess profits tax purposes 

Where a standard perio I or a chargeable accounting period is not an account- 
ing period, the profits or looses of fch" business for any accounting period wholly or 
partly included therein as computed on the above principles, are to be apportioned 
and/or aggregated so as to arrive at tho profits or loss of that standard period or ch- 
argeable accounting period. 

(Second Proviso to R ih 1, First Schedule.) 

Such apportionment is normally to be made on a time basis. Power is given 
to the Excess Profits Tax Offi nr to make the apportionment otherwise having re- 
gard to special circumstances, but it is not intended that this power should be exer- 
cised where the profits during different parts of an accounting period vary by reason 
of circumstances which are ordinary incidents of or inherent in the conditions of th« 
business. The normal time basis should not, therefore, be departed from, whether on 
the application of the assessee or otherwise, unless the case has been submitted to 
the Excess Profits Tax Adviser and his direction obtained. 1 See also note on pag* 
143 post. 

(I) Para. 24 Notes and Instructions. 
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Bad Debt: — An enemy debt not being proved bad and losses incurred in. 
enemy occupied countries should not bo allowed as a deduction but the recovery of 
the estimated tax thereon should be held in abeyance. Board Circular no, 44 of 1942 
D. Dis No, 27 (68) I. T. 42 dated 3rd September 1 942 , Circular No. 52 of 1942 0. 
No . 27 (76) I. T. 42 , Board's letter D. Die. No 27 (18) I. T . 41 dited 26th Miy, 1941 . 
A formal appeal against the assessment which would bo kept ponding till loss be- 
comes actually ascertainable may, however, be filed by the asse?see. Circular No. 44 
of 1942, D. Du. No. 21 (45) I. T. 42. Those circulars apply in computation of pro** 
fits both for income-tax and excess profits tax purposes. 

Air Raid Precautions and Air Warden expenditures: —All expenditures in* 
curred on air precautions in connection with property used for business purposes 
and foes paid to air raid precaution wardens for lecture on air raid subjects are allow* 
able for deduction unless those expenditures bring an asset into bung and additions 
or alterations made to buildings, plant or machinery may have a post wir valuo. 
Circular No. 25 of 1941 , R. Dis . No. 27 (26) I . T. 41. Circular No. 42 of 1942 
C . No. 19 (11) 1. T. 42 C. B R , Simla the 22nd August 1942. Extra cost, if any, 
incurred incorporating natural concealment measures in new buildings which are 
under construction would not, however, b ? allowed. Circular No. 48 of 1942 , O , 
No. 19 (22) L T. 42 C. B. R. Simla the 1 Glh October 1942. Ai expense incurred or air 
raid precautions in case of a life assurance company should be allowed in addition 
to the maximum management expenses admissible. Circular No 36 of 1943 , R Dis. 
No. 54 (13) I. T. 43, C. B . R. Simla dated the 24bh November 1943. 

Hire Purchase Agreements: — Under these agreements periodical payments 
made by the Hirer consist of consideration for hire and payments of purchase. The 
former should be allowed as a deduction and the Latter be treated a3 capital outlay 
subject to depreciation allowed to the lessee on the initial value (i e. the amount 
for which the hired subject would have been sold for cash at the date of agreement). 
In order to ascertain the initial value, a certificate from the vendor should bo pro- 
duced or satisfactorily evidence therefore should be brought forward. Circular No. 9 
of m3 R. Dis . No. 27 (4) I. T . of 1943 C B . R. Simla 23rd March, 1943. 

In case of immediate transfer of ownership to the lesseo and the lessor having 
a right to sue for arrears only, the transaction be considered as one of purchase by 
instalment 1 and no depreciation in respect of ‘hire’ should be made although depreci- 
ation should be allowed to the assessee. If the equipment eventually becomes the 
property of the hirer or confers on the hirer an option to purchase the transaction i® 
one of hire-purchase.. Vide above circular. 

Income from source in Burma, Malaya Indo«Chiia and o’ her countries in 
the Far East occupied by the enemy: — In these cases, no income should be assess** i 
for assessment years subsequent to J 941-42, although the accounting period fulls on .a 
date before the occupation of the territory by enemy and no proceedings shall b<* 
discontinued in respect of assessment year 1941-42 and ember yems, la the absence 
of account books, their copies sent by agents arc sufficient compliance with notices 
calling for accounts. Recovery of tax on all income accrued there for 1941-42 
should be kept in absence and under S. 4(5 (7) of the Indian Income-tax Act. This 
relief in respect of losses suffered from enemy action will bo given to the assesses. 
Board's telegram No 9 (7) I. T. 42 dated the 24tn March, 1942 . Circular No. 8 of 
1942 dated 10th Febnmiy, 1942 and Circular No. 9 (i) I. T. 42 C. B. R. New Delhi 
dated 26th March and 23rd March in case of Madras, 

Payment should be allowed in two instalments— the first after 6 months later. 
The time limit in S. 46 (7) will count from the date of second instalment. Vide above 
Circular No. 9 (1). A third instalment payable six months later than the second 
should be allowed to an assessee who has not been able to obtain the Burma Counter 
part of the relief. A certified copy of his Burma assessment shall have to be pro- 
duced and in the absence of such a certified copy, any other document purporting 
to estimate the amount of relief to be allowed in British India shall be required to bo 
produced. Circular No . 14 of 1942 and No . 25 of 1942 and No. 25 (8)I.T.42 P 
C. B. B. Simla the 20th May, 1942, 
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Deposit made for security not to be brought into account in the standard 
period ; — In case of certain houses sold by the builders and money advanced to the 
pure baser by a building society and secured by the builders the amount of deposit 
made by the builders by way of security ought not to be brought into account in as- 
certaining the profit in the standard period and there was no contract extending be- 
yond the accounting period Allen Fatrhead & Sons 1944 All. Eng. L. R. 636 (Vol. 1). 
The facts of the ease arc : The appellants carry on a business as building con- 
tractors. During the years 1936 and 1937, which constituted the standard period for 
the purpose of computing the standard profits of the business, the company sold 18 
houses which they had t re© ted on a building estate at Southgate Middlesex. The 
houses weie sold to purchasers who had obtained advances from the Hearts of Oak 
Permanent Building Society to enable them to complete their pm chases. Those advances 
which were secured by mortgages on the houses, were made by the society pursuant 
to an agreement datui May 1, 19rf4, as varied by a supplemental agreement, dated 
Novcnibci 4, 1936, whereby the appellants agreed, in eases where the amount advan- 
ced by the society to the purchaser exceeded 75 pel cent, of the purchase price of the 
ha use, to gnat ant to repayment of excess advances, and also to deposit a sum of mo- 
ney with the society by way of security for the perfoimane * of their obligation, such 
deposit to be repaid by the society in due course in accordance with the terms and 
provisions of the agree nun t. For the 2 years 11*36 and 1937, being the standard pe- 
riod, the deposit * so made by the appellants with the society amouted in all to 
£ 1 , 000 . 

Held : — The amount of deposit ought not to lx* bi ought into account in ascer- 
taining the standard profit as no contract extended beyond to accounting period. 

In the cusv < f a l.ot<l being requisitioned by tin Government and compensation 
being paid at the lute of £ 7,600 p< r annum under the compensation (Defence) AM, 
1939, the cc.ir.j.i m atu n p; :d was m nt payabh under a lea* c within the meaning ot 
the Iatt<r decision and subject to an asM*ssmt nt r*nhi Schedule D ease VI, in respect 
of the txet ^Mellows (II. M. Inspectors of Taxes v. Buxton Palace Hotel Ltd. 1941 
All Eng. L. R. 223 (Vol. 1). 

5. Separately computed : — Tlx word ‘m paiately* though a simpt* woid of no 
uumerial siginlu ame, is ot impot lance here, in connection with excess profits tax 
assessment. It means that it shall he computed ‘separately’ quitcapu.it liom the 
income of the per Kin carrying on the business which ho may have fiom other t- unices. 
This is so because, while under In* omc-tax Act, it is the ‘ total income 9 that lias to b<* 
taken into a< count for assessment pin poses, for exet ss profits tax purposes, it i* only 
the income firm business as ‘r< j urate’ from income fiom any other houicc oi sonn et 
that coukk To take a cuncielc instance, suppose A has income fiom t »vo some.. , 
‘Lutincis* and *pi< pcrt\* end hb im erne fic m property in a particular y< ar is 30,000 
while his iiuoiu* liom bufinets is Its. 25,000 during the same porftwl. His total in- 
come is thus 55,000 computed under the Exeers Pi (Tit Tax AM, suppo* this stan- 
dard profits come to Rs. 5,000 tliat could Jiave a balance ol Rs. 20,000 as ol profit b 
from business assc s&able to excess profits tax. It is not assessable*, the minimum be- 
ing Rs. 36,000. Ji w 7 ould thus he exempt and his income from piopeity would not 
count towards his pi (fits, Irom business having been counted ‘separately* as above 
indicated. Tins makes the expre ssion ‘sc paralely compute d’ c ]. a: . Under the Eng- 
lish Law, Sect urn 14 (1) Finance Act (2) of 1939. the words ‘Mpaiatcly computed* 
ha\e lu<n cci sirred to mean that ‘the computation to be made tor excess profitBtax 
is distinct from the computation to be made* for any other purpose, e. g. income-tax 
and mi ccmputmg 1L> jiefdF of the Mardnrc! p md, the computation which was ad- 
opt'd ft i int-cmc tax purpose* wili not be conclusive.^ Jt docs not mean that. pro- 
fin c.i caM bus*u< ss .‘ball be re ] >3 lately cempuiecl where s'-vcral but ines^cH are carri- 
ed en by tlit s< r.n- 1 rpircn- vreb i Pee tie n 2 (5) and all tlu*se aii'to be treated as one 
buss ness. 

Allocation of Prcfiis s— Th<* quo lion of allocation of a particular item, bo it 
income or expenditure , presents several aspects, particularly in regiud to excess pro- 

(2) Glenboing Co. Ltd, v. Conimiesioner Inland Bcvoduo 12 T. C. 427* 
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fits tax. These have received consideration under the English law in various judicial 
decisions that are noted below, 

Compensation in advnnce: — In the English case, Ptgg and Ellam Jones Ltd. v. 
C. I. B. (12 T. C. 82), in computing the profits for excess profits tax purposes, no 
deduction was allowed in respect of bonuses paid, in excess of remuneration, in the 
last pre-war year. Similarly a lump sura paid on retirement to a Director, spread 
over three years, in the Company’s trading account, in excess of the actual amount 
due was not allowed as a deduction. 

Date of sale of stock: —The point of date of sale of stock is obviously a matter 
of very great importance in regard to the computation of excess profits tax purposes. 
The question depends in each case upon how and when the contract was completed. 
Where the original offer of sale was accepted on 12th April 1918 put several items 
were left unsettled, eg wine and spirit stock and certain loans which were to bo 
taken at a valuation, and a further vending agreement was made on 17th May 1918 
according to which trading stock and loan etc. were to be purchased at a valuation 
as on 24th June 1918, it was held that the sale of trading stock did not take place 
before tin' 2?nd April 1918. No opinion was expressed as to whether tho sale took 
place on 17th May or 2 1th June 1918. 

In order to overcome tho difficulties in supply of coal during the last war, ct 
pool of Coal Merchants was formed, which administered the supply of oal. On the 
closing of the pool on 15th March 1919, the actual stock in h ml was far greater 
than the closing stock shown in the books of the pool. Covornment claimed tho 
surplus stock and the whole of tho address commission realized by them. These 
were held to be trading profits of the Company assessable to excess profits tax 
(Lambeit Bros. Ltd. v. < 7 , 1 It. 12 T. C. 1053, 1054), 

Payment made for capital lent:— A non-cumulative rent charge of £ 42,500 
per annum was agreed to be created, in priority to debenture and other charges by a 
Company in favour of a railway Company for constructing a railway line in order to 
meet the construction costs. The said sum was held to be a distribution of profits 
and assessable to excess profits tax (0. 1. It. v. The Mashonland Rhj. Co , Ltd 12 
T. C. 1159). 

Promise to give shares as bonus: — Shares promised to bo paid by a Company 
to its employees as bonus, in the shape of shares in recognition of their increased 
work and responsih: ity during the War, were held as not deductible from taxable 
profits. C. L B. v. Bill 12 T. C. 181). 

Substituted contract:— Loss under a substituted contract could not be brought 
in as a dedu< tion in the final accounting period, (C. /. R. v. Barrie Ltd 12 T C* 
1223). 

Compensation payable in instalments — Where damages for broach of contract 
are paid in settlement of ( claim for damages, but are spread over instalments, tho 
eura bo paid is all the same a profit for excess profits tax purpose. ( J Robinson 
Sons v. C. I. R. 12 T. C. 1241.] 

Allocation of interest:— Interest paid may first be debited to taxed funds and 
then to untaxed funds. The main idea to bo kept in view in such cases is to avoid 
double taxation. (5 T C. 472 foil) (C. I. R. v. Sterling Trusts Ltd. 12 T. C. 868), 

. * Computed for the purpose of Income-tax under Section 10 etc:— This means 
that, the profits shall be computed after allowing the deduction which are allowable 
under Section 10 Income-tax Act, 1922, The words used in the corresponding 
Section 14 of the United Kingdom Finance Act (2) of 1939 are:— shall be computed 
on income-tax principles as adopted in accordance with the provisions of Part I 
seventh Schedule to this Act.” * 

1 4 tt — The expression ‘income-tax principles’ has, in Section 

14 Umted Kingdom Finance Act (2) of 1939, in relation to a trade or business, been 
* * j°r Wn i° mean principle on which profits arising from trade or business arec m- 
puted for the purposes of Income-tax under Case 1 Schedule D, or would be so computed 
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if income-tax were chargeable under that case in respect of the profits so arising. 
Schedule 7 relates to computation of profits so for excess profits tax purposes and 
Part I of that Schedule is headed ‘Adoption of income. tax principles as to compu- 
tation of profits*. The following have inter alia been held not to be allowable 
deduction for purposes of computing profits for excess profits tax purposes, under 
the United Kingdom Law: — 

1. Sums set apart from time to time for making good the depreciation in the 
▼alue of securities, as required by the Assurance Companies Act, 1909,1 

2. Bonus paid to D ; rectors.2 

3. Lump sum paid to a retiring Director, in addition to remuneration.3 

4. Advance made by a manufacturing company from securing raw material.4 

6. Loss incurred by company in paying penalty under Customers’ Act and 
legal expenses.^ 

6. Penalty under Customers* Act and costs of proceedings.^ 

7. Compensation paid for unexpired contract.? 

8. Managers’ remuneration. 8 

Section 10 and 1 3 are to be particularly kept in view in interpreting the words 
"Income-tax principles**. Then, the fuct cf trade in investments and merely holding 
investments has to be kept in view. Appreciation or depreciation of these would 
affect profits in former but not in the latter case. 

Profits of mutual concerns and capital receipts not being taxable are other con- 
siderations. Most of the litigation relating to excels profits tax in l 1 2 3 4 5 6 7 . K. binges on 
above points. 

The artificial transactions arc to bn igrored (Section 10). See notes under In- 
come- tax Act, 3rd Ed. 1945 (by 11. R. Jain) on the points above noted (c. g capital 
receipts, profits of mutual concern, etc ) 

6. Proviso 1 : — The newly added Proviso to Rule 1 of the Schedule piovides 
that interest or salaries paid without British India which are included in profits for 
Income-tax purpose only in older to secure collection of tax, are not to be included in 
profit for excess profits tax purposes (Notes and clauses). Interest paid by a firm to a 
partner of the firm will not be allowed as deduction. 

7. Proviso 2: — Have already been determined for the purposes of assess- 
ment under the Income-tax Act 1922 : — As already stated above, these woids point 
out to the fact that profits ascertained for income-tax purposes may be used for exc- 
ess profits tax purposes also. 

8. Proviso 3 : —Is not an accounting period : — The expreseio , ‘is not accout- 
ing period’ means that the standard period or chargeable accounting period is not the 
same as accounting period t. e. does not synchronize within point of period or time. 
It will sometimes be the case that an accounting period of the business will not coin- 
cide with the chargeable accounting peiiod or with the standard period. In such a 
case the method of apportionment as laid down in this Proviso is to i e followed. See 
also notes under Scope ante . The words ol Proviso 2 are the same as those of Section 
14 (1) Proviso United Kingdom Finance Act. 

(1) Trish CJatholio Church Property Insurance Co , Ltd. v. Commissoincr Inland Revenue 12 

T. C. 13 (18, 20, 21). 

(2) Pegg and Elian Jones Ltd. v. Ooxniniseiont>i Inland Revenuo 12 T. C. 82 (88, 90, 92). 

(3) Pegg and Elian Jones Ltd. v. Commissioner Tnlf nd Revenue 12 T. C. 82 (89. 92). 

( 4 ) Charles Marsden and Sons Ltd. v. C. J. R J2 T C. 217, 220; 255. 

(5) C. I R. v. E. C. Warne- and Co., Ltd. 12 T. O. 221 (220, 232). 

(6) C. I. R. v. Alexander Von Green Co., Ltd. 12 T. C. 232 233, 234, 211). 

(7) John Smith and Sons v. Moore 12 T. C. 2(T> (272, 277, 297). 

(8, Ibid. 
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9 Profits or losses computation of Under Section 16 (2) ante , defining 
Mosses’ for excess profits tax purposes, are to be computed in the same manner as 
•profits’. 

Accordingly, when, in any ease the contingency* mentioned in the 3rd Proviso 
to Rule 1, arises losses also, like profits may bo apportioned over several accounting 
periods. 

It is noteahle in this connection under the United Kingdom Law, that losses 
cannot be carried forward from on» period to another for excess profits tax purposes 
and cannot be $et off against profits, ns is possible under the Incomo-tax Law. The 
same is the case in India. (In this connection please also see notes under S. 7 ante.) 

Under Rule 3 '3) Section 24 (2) InsomMax Act 1922, relating to the carrying 
forward of lo-ses is not applicable for excess profits fax purposes 

Then the term ‘loss’, for excess profits tax purposes, is confined by Rule 3 (2) 
to loss sustained in the business to which the ex ce.-s Profits Tax Act applies and to 
no other. 

Rule 2— The profits cf a husmssa du . lug 'he standard period shall be com- 
puted on the same basis ar.d in th same cnn icr as the profits of that business 
are under the Indian Income-tax Act, 1322 as by the Indian Income-tax 

(Amendments) Act; 1939, confuted for the chargeable accounting period, notwith- 
standing that the Indian Income-lax (Amendments) Act, 1939, may not have been 
in force in the standard period 

1 General. 

Rule 2 is new, having been rdded by the Select Committee with regard to this, 
the Select Committee observed : — This new provision is intended to secure that the 
computation of profits in any standard period should be made on the same basis as 
the computation of profits in the chargeable accounting period, and in particular that 
depreciation sh u!d be, calculated on the written down value basis instead of on the 
cost basis and that income assessable on the aris ng basis in the chargeable account- 
ing period but on the remittance b&'iis in the standard period for income-tax purpo- 
ses should be computed on the arising basis of excess profits tax purposes.” 

Thus, fairly enough, the Select Committee have chosen to make an express 
prevision in the Rubs for computation of profits that the basis cf computation, both 
in the case of ‘standaid period* and chaigcable accounting period should be the same. 

Deprecation, in particular, is to bs calculated on * written down value” and not 
on cost basis. 

Above all, income for excess profits tax purposes, is to be computed on arising 
or accrual basis, and not on basis of remittances in the chargeable accounting period. 
The arising or accrual basis has been adopted though remittances basis may have 
been adopted in the staudard period. 

“To secure the comparison of with like, it is provided by Rule 2 that the 
profits of the standard period are to be computed on the same basis nnd in the 
same manner as those of the chargeable accounting period are computed under the 
Indian Income-tax Act, 1922, as amended by the Indian Income-tax (Amendment) 
Act, 1939. 

Cases may arise in which in the standard period for the assessee’s accounts 
have been kept on the cash basis and acc ounts are produced on the mercantile basis 
for the chargeable accounting period. The latter may be accepted provided that 
the assessee agrees to the computation of the profits of the standard period on the 
same basis. A change over from the mercantile basis to the cash basis should not 
be accepted in any circumstances. t 

This Rule fulfils the undertaking given by the Finance Member in the Assembly 
that in computing excess profits and in computing profits of standard period and 
the accounting period, like shall be compared with like and that any changes in the 
law of Income-tax in doing so, would be ignored. 


(1) Para 24 Notes and Instructions. 
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“Rule 2 of the First Schedule requires the profits of the standard period to be 
computed” on the same basis and in the same manner as are those of the chargeable 
accounting period. This requirement may be fulfilled by constructing a series of 
values and depreciation allowances, to cover all accounting periods in question, the 
later terms of which are Rs. 57,000 and Rs. 4,500 respectively. This series can only 
be found by working ba^k from these figures thus: — 

Value on which depreciation Depreciation at 8% allowable 

calculated. for excess profits tax purposes. 


Rs. Rs. 

1939 57,000 .. 4,560 

1938 100/92 of Rs. 57,000= 61,956 .. 4,956 

1 937 100/92 of Rs. 61 ,956-= 07,343 . . 6,387 

1930 100/92 of Rs. 07,343= 73,199 . . 6,856 


and, the deduction in computing the profits for excess profits tax purposes of the 
year 1939 being Rs. 4,560, if the year 1930 is the chosen “standard period” the 
deduction for depreciation, in computing the profits of that year is Rs. 5,856. 

It will bo observed that, except for the year 1939, when the Income-tax basis 
was changed, there is no correspondence between the values above upon which the 
excess profits tax allowances for depreciation have been calculated and the values 

which the assets in question must be valued for the 

purpose of the computation of capital ns at the relevant dates. 1 

2. Profits of a business during the standard period:— It is a well known 
fact that, under the Excess Profits Tax law, the determination of profits of a parti- 
cular standard period is a matter of basic importance. It is indeed, the most relevint 
and material point whether the particular profits sought to be assessed to excess 
profits tax relate to the particular standard period. There are a number of English 
ca *es on the point. In J P. Hall and Co Ltd. v. Commissioner Inland Revenue,* 
it was held that the profits out of contracts for delivery of goods should be taken to 
have accrued when the goods wore delivered and that they should be brought into 
accounts as and when they were realized. 

In Short Bros . Ltd . v. Commissioner of Inland Revenue ,3 it was held that profits 
by way of compensation received for cancellation of contract must be included in the 
profits for the accounting period in which the compensation became payable and was 
in fact paid. 

In the Sunderland Shipbuilding Co. Ltd. v. Commissioner Inland Revenue 4 
compensation for cancellation of contract was held to be a profit of the period 
Ruling which the agreement for cancellation of ontract was entered into. {Similarly 
in Commissioner Inland Revenue, v. The North Fleet Coal and Ballast Co. Ltd.it 
lump sum paid in lieu of annual suras, in consideration of foregoing delivery of check 
for the unexpired period of the contract was held to be profits of the accounting 
peiiod during which the sum was agreed to be paid. 

fn Jessee Robinson A Sons v. Commissioner Inland Revenue 0 contract entered 
into on 30th March, 1920 was cancelled on *-9th June, 1920 upon condition of 
payment by purchaser of a certain sum, to be received under the original and 
substituted contract. The sura, though received in two instalments in January and 
August, 1921, was treated, as trading receipt or profits of the accounting period of 
one year ending 30th June, 1920. In the case of another contract, in this very case, 
contracts were made for sale of certain quantities of yarn on 20th August, 1919 and 
16th March, 1920. In July. 1920 the purchaser cancelled the contracts. In June^ 
1921, the purchaser agreed to pay a certain sura as damages for breach of contract. 

(1) For. 27 Motes and Instructions. 

12) 18 T. C. 382. 

(3) 12 T. C. 966, 

(4) 12 T. C. 965. 

(0) 12 1 . 0. 1102. (0) 12 T. C. 1241 
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This Bum was paid in June, 1921. It was held that the sum formed part of pro- 
fits for the accounting period of the year ending 30th June, 1921 .1 Where damages 
suffered during the final accounting period were repaid after olose of that period, the 
costs thereof were held as deductions allowable in respect of that period. 2 

Rule 3. — (1 ) The principal of adding the allowance for depreciation for any 
one period to the allowance for depreciation for any subsequent period and 
deeming it to be part of the allowance for such subsequent period shall not be 
followed. 

(2) No allowance shall be made for any loss other than a loss sustained in a 
business to which this Act, applies 

(3) Nothing in this Act, shall be constructed as permitting the application, in 
computing profits for the purposes of the excess profits tax, of the provisions of 
Sub- section (2) of Section 24 of the Indian Income-tax Act, 1922. 

1. Analogous Law Part 1 Schedule 7. Finance Act 2 of 1939 contains 
similar provisions to prohibition against cairying foiwaid of losses. 

Scope of Rule 3 Rule 3 relates to ‘depreciation’ losses. The connotation 

and scope of the term ‘loss’ has, by this Pule, been restricted to such losses as are 
sustained in a business to which the Act nppheB [Rule 3 (2)]. By Rule 3 (3), the 
carrying forward of losses have been prohibited for excess profits tax purposes. 
Section 24 (2) Income-tax Act, 192.: being made expressly inapplicable. This, as 
already indicated above under the general provision contained in Rule I ante , is in 
accordance with the English law. 

Sub-rule (1) of Rule 3, this prohibits the carrying forward of ‘depreciation allo- 
wance’ for one period to a subsequent period ‘depreciation allowance’ and adding to it* 

The intention of the Rule was to make explicit provision to prevent the 
carrying forward of losses under Section 24 (2) of the Indian Income-tax Act, 1922, 
although that. Section is not one of the Sections of the Tncoine-tax Act which are 
applied by Clause 20 (now 21) of the Bill. Wo have revised the drafting of the 
Rule to exclude to possibility that by a wider interpi elation of the Rule than was 
intended expenses charged in the accounting period might be disallowed on the 
ground that the loss though appropriate to the accounting period was not actually 
made in that period. It is notable that though ‘losses’ are previous are not to be 
carried forward, such losses are not ignored in Exc ss Profits Tax law. The Baid 
loss is reflected in the shape of ‘deficiency’ under Section 7 of tho Aot.” See notes 
Section 2 (22) post. 

The following is the circular regarding Computation of Depreciation and written doivn 
values of assets for the assessment years 1942-43 onwards. 

“The new definition of the term wiitton-down value” as introduced by the 
recent amendment of Section 10 (5) of the Act has come into operation from 1st 
April, 1942. According to this definition the written-down value of the assets ac- 
quired before the “previous year” has to be computed by deducting from the actual 
criginal cost of 6uch assets all depreciation actually allowed to the assessee concerned. 
The word “allowed” in its strict literal interpretation and having reference to the 
word ‘allowances’ in Sub-section (2) of Section 10 would mean the depreciation 
allowance considered in any particular assessment irrespective of whether effect was 
given thereto in that assessment or not. 

“The second Treviso to Section 10(5) having, however, been altogether omitted, 
the unabsorbed depreciation prior to 1939-10 can no longer be capitalised and by 
virtue of clause (b) of the Proviso to Section 10 (2) (vi) such unabsorbed depreciation 
cannot either be carried forward. To obviate the hardship arising in such cases it 
has been decided that the unabsorbed depreciation at the end of the 1938-39 assess- 
ment (which had not been wiped off by profits assessable for 1939-40) should not 
be taken into account in arriving at the amount of depreciation ‘actually allowed’ 
within the meaning of the new clause (b) of Section 10 (5). So far as the assess- 


(1) 12 T. C. 1241. 

l2( Nevftl Colliery Co., Ltd. v. C. I. R. 12 T. C. 1011 i 1017). 
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merits for 1939-40 and orrwardB are conoerned the words “actually allowed” must, 
however, be interpreted in their strict literal sense as stated above, as the unabsorbed 
depreciation from 1939-40 ou wards can be carried forward definitely until absorbed. 

“Where the unabsorbed depreciation at the end of the 1938-59 assessment 
relates to more than one class of assets to which different rates of depreciation were 
applicable the allocation of the net balance of unabsorbed depreciation remaining 
at the end of the 1938-39 assessment should be made proportionately on the basis 
of the quantum of depreciation allowance calculated on each class of asset upto and 
including the assessment for 2938-89. For this purpose it must be assumed that 
the profits made in any year have been applied first to reduoe or wipe off the un- 
absorbed depreciation brought forward from the earlier year before they are applied 
against the depreciation allowance of the year of such profits. The result will be 
that the unabsorhed depreciation remaining at the end of 19 18-39 assessment will be 
treated first as the allowance or part of the allowance for 1938-39, the balanoe 
remaining being treated as the allowance or part of the allowance for 1937-38 and 
t-o on, backwards. If the unabsoibod depreciation at the end of 1938-39 assessment 
is equal to or less than the depreciation or less than the depreciation allowance for 
1 938-39, then it should be assumed that the entire miabsorbed balance represents 
the allowance of part or the allowance for 1938-39, as the case may be. 

“If any part of the unahsorbed depreciation remaining at the end of 1938-39 
assessment has been wiped off by the profits assessel for 193 ) -K), the part thus wiped 
off must be left out for the purpose of arriving at the net unabs orbed balance to be 
allocated among the various assets.” 

“As regards non-existent assets in respect of which there was unabsorbed 
depreciation at the end of the 1938-39 assessment (not wiped off by profits assessable 
for 1939-40), it has been decided that if any asset of the particular class (e. g motor 
car to which the non-existent asset belonged) is in existence, the unabsorbed depre- 
ciation relating to the non-existent asset in respect of years prior to 1939-40 should 
be included in the written down value of any asset of that class which is in existence 
If, on th» other hand, no asset of that particular class is in existence, the unabsor- 
bed depreciation in respect of the non-existent asset for years prior to 1939-40 should 
be spread over the remaining assets proportionately with a view to such unabsorbed 
depreciation being adjusted against future assessments at the various rates of 
di preciat ion applicable to the remaining assets. 

“If any assessee seeks to depart from the method described above on the 
ground that it would be unfai- to sprea i the unabsorhed depreciation on a discarded 
item over all the various classes of depreciation carrying assets the case should be 
submitted to the Hoard for inRtuct ions.” 

Illustration No- ls-showing the working of first two paras of the above circular. 

A & Co. purchased machinery of Us. 2,00,009 on April 1928, and the company 
is running at a loss in some of the ye trs. The depreciation in such a case will b® 
calculated for the assessment year 1939-40 as follows. 


Assessment Year. 


Loss. 

Profits. 

Deprecia- 
tion at 5% 

Unabsorbed 

depreciation. 

1929-30 

• • 

20,000 

Nil 

10,000 

10,000 

1930-31 

• • 

Nil 

25,000 

10,<00 

Nil 

1931-32 

• • 

5,000 

Nil 

10,000 

10,000 

1932-33 

• * 

5,000 

Nil 

10,000 

20 000 

1933-34 

• • 

Nil 

5,000 

10,000 

25,000 

1934-35 


20,000 

Nil 

10,000 

35,000 

1935-36 


Nil 

5,000 

10,000 

40,000 

1936-37 


Nil 

10,000 

10,000 

40,000 

1937-38 

• • 

Nil 

5,000 

10,000 

45,000 

1938-39 

• • 

Nil 

20,000 

10,000 

35,000 

1939-40 

- 

5,000 

Nil 

10,000 

46,000 



Illustration No:— 2 

Example in view of Para. 3rd of the above circular. 
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Total unabsorbed depreciation upto 1938-89 
Building 1st grade Rs. 8.750. 

Building 2nd grade Rs. 8,750. 

Machinery Rs. 17,500. 

Motor Rs. 6,000. 
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The un&bsorbed depreciation of Rs. 10,000 for 1939-40 will be carried forward against the future next year’s profits 
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Rule 4 (1) Income received from investment shall be included in the profits 
in the cases and to the extent provided in Sub-rules (2) 1 * [(2A)] and (4) of this 
Rule and not othenvise. 

(2) In the case of the business of a building society,, or of a money lending 
business, banking business, insurance business or business consisting wholly 
or mainly in the dealing in or holding of investments, the profits shall include all 
income received from investment, whether or not such income is included in the 
profits charged under Section 10 of the Indian Income-tax Act, 1922, or is charged 
tinder any other Section of that Act, or has been subjected to deduction of lax at 
source or is free of or exempt from income-tax. 

2 [(2-A) In the case of a business pert of which consist in banking, insurance 
or dealing in investments, not being a business to which Sub-rule (2) of this rule 
applies, the profits shall include ail income received from investments held for 
the purposes cf that part of the business, being income to which the person carry- 
ing on the business are beneficially entitled ] 

(3) Notwithstanding anything contained in Sub-rule (2) 3 [or 2 (A)J where the 
profits of a subsidiary company are under the provisions of Section 9 to be inclu- 
ded in the profits of the principal company for the purposei of assessment to 
excess profits tax, dividends from the subsidiary company out of such profits 
shall not also be included i^ the profits of the principal comp: :y. 

(4) In the case of a business which consists, wholly or partly in the letting 
out of property os? hire, the income from the property shall be included in the 
profits of the business whether or not it has been charged to income-tax under 
Section 9 of the Indian Income-tax Act, 1S22, or under any other Section of that 

Act 

(5) Where ihe person carrying os> a business is the beneficial owner of any 
investments the income iiom which is by virtue of the previsions of this Rule 
not to be taken into account in compufice ♦he profits of the business, and a 
deduction wculd, apart from the previsions cr this Rule, fall io be made in recpect 
of interest on borrowed money, the deduction (if any) to be made in respect of 
that interest shall fee computed rs if i he principal of the borrowed money were 
reduced by the value of those investments : 

Provided that where the person carrying cn the business is not a company, 
on such reduciion shall fee deemed to be made in the principal of any borrowed 
money in rrspgct of any investments unless the investments are mortgaged, 
charged or pledged as security for the repayment of thal mon*y and interest 

thereon. 

1. Analogous Law: —Rule 0 Part J Schedule 7 English Finance Act (2) of 
1939 contains similar provisions, 

2. Scope of Rule 4: — Rule 4 deal** with income from investments and points 
out how for and in what particular cases would such income bo taken into account in 
computing profits. Such Rules (i) and (4) indicate this and restrict the compu- 
tation of profits from inv* fitments to those cases and to the extent therein mentioned 
only. This iy the clear sense of Rule 4(1). 

3. Rule 4 (I) (at "Income received from investment”: — There may be cases 
where investment income is received under deduction of tax, or where divid' nd is 
paid free of income-tax. In such a case apparently, the ‘gross' and not the ‘net' 
amount of investment income shall be taken into account in computing profits. 


1. The bracket, figure and letter “(2A,” wo p e inserted by S. 9 of the E.P.T, Act, (Amend- 
ment) Act 1940 (42 of 1940), 

(2) Sub-rule f 2 A) was inserted by the Amending Act 1940 (42 of 1940), 

IS) Tbeso words, 1 rackets and figures were inserted ibid. 
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The words 'or has been s abject ed of tax at source, or is free etc.’ in the succeeding 
Sub-rule (2) clearly support the view above indicated. 

Rule 4 (1). (b) “Shall be included in the profit8 ,, :-~ Seems clearly to mean 

that investments shall be treated as a receipt or a self contained item of profit.” 
The expression nearly means that investments shall also form part of the profits to 
be computed, though it may be that even after this inclusion, the net result may be a 
“loss” and not ‘profits*. 

The Rule is concerned only with ‘income received from investments with no 
reference to “other property’*. This is supported also by the use of the words, ‘or 
business consisting wholly or mainly in the dealing in or holding of investments’, 
occuring in Sub-rule (2), there is no reference to ‘other property’, In the English 
decisions under Excess Profits Duty Act (2) of 1915 it has been held that the words 
‘investments’ is to be taken in its ordinary sense, and it is to be taken in its ordinary 
sense as being an investment whether it be or be not connected with the business 
that is carried on by the investor 1 In the same case, it was observed2 that “invest- 
ment”... docs include all money embarked in the business itself but.... it 

includes money embarked in the business and with a view to the advantage of the 
business invested in an outside security. 

In the case of shares and debentures, the motive of purchase did not prevent 
the same from being treated as ‘in vestments*. 3 In another English case, Liberty & 
Co. Ltd. v. Commissioner Inland Revenue * War Loans and British Government 
securities were held to be investments, although those had been acquired for the 
purpose directly connected with the business and it was observed ( Per Pollock M.R.) 
that it was impossible to place a restricted meaning on the word ‘investment.’ In 
James Waldie & Sons Lid. v. Commissioner Inland Revennefi however advances made 
without interest or security v y a coal company and secure supplies of coal were held 
to be capital employed in business and not investments. 

4. Sub-rule 2: — In the cases mentioned in this Rule viz., in the case of the 
business of 

1. a building society. 

2. a money-lending business. 

3. Banking business. 

4. Insurance business. 

5. Holding (wholly or mainly} of investments the entire income from above 
mentioned business shall be included as ‘profits’ assessable to Excess Profits Tax, 
and this would be so, irrespective of the same having been charged under Section 10 
or any other Section of Income Tax Act or irrespective of the fact whether tax on 
such income has been recovered at source or whether such income is free as exempt 
from tax. 

Investment of Income 

Sub-rules (1) (2)— of Rule 4 provide for the inclusion of all income received 
from investments in the case of the classes of business specified in Sub-rule (2) but 
in no other case. 

This investment income is to be treated as profits liable to excess profits tax 
only in the case of the following classes of business: — 

(a) building societies; 

(1) Per Lord Sterudale M. R. in C. I. R. v. The Gas Lighting Improvement Co., Ltd. 12 T. C. 

at p 603: 8B5. * 

(2) Per Viscount Cove L. C. at p. 636-630. 

(8) ibid per Lord Finlay a. p. 639]. 

(4) 12 T. C. 630. 

(6) 12 T. C. 113 (119, 120, 123). 
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(b) money-lending businesses; 

(c) banks; 

(d) insurance businesses, another than life assurance business whioh is exempt; 

(e) “dealing” businesses, t.e., businesses e.g., stock-jobbers consisting wholly or 
mainly in their dealing in investments; and 

(f) investment companies, i e. businesses consisting wholly or mainly in the 
holding of investments carried on by companies or incorporated societies. [Proviso 
to Section 2 (5)]. 

In the case, however, of a business part of which consists, in banking, insurance 
of dealing in investments, Sub-rule (2A) of Rule 4 requires the inclusion in profits 
of all income from the investments which are held for the purposes of the part of the 
business. 

It should be noted that, while on companies and incorporated societies carrying 
on the business of holding investments are within the charge any “person” carrying 
on the business of dealing in investment* is liable to assessment. 

It will be observed that, where the profits of a subsidiary company are, under 
Section 9, treated as the profits of the parent company, dividend from the subsidiary 
company received by the principal company are to be ex^uded in computing profits 
of the latter. (Sub-rule 3 of Rule 4.1 

Relief is provided in the case of companies within classes (e) and (f) above, the 
profits of which for excess profits tax purpose include dividends from companies 
themselves liable to Indian excess pro'itst tax. This relief is to be computed accor- 
ding to the provisions of Rules to be made by the Central Bord of Revenue in pur- 
suance of Sectian 27 of the Act.l 

XYZ Ltd carried on a retail business and had a profit of Rs. 60,000 in the 
C. A. P The company had investments of a capital value of Rs. 60,000 yielding an 
income of Rs. 300/- and paid loan interest at 5 per cent on a loan of Rs 30,000 The 
debit of Rs. 1,500/- for loan interest will, therefore, be restricted as follows : 

Capital value of loan . . . . . . 30,000 

Less capital value of investments .. . . 6,000 


24,000 

The debit for in ten -4 will therefore be limited to Rs. 24,000 at 5 per cent - 
1200 in respect of C.A.P. to 31st Mxreh 1940. After that date, no interest will be 
deducted. 

Sub-rule 2 A: — It secures that, in the case of banking, Insurance or dealing 
in investments which forms part of a busine-s not consisting wholly or mainly in 
such activities and not, therefore within Rule 2 (2) of Schedule 1, the investment 
income from such part of business is to be included in profits for excess profits tax 
purposes. 

5. Sub-rule 3: — This Sub-rule was added by the Select Committee and relates 
to a case of subsidiary company, where its profits are included in the Excess Profits 
Tax assci-sment of the principal company. In such a case, the dividends given away 
by the subsidiary company out of its profits shall not be included in the assessable 
profits of the principal company. With regard to this Sub-rule the Select Committee 
obseived:— A new Sub-rule (3) ha* been inserted to secure that where, under Clause 
9 of the Bill, profits of a subsidiary company are included in the excess profits tax 
assessment of the principal company, dividends from the subsidiaiy company out 
of such profits should not also be included in suoh assessment.* 

6. Sub-rule 4 (4): — Rule 4 (4) [which was R. 3 (3) in the original Bill as 
referred to Select Committee], relates to busin ss of letting out property on hire. 
With regard to this Sub-rule, the observations in the minute of dissent by Sir Cowasji 

'1) Para. 91 Notes A Instructioh; 

* This Sub-rule may well be said to be an addition consquential on the provisions of Section 

of the Act. 
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Jebangir, one of the member of Select Committee will help in the understanding of 
the scope of the Rule. He observed: — “It has been admitted that there should be 
like between the standard period and the chargeable accounting period. 1 would 
like to point out one case in which it appears to me there will not be like-to*like 
under Schedule 1, Rule 3 (3). 

As is well known, in several large cities in India there were a large number of 
vacancies in buildings, due to the activity of building enterprise and a lack of demand. 
The result is that there was a greater supply than demand. There may be in the 
standard period a deficiency in revenue due to such vacancies in real property, while 
in the chargeable accounting period such vacancies may decrease, correspondingly in- 
creasing the revenue. This may not be due to the war. If we are to compare like 
with like, I think, there should be some allowance in Bill whereby the extra revenue 
in chargeable accounting period is comparable with the revenues in the standard 
period”. 

Under Sub-rule (4), income from letting out property on hire shall count to- 
wards profits assessable for Excess Profits Tax purpose s, irrespective of any assess- 
ment of that income under Section 9 or any other provision of the Income-tax Act. 

Letting of property on hire. 

Sub-rule 4 of Rule 4 provides, for the inclusion in the profits of a business, of 
income received from the letting out of property on hire in the case of any business 
consisting w holly or partly in such activities, whether or not such income has been 
charged to income-tax under Section 9 of the Indian Income tax Act, 1922, or under 
any other Section cf that Act. 

In the case of a business in which premises are owned or rented and a portion 
used for the purpose of the business while parts are let or sublet, the rents received 
should be included in the computations of profits and all proper outgoings in respect 
of the property allowed. 

Similarly, if incidentally to the carrying on a business, machinery or other 
property is let on hire the income received from such activities should be included in 
the computation of business profits. 

Patent rights, etc., are property, and if, in the course of a business of manufae 
ture licences aie granted for the use of the patented process, etc , any income from 
should be treated for excels profits tax purposes as income of the business. 

The case of a business consisting for example wholly in the letting of plant and 
machinery on hire is a business within Section 10 of the Indian Income-tax Act, and 
no special difficulty arises in the computation of its profits. 

The same of a business carried on by a Company which consists wholly in the 
holding of investments or other property is only to be treated as a business for excess 
profits tax purposes by virtue of Section 2 (f>) Proviso. In such a case its profits will 
not have been computed lor income-tax purposes as the profits of business under 
Section 10, but Rule 1 of the First Schedule to the Excess Profits Tax Act, provides 
that they shall for excess profits tax purposes be so computed. 

Similarly in the case of business property partly sublet referred to in sub- 
paragraph 2 of this paragraph, the profits from such letting are to be computed under 
the provisions of Section 10, not Section 9, of tho Income-tax Act.l 

Income from the letting out of profits on hire. 

Doubts having been expressed as the exact application of Sub-rule (4) of Rule 
4 of Schedulei the following interpretation of the Rule should be noted. 

The business to which the charge to excess profits tax extends are defined by 
Sub-section (5) of Section 2 of tho Act, and apart from the first Proviso thereto, 
they include only trade, commerce or manufacture and any adventure of a similar 
nature and professions or vocations which are not exempt as coming with the ex- 
ception to the charge contained in the concluding words of the Sub-seotion. 

(1) Para 31 Notes and instruction. 
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The first Proviso operates to bring within the charge certain business whioh aro 
not oovered by the Sub-section itself, such businesses being businesses carried on 
by companies or societies, incorporated by or under any ©uaotraent whose funotiona 
consits wholly or mainly in the holding of investments or other property. 

The scope of the charge thus defined cannot be extended by any Rule of 
Schedule I to the Act for that Schedule merely provides rules for the computation 
of profits of such businesses as by Sub-section (5) of Section 2 are brought within the 
charge to excess profits tax. 

Jt follows that the words “business*’ in Sub-section (4) of Rule 4 can only 
refer to a business that is within Section 2 (5), and that the words “which consists 
wholly or partly in the letting out of property on hire” cannot be read bringing with- 
in the charge a business which is properly described by the words just quoted unless 
that business is with the definition in Section 2 (5) read with its first Proviso. Thus. 

(i) the business of owing landed property and letting it is not within the 
chaige unless such business is carried on by a company or society in- 
corporated by or society incot porated or under any enactment; 

(ii) a business consisting, for example, of letting out on hire radio apparatus 
or any other plant, machinery, etc., is within the chargo since it falls 
within the description “trade, commerce or manufacture;” 

(iii) a business within the words of Section 2 (5) which carries on the ancallary 

or subordinate activities of letting out on hire plan*, machinery etc., is 
assessable as a whole to include the rentals from such lotting out , 

(iv) a business consisting of the exploitation of leased minerals, some portion 

of which is worked by the lessee while the other portion is sublet at 
rent or royalty should be assessed as one business to include the rents 
or royalties received. 

(v) a proprietor of minerals, who is not a company or society falling within the 

first Proviso to Section 2 (5). who works some deposits and leases, others 
is assessable only in respect of the business of working minerals, exclusive 
of the rents and royalties received from the other properties; 

(vi) where in the course of carrying on business within the definition in Section 
2 (5), premises are rented for the purposes of the business, any rent 
received from subletting a portion of those permises should be included 
in profits for excess profits tax purposes. I 

This is an exception to the general Rule that letting out property, on hire is 
not ‘business’ (Songsters' Case 12 T. 0. 208 at 21(5; Korean Syndicate 12 T. C. 181; 
C. 1. R. v. Birmingham Theatre Royal Estate Go, 12 T. C. 580. 

7. Sub-rule S. (5):— This Sub-rule (5) of Rule 4 is the same as the English 
para. 0 (3) Schedule VII, Finance Act, (2) of 1939. 

This Sub-rule relates to cases ol beneficial owner of investments, whose income 
is not to be computed as ‘profits’, assessable to Excess Profits Tax. If investment 
has been made out of borrowed capital, interest on such borrowed money has to be 
deducted. 

The Sub-rule provides that borrowed capital would count after deducting the 
value of investments from it deductible would be computed on the balance left after 
the deduction of the above value. 

Interest on borrowed money. 

An exception to the general Rule that interest on borrowed money is, on income- 
tax principles, deductible in computing profits for excess profits tax purposes is pro- 
vided by Sub-rule 5 of Rule 4. This paragraph provides that were the person 
carrying on a business other than one of backing’ insurances, etc, has investments 
the income from which excluded from profits under this Rule, deduction in respect 
of interest on borrowed money is to be restricted. — 

(l) Para. 32 & 33 Notes & Instruction. 
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(i) in the oa9e of a company to interest on the excess of the borrowed money 
over the value of the invesments; and 

(ii) in any other case to interest on the exoess of the borrowed money over the 
value of any investments mortgaged, charged or pledged as security for the loan. 

It should be noted that it is the value, not the cost, of the investments that is 
to Be set against borrowed money. 

Example: — 

X. F. Z. Ltd . Accounting period of 12 months ended 3 1st March 1940. 

Rs. 

At 1st April 1939, Debentures outstanding were • • .. 1,00,000 

Other loans amounted to . . „ . . . 50,000 

Bank overdraft was .. .. . . 1,20,000 

The Company held (excluded) Investments valued at 1,20,000 

At 1st October 1939, the company repays Debentures . . 25,000 

and borrows on loan . . . • . . 10,000 

At 31st March 1940, the Bank overdraft has increased to . . 25,000 

and its Investments (no sales or purchases) are valued at . . 1,40,000 

The interest debited in the y r ear is 

Debenture interest ... .. . , 4,375 

Loan interest . . . . . . . . 30,300 

Bank interest, . . . . . . . . 675 

8,350 

The hoi rowed money for 12 months' accounting period is: — 


Debentures Rs. 1,00,000 Less Rs. 25,000 for 0 months .. *87,500 

Loan Rs- f>0,00() plus Rs. 10,000 for 6 months .. .. 55,000 

A vern ee Bank overdraft, say .. .. .. 23,000 

1,65,500 

The average value of the Investments to be sot off is, say, . . 1,30,000 

Leaving . . • • 35,500 

as the borrowed money the interest on which is to be allowed. 


The interest on the borrowed money, 1,05,500 being Rs. 8,350, the interest 
allowable is 

35.500 

X 8,850= Rs. 1,791 

1.65.500 

Proviso. — The Proviso restricts the deduction to be made as above, in cases 
where the person carrying on the business is not a company, only in cases where the 
investments are mortgaged, charged or hypothecated form reyayment of the principal 
borrowed for investment purposes, and interest therein. The provision thus, 
specifies the restriction placed on the deduction of interest as borrowed money in 
cases of business carried on by a company. 

Rule 5 —If at any time after the close of the standard period, any increase 
inihe capital employed in a business has been effected by means of a loan from 
a oank carrying on a 1 bona fide 9 banking business* or by means of a public issue of 
debentures secured on the property of the company, the interest on so much of 
the loan or debentures as has been utilised in effecting the i ncrease in the capital 
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shall not be deducted in computing the profits for the purposes of excess profits 
tax* and, notwithstanding the provisions cf Rule 2 of Schedule II, that amount of 
such loan or debentures shall not be deducted in arriving at the amount of the 
capital employed in the business. 

This Rule* is new, having been added by the Select Committee to the Rules in 
this Schedule ‘to provide relief in cases a business has been expanded with capital 
borrowed from a bank or on det entures by securing that the interest paid on the 
loan should be disallowed and the loan itself should not be deducted from the total 
capital. The effect will be to substitute as a charge, in computing the profits liable 
to excess profits tax, the statutory per cents go for the interest paid on the loan.* 

In an English case, A . W. Walker Co. v. The Commissioner Inland Revenue * 
it was held that a certain fixed share, 3/20th of the profits of a firm to be paid, along 
with a fixed annual amount, payable towards money borrowed for business was not 
‘interest* on money borrowed, and was therefore not, deductible in computing profits 
assessable to Exn ss Profit \ Duty. 

Capital raised by bank loan or debentures after end of stand period: Rule 5 
provides that, if, at any time after the close of the standard period selected by the 
asscssee. an increase in the capital employed in a business has been effected by 
means of a loan from a bank carrying on a bona-fide banking business or by means 
of a public issue of debentures secured on the property of the company, the interest 
on so much of the loan or debentures as haH been utilised in effecting the increase in 
capita] shall be deducted in computing profits and that the amount of such loan or 
debentures shall rot be deducted in computing capital. 

The effect of the Rule is that in the circumstances set cut therein the assessee 
obtains allowance of the statutory percentage upon the increased (loan) capital 
employed m the business leas the interest actually payable upon such loan 
capital. 

It is to be noted that in the case of debentures they must, be a public issue »ml 
secured upon the property of the company while in the case of a bank loan the bank 
must be one eariymg on a bonafide banking business. 

The functions of a bank are to accept money from customers on current, 
account, to make loan to its customers and to provide for transfer of money from one 
persons to another Unless a “bank” carries on ouch of these fu net iouh it cannot 
be regarded as cany i ng on a “bona fide banking business”, it should bo observed 
that, provided that tk * business is “bona-fide banking business’ 1 as herein defined, 
Rule 5 may be applicable whatever the status oi the “poison” carrying it on. The 
Rule is not defined to Banking Companies. If the Excess Profits Tax Officer bus 
any doubt a<* to tho acceptance of a claim that, a particular concern carries on a 
bonafide banking business within the meaning of the Rule ho should report tho to the 
Excess Profits 'lax Adviser. 


It should be noted further that is only in so far as the borrowed money increas- 
es the capital employed in the business, as tho capital computed for excess profits 
tax purposes under the provisions of the second Schedule, that the Rule applies. 


Example- 

Net assets at 31st December 1937 close of standard period 
Less borrowed money . . Rs. 10,00,00 

Less Excluded investment . . Us. 50,000 

Excess profits tax capita? 

Net assets at 1st September 1939 beginning of chargeable account- 
ing period 


.Rs 

10 , 00,000 

50,000 

9,50,000 

12 , 00,000 


(I) 13 T. C. 297 (331) (302). 
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Ra. 

Less Borrowed money » . 3,00,000 

Less Excluded investments • . 1,00,000 . . .. 2,00,000 

Apart from Rule 5 the excess profits tax capital • . . . 10,00,000 

At say, 1st July 1938 public issue of debentures ». . . 2,00,000 

The whole of the Rs. 2,00,000 which is deductible from the business assets of 
Rs. 12,00,000 under Rule 4 may be regarded as represented by the Debenture issue 
of Rs. 2,00,000 which comes within the terms of Rule 5, and, therefore, under that 
Rule the Capital is to be taken at Rs. 10,00,000 -{- 2,00,000 =Rs 12,00,000. 

Thus the increase of capital before application of Rule 5 is Rs. 50,000 and Rule . 
5, converts that increase into Rs. 2,50,000. 

On a strictly literal reading of the Provisions of Rule 5 of Schedule I, it is 
possible to argue that it excludes from its operation the case of newly started 
business to which none of the optional standard period provided by Sub-section (2) 
of Section 0 arc available. Such differentiation between old and new concerns is, 
howe ver, clearly unfair. The Rule should, therefore, be applied to the ease of all new 
concerns which have no standard period and for this pnrpose the entire borrowings 
effected by m^ans of loans from a bank carrying on a bona fide banking business, on 
by means of a public issue of debenture should be treated as capital of the busiuesa 
within the meaning of Rule 5. 

'Notwithstanding the provisions of Rule 2 Schedule II’: —Schedule II, Rule 2 
post enjoins deduction of any borrowed money for purposes of computation of 
capital. So, the Rule is an exemption to Rule 2 Schedule II. 

The dissenting note on this Rule by Sir Cowasji Jahangir, member of Select 
Commit tee, throws a flood of light ns to the Rules and the question of recognizing 
loans from Banks carrying on bona fide banking business (and not from private 
banker). 

The said dissenting note says:— Until the Select Committee had decided to 
include this Rule in the Bill, the Bill had provided that borrowed moneys, and 
debts shall be deducted from the capital employed in the badness. 

It is a matter of common practice that apart from the paid-up share capital 
and the various reserve fund» which have been accumulated out of past profits, 
moneys have toJ>e bon owed and debts have necessarily to be incurred for the ex- 
pansion and the carrying on of tin* clay to day business, tin; computation of the 
capital employed in the business, as was provided in the Bill, did not represent the 
actual capital employed in the business, which alone makes it possible for the 
busings to tarn its profits. If profits are made subject to the excess profits tax 
and the basis on which these profits are earned is determined on a footing which 
excludes a laige part of the moneys constituting such iup.tul employed, busi- 
nesses would be placed at a serious and disadvantage. Moneys borrowed by 
businesses are not only from Banks carrying oil bona fide banking business, 
or by means of public issue of debentures. Businesses also have deposits— public 
and others — like deposits against contracts; they also have funds, liko provident 
funds, which are used as a part of the working capital of the business; they also have 
liabilities like purchase of goods not paid for, wages due and claims under dispute. 
The New Rule 3 (a) only gives relief when the loans are from bona fide Banks, or if 
the money is raised by the issue of debentures. It takes no account of moneys 
borrowed in any other way. Considering the conditions that prevail in India, this 
constitutes a real hardship*'. 

On the same Rule, another member of the Select Committee ( H . P. Mody) 
observed: — "The distinction sought to be drawn between capital borrowed from a 
Bank and capital raised by means of deposits and loans from firms and private in- 


(1) Para. 34 Notes and Instruction. 
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dividualfi is impound, and goes counter to a very widely adopted practice of raising 
finance in this country, It is only fair that this typ" of borrowed capital should 
be recognized”. (See Rule 5- A. for borrowed money newly inserted). 

*Rule 5-A — (1) In computing for any chargeable accounting period ending after 
the end of March, 1941, and in relation thereto for the standard period, if any, 
the profits of a business other than a business to which Sub-rule (2) of Rule 4 of 
this Schedule applies, or the profits of a part cf a business other than a part of a 
business to which Sub-rule (2-A) of the said Rule applies, no deduction shall be 
made in respect of interest on borrowed money or in respect of any other con* 
sideration given for the use of borrowed money ; 

Provided that, as respects any such chargeable accounting period which 
commences before the said end of March, the application of this Rule shall be 
subject to the provisions of Section 7*A of this Act : 

Provided further that this Rule shall not apply to the computation of profits 
of any business for any chargeable accounting period the standard profits for 
which are ascertained by reference to the minimum amount specified in Sub* 
section (4) of Section 6 of this Act : 

Provided further that where a direction has been given by a Board of Re* 
ferees under Sub-section (3) cf Section 6, or by the Central Board of Reuenue 
under Sub-section (1) of Section 26 of this Act, that the standard profits shall be 
computed as if the profits during the standard period were such greater amount 
as it thinks just, such amount shall be increased by the amount of the interest on 
or oilier consideration for the borrowed money during the standard period. 

(2) In this Rule and in Rule 2-A of the Second Schedule ‘borrowed money* 
means borrowed money, which, apart from the provisions of the said Rule 2-A, 
would have keen deductible in computing capital. 

This Rules should be read with Rule 2-A of this Schedule. These Rules recognize 
not. only what has been claimed be an invidious distinction made by the existing 
Rule 5 of the First Schedule to the Act betwe< n money borrowed from a person 
carrying on a bonajide banking business and other boriowed money, but also the fact 
that the borrower tears some nsk in respect of any borrowed money. The Rule 
therefoie, as from the 1st April, 1941, treat all boriowed money as capital both as 
regard standard period, if any. and as regards the chargeable accounting period, so 
that the comparison of average capital le quire d by the Act is to include the borrow- 
ed monej as well as the piopiie tor’s capital so far as this capital is employed in the 
business, and they provide If r tie corresponding ‘inclusir n of profits of the interest 
etc., payable in respect of the borrowed money. The (fleet of this clause may be^ 
illustrated by an example: — 


Example : — 



Standard 

Chargeable 


period 

accounting 



petiod. 


Rs. 

Rs. 

Average capital . . . . . . # . 

Average borrowed money 

Profits for excess profits tax purposes on old basis 

Interest payable 

Liability on old basis profits of chargeable accounting 

5.00. 000 

1.00. 000 
60,000 

5,000 

6,00,000 

2,00,000 

1,00,000 

10,000 

period 

Standard profits 

50,000 

1,00,000 

Add 10 per cent, on increased capital (Rs. 1,00,000) 

10,000 

60,000 

Excess profits 


40,000 


(1) Rule 5A was insert ed by S. 8oi the Fjcese Profits Tax (Second Amendment' Act, 1941 
(24 of 1941). 
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Liability on new basis profits of chargeable accounting 

period •• •• •• •• •• 1,00,000 

Add interest payable . . . . . . • . 10,000 

1,10,000 

Profits of standard period . . . . . . 50,000 

Add interest payable . • . . . . . • 5,000 

55,000 

Add 10 per cent, on increased capital (Rs. 2,00,000) in- 
cluding borrowed money . . . . . . 20,000 75,000 

Excess profits ... . . . . . . 35,000 

Provirion is made to secure that in the case of a business to which, for any 
chargeable accounting period, the minimum standard of Rs. 30,000 a year applies, 
or, in respect of which an award of a substituted standard of profits has been given 
under Section 6 (3) by a Board of Referees or under Section 20 (1) by tbe Central 
Board of Revenue, the new Provisions shall not operate to deprive the assessee of 
the benefit that ensures to him by reason of the minimum standard or of such 
award. 

Interest on borrowed money. — As from 1st April 1941 new Rule 2A, Schedule 
11, provides that all borrowed money, irre dive of whether or not it is covered by 
the value of excluded investments or may already be t.eatcd as capital employed in 
the business by virtue of Rule 5, Schedule 1, and irrespective of whether it is borro- 
wed from a person carrying on a bona fide banking business or from any oilier person 
or persons, is not. to be deducted in computing the capital employed in the business ; 
and new Rule 5 A, Schedule I, provides that the interest or other consideration paid 
for its use is to lie disallowed in computing the profits of the business for Excess 
Profits Tax y urposes. 

These provisions have effect, in relation to C. A. Ps. ending after 31st March 
1941, both as rega-ds the computation of profits and average capital of the 
standard period and as regards the computation of profits and average capital of the 
C. A. P. itself. 

[See paragraph 24A Notes and Instruction, as regards C. A. Ps. ending after, 
but commencing before the end of March 1941.] 

The following examples show the difference between the two bases of computa- 
tion in given circustances : — 

Example 1. — 

A partnership which has borrowed money at 6% per annum from a person 
other than one carrying on a bona fide bonking business and to which, therefore, the 
provisions of Rule 5 of Schedule I are not applicable : — 

Standard C.A.P. 

period (12 (12 months to 
months). 30-6-1941). 


Rs. Rs. 

(a) Profits before any adjustment in respect of 

interest on borrowed money 57,400 63,400 

(5) Interest payable on the borrowed money .. 1,200 4,800 

(c) Part of (6) disallowable as interest on borrowed 

money covered by value of excluded investments 600 600 

(d) Profits for E. P. T. purposes, old basis 

[(a plus (c)] ... „ .. .. 58,000 64,000 
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(e) Average capital after deduction of all borro- 
wed money 

3,90,000 

4,40.000 

(/) Average borrowed money ** 

20,000 

80,000 

(g) Part of (/) covered by value of excluded 
investments 

10,000 

10,000 

(7i) Average capital on old baBis [(e) *. 

4,00,000 

4,50,000 

computation on old basis. 
Profits of C. A. P. ^ .. •• . • 


64,000 

Standard profits . . * . • • 

58,000 


Add 10% of increased of capital (4,50,000-4,00,000) 

5,000 

63,000 

Exoess Profits 


1,000 

computation on new basis. 

Profits of C. A. P. as before Rs. 


64,000 

Add Interest on borrowed money 

4,800 


Less already included 

600 

4,200 

Standard profits as before 

58,000 

68,200* 

Add Interest on borrowed money . , 1,200 

Less already included . . 600 

600 


Average capital of C. A. P. old 
basis 4,50,000 

Add borrowed money not already 
inoluded 70,000 

58,600* 



5,20,000* 

Average capital standard period 
old basis 4,00,000 

Add borrowed money not already 

included 10,000 4,10,U)0* 


10% on increase of capital 1,10,000 =11,000 69,600 


Deficiency of profits Rs. 1,400 

Notes — 1. The difference Rs. 2,400 1 between the two results will be seen 
to be difference between 10%, the statutory percentage, and 6°/ the 
rate of interset paid, on the additional Rs. 60,000 treated as oapital 
employed in the business. r 

2. The figures marked* may be found alternatively by taking the sum of 
items (a) and (6), i.e , Rs. 57 400 -f 1,200=58,600 or Rs. 63,4004-4 800 
=68,200 and of items (e) and (/), i.e., Rs. 4,40,000+ 80,000=5 20*000 
or Rs. 3,90,000+20,000=4,10,000* ’ ,VUU 

Example 2. — 

A director-controlled limited company which has borrowed money from a person 
carrying on a bona fide banking business or by the issue of debuntures and to which 
therefore, the provisions of Rule 5, Schedule I apply. * 



SCHEDULE I (R. 5-A) 


m 


Standard 

period 

(12 months). 


(а) Profits before adjustment in repect of interest 
payable 

(б) Interest on borrowed money 

(e) Proportion of (ft) disallowed for borrowed money 
covered by value of excluded investments 

(d) Proportion of (1) disallowed under Rule 5, Sche- 
dule I 

(#) Profits as oomputed on old basis 

(/) Average capital before any adjustment in respect 
of borrowed money 

(g) Borrowed money added as covered by value of 

excluded investments 

(h) Borrowed money added under Rule 5, Schedule I. 

( j) Average capital on old basis 

(&) Average borrowed money (all from bona fide 

banks) 

( l ) Actual borrowed money at end of standard period 


Rs. 

50.000 
6,000 

600 

50,600 

4.00. 000 

10.000 

4.10.000 

1 . 00 . 000 

1 . 20.000 


C. A. P. 
(12 months 
to 31-12-41). 
Rs. 

1 , 00,000 

12,000 

600 

4,800 

1,05,400 


5.00. 000 

10,000 

80,000 

5,90,000 

2 . 00 . 000 


Computation on old basis. 





Rs. 

Rs. 

Rs. 

Profits of C. A. P. 


. • 

•>* 

, . 

1,05,400 

Standard Profits 

• • 

• • 

• • 

50,600 


Add 10% on increased capital 


• • 

5,90,000 





Less 

4,10,000 






1,80,000 = 

18,000 

68,600 



Excess Profits Rs. 


36,800 

Computation 

i on new basis 





Rs. 

Rs. 

Rs. 

Rs. 

Profits of C. A. P. as before 

• « 

• • 

. . 

• • 

1,05,400 

Add Interest on borrowed money 

, , 

, , 

12,000 



Less already disallowed 

• » 

•• 

6,400 

• • 

6,600 






1,10,000* 

Standard profits as before 

• • 

. . 

• • 

50,600 


Add Interest on borrowed money 

• • 

6,000 




Less already disallowed 

• # 

600 

• t 

6,400 






56,000* 


Average capital of C. A. P. on old basis. 

6,90,000 




Add Borrowed money not already 

in- 





eluded 

•* 

1,10,000 

7,00,000* 



Average capital of standard period 

on 





old basis 

• • 

4,10,000 
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Add Borrowed 

money not already in- 



eluded 


90,000 5,00,000* 



10% on Increase 

2,00,000 20.000 

76,000 



Excess Profits 

36,000 


Notts — 1. The items marked* may be found more directly or checked by taking 
the totals of items (a) and (b) t i. e., Rs. 50, 000+6,000=56, 000 or 
Rs. 1,00,000+12,00 5=1,12+00, and of items (/) and (k), i.e., 
Rs. 4,00,000 1-1,00,000=5,00,000 or Rs. 5,00,000+2,00,000=7,00,000. 

2. The reduction in the excels piofits given by the new basis of oomputa- 
turn, viz , Rs. 800, represents 10% the statutory percentage, leas 6%; 
th** *Hte of inttrest. actually paid, on the additional Rs. 20,000 bor- 
rowed money treated as capital. 


fSte ftl o par; g'&ph 21 A for irist'mc'iona regarding c!iarjf ible accounting 
penods beginning la u re and cn< ing after the end of March 1911, p iragraph 48-A 
for the effect of the new l onowed money pro vi >>ns upon minimum standard cases 
and paiagraph 52- A for their effect upon sub^t.tuted r.taudards under sect ons 0 (3) 
and 25 (1) ] l 

Rule 6- —No deduction shall be made on account of liability to pay, or 
payment of, income- tax supertax, or excess profits tax. 

Analogous Law;— The United Kingdom Finance Act to of 1939. Schedule 7, 
Part 1 para. 8 contains the same Rule Income-tax and excess profits tax are both 
non-deduetible under that Rule. So is National Defence contribution. Super-tax 
finds no placo in the English Rule as it does under Rule 5. 

2. Scope of Rule 6: — The Rule exclude s from deduction not only any amount 
payable but ( ven that paid in respect of income-tax, super-tax, or excess profits-tax. 


In connection with this sec the Provisions of Section 12 ante also. The 
following example would illustrate and explain the above Rule. 

Assessment year 1940-41 Rs. 

Suppose total Income . . . . . . 2,00,000 

Less standard profits . . . . . . 1 ,00,000 


Net Profits . • . . . . 1 ,00,000 

Excess Profits Tax . . • . 50,000 

The sum of Rs. 50,000 shall be deductible for Income-tax assessment purposes 
under Section 12 of Excess Piofits Tax Act. 


Income-tax being payable on the total income of Rs. 
on Rs. 2,00,000. 


Coming to the assessment^for 1941-42 

Suppose the income is again 
Standard Profits 


1,50,000 only and not 
Rs. 

.. 2,00,000 
1 , 00,000 


Sum for excess profits purposes is . . . . 1,00,000 

Then, for computation of profit* for assessment to excess profits tix for 1941- 
42, the amount of Rs. 50,000 paid as excess profits tax or any amount paid as 
income-tax or supertax in pa6t year 1940-41 sh all not be deductible. Thus the 
excess profits tax payable would again bo the name sum of Rs. 50,000. 

Rule 7 — 2 [(1) .In the case of a business carried on, in any accounting period 
which constitutes or includes a chargeable accounting period by a company the 


(1) Para. 34-B Notes and instructions. 

(2) Bub-rule (1) was substituned for the old Sub -rule by S. 9 of the Excess Profits Tax Amend- 

ment) Act, 1040 (42 of 1910). 
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directors whereof have throughout that accounting ^.mod a controlling interest 
therein: 

(a) in computing the profits for that accounting period, and, 

(b) if the standard profits of the business are computed by reference to 

the profits of a standard period, also in computing, in relation to any 
such chargeable accounting period, the profits for the standard 
period. 

No deduction shall be made in respect of director’s remuneration,] 

1(2) In Sub rule (1) of this Rule the expression ‘directors remuneration*' 
does not include. 

(a) the remuneration of any director who is required to devote substanti- 

ally the whole of his time to the service of the company in a 
managerial or technical capacity and is not the beneficial owner of, or 
able either directly or through the medium of other companies or by 
any other indirect means, to control more than five per cent, of the 
ordinary share capital of the company, or 

(b) the remuneration of any managing agent where such remuneration is 

included in - he profits of the managing agents business for the pur- 
poses of excsss profits tax. 

2(3) If, in the case of a business carried on by a company in any accoun- 
ting period which constitutes or includes a chargeable accounting period, fho 
director of the company. 

(a) have during any part of that accounting period, or 

(b) had during the whole or any part of any previous accounting period 

which includes the whole or any part of any chargeable accounting 
period or the whole or any part of the standard period (If any). 

a controlling interest therein, and the case is not one to which Sub- 
rule (1) of this Rule applies, then exeunt in so far as the Centra! 
Board of Revenue otherwise directs, no deduction shall be made ia 
respect of directors’ remuneration, either in computing the profits 
for ihe first mentioned accounting period o t in computing in rela- 
tion to any chargeable accounting period wholly or partly included 
in that accounting period, the profits of the standard period (if any). 

1 Analogous Law Schedule 7, Part I, para. 10, English Finance Act (2) of 
1039 contains similar Provisions. 

Amendment : — Present Sub-rule (1) was substituted fm the old and Sub-rule 3 
was also newly added by Amending Act (42) of 19 JO. 

2. Scope of Rule 7 Rule 7, relites to the point of deduction of remunera- 
tion paid to director of a company, where the directors have a controlling interest. 
Clause (a) of Section 10 (1) of United Kingdom Law relates to where standard 

profits are computed by reference to the profits of standard neriod while clause (6) 
relates to a case where standard profits are not so computed. In an English cas 3 , 
Moore v. Stewards* a case under the Income-tax Act, sjm paid for obtaining a 
commanding interest by one company in the management of another, was allowed 
as deduction. Obtaining a majority of issued shares in a company has been held to 
be a controlling interest A In a case under the corporation prouts tax, a director 
holding one half of shares in the company and having a casting vote was held to 

<1) These words, brackets nnd figures were inserted by S. 9 of the Excess Profits Tax 

(Amendment) Act, 1940 (24 of 1940). 

(2) Sub-rule (3) was added ’by S. 9 of the Excess Profits Tax (Amendment) Act, 1940 (42 

of 1940). 

(3) 6T, C. 501. 

(4) Glasgow Expended Metal Co,, Ltd. v. C. I. R. 12 T. C. 57Hi 
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bave a 'controlling interest’ in the company.l The power that the number of shares 
held gives to the holder to control the disposal of company’s assets and the admins* 
tration of company’s affairs at a geneial meeting has been held to be ‘controlling 
interest’,2 In the same case it was held that to cast a preponderating vote at a 
general meet ing of a company implies prima facie a controlling interest. A share- 
holder has a controlling interest whose holding in the company is such that in general 
meeting he is more powerful than all other share-holders put together. 3 Clause (a) 
of Sub-section (1) has refeience to cases where standard profits are computed by 
reference to profits of a standard period. In such a case only the amount paid 
during the standaid period as directors’ remuneration shall be allowed as deduction, 
if the accounting period and the standard period do not synchronize, a proportionable 
amount will be deductible, with reference to the proportion that the length of the 
accounting period bears to the length of the standard period. Supposing, the 
accounting j eriod is four months, the standard period being a year, then only one 
third of the sum paid shall be allowed as deduction. Where standard profits are not 
computed by reference to standard period, no deduction on this account (i. e. direc- 
tors’ remuneration) shall be allowed. 


Example: — 

ABC Ltd had bee n m business for many years and always made up accounts to 
31st December. The three directors did not have a controlling interest in the com- 
pany until 1st January, 1940 when they acquired all the shares holding them equally 
between them. The results were as follows : 


Standard period 

Year to 31st December, 1939 

Year to 31st December, 1940 

The above profits are after oliargi 


Profits 

Direct ors* 


Remuneration 

60,000 

45,000 

50,000 

55,000 

65,000 

58,000 


g the directors’ remunerations. 


(a) Nine months chargeable accounting period to 31st December, 1939 . 

As the direct ois did not have a controlling interest in the C. A. P. or in any 
accounting period falling within the standard period, no adjustments for directors’ 
remuneration are n quired in computing the excess profits tax liability for the'9 
months ended 31st December, 1939, which would be ascertained as follows : 


Profits of 9 months to 31st December, 1939 . . 

(9/2 x 50,000) . . . . 37,500 

Less — standard profits (9/12X60,000) .. .. .. 45,000 


Deficiency .. 7,500 

(b) Chargeable Accounting Period to 31st December, 1940 

The directors had a controlling interest throughout the chargeable accounting 
period, and, accordingly, no deduction for directors’ remuneration can be made in 
computing the standard profits and the profits of the chargeable accounting period. 

Profits of Chargeable Accounting Period 

(Rs. 55,000 f 58,000) .. .. 1,13,000 

Less — standard profits (60,000 -f 45,000) .. .. 1,05,000 


Excess profits 

Less deficiency B/F . . 


8,000 

7,500 


Excess profits 


500 


(1) 0.1. R. v. B W, Noble Ltd. v. C. 1. R. 2 12 T. 0. 911 

(2) 12 T- C. 679 (above cited). 

(3) 12 T. C. 911 (926) (above cited). 
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N. B. — If the directors had no controlling interest in the chargeable accounting 
period to 31st December, 1940 there would have been a fiuther deficiency of 
Rs 5,000 /- . 

Profits of C. A. P. to 31st December, 1940 *. 65,000 

Less standard profits • . . . . . 60,000 

Deficiency * . . • 5,000 

Companies director controlled throughout chargeable accounting period. 
Directors’ remuneration. 

Sub-rule (1) and (2) of Rule 7 deal with companies the directors of which 
have a controlling interest therein throughout a chargeable accounting period, and 
provide that: — 

(i) in computing the profits of the chargeable accounting period, and 

(ii) if the standard profits are computed by reference to the profits of a stan- 
dard period, also in computing the profits of the standard period, no deduction is to 
be made in respect of directors’ remuneration.. 

It will be observed that the Rule as amended corrects the anomaly which, 
resulted from the wording of the original Rule, of providing for disallowance when 
director’ remuneration during a chargeable accounting period is g; eater than it was 
in the standard period while providing, no compensating relief if the remuneration 
during the chargeable accounting period was less than during the standard period. 

Cases may arise in which, if the Rule as originally enacted were in operation, 
the standard piofits would be ascertained by reference to the minimum standard of 
Rs. 36,000 a year and, consequently, the assessee is penallised by the application of 
the Rule as amended. 


Example 1: — 

Standard 

period 

(One 

year) 

Chargeable 

accounting 

period 

(a) Old Rule 7, 

Rs. 

Rs* 

Profits as computed before application of Rule 7 

20,000 

40,000 

Excess remuneration disallowed Rs. 10,000 — 5,000) . . 


5,000 



45,000 

Minimum Standard— 


36000 

Excess profits 


9,000 

(b) New Rule 7 



Profits as above • • 

20,000 

40,000 

Remuneration disallowed 

5,000 

10,000 


25,000 

50,000 

Minimum standard 


36,000 

Excess profits . • • . 

Example 2: — 

(a) Old Rule 7. 


14,000 

Profits as computed before application of Rule 7 

33,000 

i40,000 

Excess remuneration disallowed (Rs. 10,000 — 5,000 . . 


5,000 



45,000 
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Standard Cbargeable 

period (one accounting 

year.) period. 

* Rs. Re. 

Minimum standard . . .. . . 36,000 

Excess profits •• •• •» •• 9,000 

(b) New Rule 7 

Profits as above . • . . . . .. 33,000 40,000 

Remuneration disallowed . . . . . . 5,000 10,000 

38,000 50,000 

Standard profits (minimum standard not being appli- 

cation .. .. . . . . 38,000 

Excess profits .. .. .. .. 12,000 

If any coinj any complains that it suffers haidsLip in such a case a full report 
of the facts should ho made to the Excess Profits Tax Adviser who will issue instruc- 
tions as to the course to be followed. 

The amendment of the Rule makes no difference to a director-controlled com- 
pany which elects a percentage standard of profits under the second Provision to 
Section (j (1). In sm h a ease all remuneration, except that of whole-time-8ei vice 
director, cliancd m a period which is or includes a chargeable arcounting period was 
disallowable unde* the old Rule.* 

Companies director controlled during part cf charged le accounting peiicd, 
standard period etc., directors’ remuneration. 

Sub-rule (3) of Rule 7 deals with the ctse of a company whhh is director-con- 
trolled. 

(p) during m part only oi an accounting period which constitutes or includes a 
chargeable accounting period, or 

(b) during the whole or any part of any previous accounting period which 
includes the whole or any pan ol a chargeable accounting period or of the standard 
period (if any), providtd that for the first mentioned accounting period the case is 
not one to which Sub-rule (1) of the Rule applies. In such a case no allowance is 
to be made in respect- o r directors’ remuneration in computing the profits of any 
accounting peiiod w'hich includes the whole or any pert of the standard period or 
which constitutes or in* des the chargeable accounting period unless the Central 
Board of Revenue othe vise directs. 

It is to be noted that directors’ remuneration in Sub-rule (3) includes the 
remuneration of whole time service directors within the definition contained in Sub- 
rule (2 j, although the remuneration of such directors is excluded from the operation 
of Sub-rule (1). 

In order that instructions may be given as to what allowance, if any, is to be 
made in computing the profits of the accounting periods in questions, a report is to 
be made to the Excess Profits Tax Adviser in every case. 

(i) where a company is director controlled during part only of an accounting 
period which coustitutes or includes a cbargeable accounting period, and 

(ii) where a company is not director controlled in any part of the accounting 
period mentioned in (i), but it was director-controlled, either 

(a) during any part of the standard period, if the standard profits are computed 
By reference to the profits of a standard period, or 


tl) Para 30 Notes and Instruction. 
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(b) during any ] art of any accounting period which included the whole or any 
part of a previous chargeable accounting period. 

Such report should set out in each case for the accounting period immediately 
In question, for any accounting period which constituted or included a previous 
chargeable accounting period and for the standard period, if any. 

(1) the names of all directors [including any who come within the Provisions 
of Sub-rule (2) of Rule 7], 

(2) the names of the holders of the “oidinary share capital” of the company, 
with particulars of their share-holdings, and 

(3) a statement as to the periods during which the directors held a controlling 
interest in the company. 1 

Directors’ Remuneration. 

It should be observed that the phrase “directors’ remuneration” is vide enough 
to cover all remuneration received by the Dnertcr in whatever capacity or under 
whatever description the i enumeration is payable, but that the remuneration of any 
managing agent is excluded, even if the managing agent is also a director, provided 
that the remuneration is included in the profits of the managing agent’s business for 
exoess profits tax purposes. Any claim that the Rule applies in other cases only to 
remuneration payable to a director as director and that it does not cover remunera- 
tion received as manager, etc., should not be accepted. 

“Directors’ remuneration” for th purports of the Rule dots not include the 
remuneration of any director who is required to devote substantinlly the whole of 
his time to the services of the company m a managerial or technical capacity and is 
not the beneficial owner of, or able, either directly or through the medium of other 
companies or by any other indirect means, to control more than , r >% of tro ordinary 
Bhare capital of the company. This makts it clear that an indirect interest in 
the ordinary share capital as well as direct holdings either in the director’s own name 
or in that of nominees is to be taken into account. Any case in which there is a 
conflict of opinion as to whether or not a director falls within the exception above 
referred to, should be submitUd to the Excess Profits Tax Inspecting Assistant 
Commissioner. 

Where, in assessing the remuneration of a director to income-tax, allo wance 
has been made in respect of expenses, the amount to be regarded as the remuneration 
of the director for tin purposes of this Rule is the gross remuneration less the appro- 
priate proportion of such expenses. 2 

Rule 8. —In the case of a business carried on by a company, if the standard 
profits of the company are computed by reference to the profits during a standard 
period, no deduction shall be allowed in respect of remuneration paid to a 
ma naging agent in excess of the amount which would have been payable to that 
managing agent if the agreement in force and the standard period had been in 
force in the chargeable accounting period, except where such remuneration is 
subjected to excess profits tax in the hands of the managing agent. 

Rule 8: -The Rule has been added by the Select Committee and is, as they 
observe, a consequential addition. “In consequence of the change made in Rule 7 
(2), by which remuneration paid to managing agents has been excluded from directors* 
remuneration in certain cases we have inserted this provision to disallow for the 
purposes of the excess profits tax computation the payment to managing agent of 
remuneration at a higher rate than the rate in force in the standard period. 

* ‘Except whether such remuneration. . . - agents.”— These words were added at 
motion in the Assembly. We have understood this particular Rule and we suggest 
that it does, as it stands, inflict a hardship. Under the Rule, an increase in the 
remuneration of the managing agent is not taken into consideration in arriving at 
the profits of the assessee, in this case the company : but it is taken into conside- 

(1) Para 37 Notes and Instructions. 

(2) Para 38 „ „ ,, 
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Tation in arriving at the profits of the managing agent. Hence the Excess Profits 
Tax is really charged twice on the amount of the increase. This we suggest, is 
really inequitable and there would be a number of cases affected ...(Mr. F. B. 
James). 

“Sir I admit at once that the Rule as provided would, in some cases, involve 
double excess profits tax, that is to say there would be a disallowance in the com- 
pany’s assessment and the same remuneration would appear in the managing agent’s 
assessment and 1 admit that is a hardship which should be remedied, . ..The subs- 
tituted wording is more precise and does exclude the possibility of abuse.*, (Mr. S.P. 
Chambers.) 

Subject to tax: — The use of the words ‘subjected to tax’ should be noted. 
It is not sufficient that the managing agent carries on a business which is 
within the charge to exce ss profits tax but to avoid application of Rule 8 to tho 
computation of the company’s profits, there must be an assessment upon the mana- 
ging agent in an amount equal to the sum of the amounts disallowable under the 
Rule in respect of his remuneration fiom all the companies for which he acts. 

Rule 9. — Where the performance of a contract extends beyond the accounting 
period, there shall (unless the Excess Profits Tax Officer, owing to any special 
circumstances, otherwise directs) be attributed to the accounting period such 
proportion of the entire profits or loss which has resulted, or which it is estimated 
will result, from the complete performance of the contract as is properly 
attributable to the accounting period, having regard to the extent to which the 
contract was performed therein : 

Provided that when any such contract has been completed and the profits 
have been finally ascertained, if the aggregate of the amounts attributed to 
previous accounting periods exceeds the profit, as finally ascertained, from the 
complete performance of the contract, an adjustment shall he made to reduce the 
amounts so attributed to the various chargeable accounting periods to the amount 
of the profits as finally ascertained. 

Analogous Law:— Rule 11, Schedule 7, Parti, English Finance Act, (2) of 
1939 is similar to this Rule, 

1 Scope of Rule 9: — The Rule is applicable to and covers cases where a 
contract cannot be or is not complied within the accounting period, it condifies 
English decision like Hall and C. T. R., 12 T. C 382. 

2. Tn such a case, profits or loss resulting from the performance of tho 
contract shall be adjusted in proportion to the period taken in the performance of 
the contract It is a case of adjustment or apportionment of profits or loss as the 
case me be, resulting from the performance of the entire contract, with reference to 
the entire period taken in the performance, by presuming that the performance has 
taken place during the accounting period and having reference to the event to which 
performance was made during that period. 

The Rule, though providing, that an apportionment has to be made with 
reference to the extent to which tho contract was performed in the accounting period, 
does not, in effect lay down this to be the decisive determining factor as to the 
proportion ‘property attributable to the accounting period* 

Illustration No 1 

A contract was commenced on 1st September, 1940, and at the close of the 
twelve months chargeable accounting period to 31st March, 1940 , one third of the 

contract had been completed. It was estimated that the contract would yield a 
total profit of Rs. 15,000/- , The amount to be added to profits of the chargeable 
accounting period for excess profits lax purposes will therefore be 1/3 x 15,000 
=• 5,000. 

Illustration No 2 

A contract was commenced on 1st January , 1940 , which was estimated to 

produce a total profit of Rs. 30,000. On 1st April , 1940 , one quarter of the con- 
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tract had been completed, and at the conclusion of the 9 months* chargoable accoun- 
ting period to 31st December 1940 , three fifths of the contract had been finished- 
The amount to be included in profits of the chargeable accounting period will there- 
fore be : 

Rs. 

3/5 of 30,000 18,000 

Less one quarter of 30,000 7,500 


Amount to be included in profits. 10,500 

Applicability: — Rule 9 should, therefor, in general be applied only: — 

(a) where its application is sought by the tax-payer ; 

(b) when it appears, from the accounts or otherwise (e^..an increase or 
decrease of the item “work on uncompleted contracts” where the full profit on the 
work performed is not credited year by year), i.e. application would effect an impor- 
tant change in the amount assessable, to the advantage eithei of the assessee or 
the Revenue. 

In other case, if the accounts have been consistently made up on a basis other 
than the allocation of profits over the periods during which the contracts were 
performed, the application of the Rule will be unnecessary.! 

3. Unless the Excess Profits Tax. . . .otherwise directs’:— The words Other- 
wise directs* s< ems to govern the application of the entire provision of the Rule as 
a whole. The Excess Profits Tax Officer might direct that there will be no appor- 
tionment at all. The matter is entirely within the Excess Profits Tax Officer’s dis- 
cretion. In England, the Commissioner's discreation takes the place of the Excess 
Profits Tax Officer and according to the case law there the exercise of discreation by 
the Commissioner was not open to appeal. 

4. Proviso: — The Proviso to the Rule has been added by the Select Commi- 
ttee, who observe as to it: — “We have added a Proviso providing for the adjustment 
of the profits of a completed contract when finally ascertained.*’ 

So, the Proviso thus makes provision for final adjustment of a profiits, when 
a contract, the performance of which extends beyond the accounting period, has been 
fully performed. 

Rule 10 — -In respect of any building erected on or after the 1st day of Sep* 
tember, 1939, which during any chargeable accounting period has ceased to be 
required for the purposes of the husinsss or has been sold, any amount by which 
the value of the building at the date when it ceased to be required for the purposes 
of the business or the business or the price obtained for the building, as the case 
may he, falls short of the written-down value of the building shall he allowed as a 
deduction in arriving at the profits of that chargeable accounting period. 

This Rule has also been added by the Select Committee with a view to accord 
special treatment to building erected during the war. 

Any loss incurred on the construction of such building, computed with reference 
to its, written -down value* and the sale price or market value at the date it ceases to 
bo of use for the business for which it was built, be an allowable deduction * 

The Select Committee observed: — “We have provided for special treatment of 
buildings erected during the period of war which might on the cessation of war 
conditions become almost valueless. The case of new machinery and plant which 
may have to be scrapped at the end of the war is provided for by the obsolescence 
Provisions of Section 10 of the Indian Income Tax Act, 1929”. 

(1) Para 45 Notes & Instruction. 

•Smith & Sons v. Moore 12 T. C. 260. 
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*[11. — Where in respect of any accounting period a deduction would, apart 
from the provisions of this Rule, be allowable in computing profits, and, in the 
opinion of the Excess Profits Tax Officer, the deduction does not represent a sum 
reasonably properly attributable to that accounting period, only such part of the 
deduction shall be allowable as a deduction for that period as appears to the Excess 
Profits Tax Officer to be reasonably and properly attributable to that period, 
and any balance of the deduction shall be treated as attributable to such 
other accounting period or periods (whether or not they include, or fall wholly or 
partly within the standard period, if any, or any, chargeable accounting period) as 
the Excess Profits Tax Officer thinks proper. 

Any person wh> is dissatisfied with a determination of the Excess Profits Tax 
Officer under this Rule may, at any time before the expiry of forty-five days 
from the date on which such determination i? communicated to him, appeal to 
the Board of Referees through the Excess Profits Tax Officer ] 

Ruh* 1 1, u Inch was added fiy Excels TYofits Tax Amendment Act, 1940 is 
designed to secure a iaii eoinpaiison of profits of a chargeable accounting period 
with the stnndcid profits of a busier ", ui easts where, either in an accounting 
period constituting or including a chargeable accounting period or in the standard 
period, if any, a deduction is allowed for income tax purposes which does not in its 
entirety, represent a sum i easonably and properly attributable to the particular 
period in question. The Rule modifies the normal computation of profits for excess 
profits tax purposes by providing that only so much of the deduction, as is reasonably 
and properly attributable to the period in which it is allowed for income-tax pur- 
poses, is to be allowed against the profits of that period for excess profits tax purposes 
the disallowed balance being attributed to and allowed against the profits of such 
other accounting periods as the Excess Profits Tax Officer thinks proper. 

It will be observed that such a deduction may be so spread whether for income- 
tax purposes its allowance affected the profits of the standard period or of a charge- 
able accounting period and also that a deduction affect irg the profits of a chargeable 
accounting pci iod may be so spread even if there is no standard period by reference 
to which standard profits are computed. 

Examples of deductions which may be proper subject for the application of 
Rule 11 are, 

(a) initial payments for Cinema apparatus under hire -contracts such as that 
in question in the case ot In re Hakim Ram Prasad (9 I. T. C 181); 

(b) allowances under Section 10 (2) (vii) of the Indian Income-tax Act. 

(c) min^al royalties, with a minimum rental, payable under mineral leases. 

It should be noted that allowance such as allowances for bad or doubtful debts 
are allowable for income-tax purposes in arriving at the profits of the accounting 
period to which they are properly attributable and that, therefore, the provision o 
Rule 11 are not applicable to such deductions. 

In any case where, in computhig the profits of a business, whether for the 
standard period which constitutes or includes a chargeable accounting period, a de- 
duction has been allowed for income-tax purposes to which the provisions of this 
Rule are considered by the Excess Profits Tax Officer to be applicable, he is to seek 
the instructions of the Excess Profits Tax Adviser. He should make a report stating 
the facts and giving his opinion as to the proportion of the deduction that should be 
disallowed and as to the periods, either preceding or following the period in question 
from the profits of which the sum so disallowed should be deducted. 

As in the case of modifications under Section 8 (8), the assessee is entitled to 
appeal to the Board of Referees against any adjustments made under Rule 11.2 


(1) This Rule was added by 8. 9 I. E. P. T. Act. (Amendment) 1940 (42 of 1940.) 

(2) Para. 46 Notes and Instruction. 
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iRule 12.— (1) In computing the profits of any chargeable accounting period 
no deduction shall be allowed in respect of expenses in excess of the amount which 
the Excess Profits Tax Officer considers reasonable and necessary having regard 
to the requirments of the business and, in the case of directors fees or other pay* 
ments for services to the actual services rendered by the person concerned. 

Provided that no disallowance under this Rule shall be made by the Excess 
Profits Tax Officer unless he has obtained the prior authority of the Comm, sioner 
of Excess Profits Tax. 

(2) Any person who is dissatisfied with the decision of the Excess Profits Tax 
Officer under this Rule may appeal in the prescribed time and manner to the 
Appellate Tribunal. 

2(3) In relation to chargeable accounting periods ending after the 31st day of 
December, 1942, the Central Government may make rules for determining the 
extent to which deductions shall be allowed in respect of bonuses or commission 
paid. 

It is designed to prevent the dissipation of excess profits by expenditure that 
has no relation to the roquirments of the business, the major part of the cost of 
which might he met out of the reduced taxation. In order, howev *r, that this power 
of disallowance' should not be exercised without th j fullest co. i nduration, it is provi- 
ded that the authority of the Commissioner of Excess Profits Tax is to be a condition 
precedent to its exercise, and further the assessee is given the right of appeal to the 
Appellate Tribunal in the the case of any disallowance under this provision. 

All expenses in excess of what 13 reasonable and nocossary and beyond requir- 
ments of a trade or business are not be allowed as a deduction. In case of remune- 
rations, logard should lv> had to the actual services rendered, la Stott and Ingham 
v. Rehearne 9 T.C. 69, in a firm the fit her hid been sole proprietor and had employ- 
ed two sons on fixed salary pins certain percentage on profit. Tile percentage on 
profits in the beginning before 1915 was 5, and thereafter th ‘ figure was raised to 19 
per cent. The younger son was at war. Tn 1918 when the health of the father 
brokn down throwing the entire responsibility upon the elder son, the percentage of 
the profits to be paid to each of the two sons was raised from 19% to 33* 1/3 per- 
cent It was held 33* 1/3 of the profits paid to the sons was in excess of their actual 
$( r vices rendered by them. 

(i) This Rule was inserted by S. 8 of tho Excess Profits Tax (Second Amondmant) Act, 1941 

(42 of 1941). 

(?) This sub-rule was inserted by E. P. T. ordinance No 16 of 19 13 



SCHEDULE II 

[SEE SECTION 2 (3).] 

Rules for computing the avei age amount of capital. 

Rule 1. (1) Subject to the Provisions of this Schedule, the average amount 
of the capital employed in a business (so far as it does not consist of money) shall 
be taken to he: — 

(a) so far as it consists of assets acquired by purchase on or after the com** 
mencement of the business, the price at which those assets were required, 
subject to the deductions here after specified ; 

(b) so far as it consists cf assets being debts due to the person carrying on 
the business, the ncminal amount cf those debts, subject to the said 
deductions ; 

(c) so far as it consists cf its any other assets which have been acquired 
otherwise than by purchase as aforesaid, the value of the assets when they 
became assets of the business, subject to the said deductions. 

(2) The price or value of any assets other than a debt shall be subject to 
such deduction for depreciation as are necessary to reduce the asset to its written- 
down value l [and to such other deductions in respect of reduce values of assets 
as are allowable in computing profits for the purpose of income-tax] and, in the 
case of a debj, the nominal amount cf the debt shall be subject to any deduction 
which has been allowed in respect thereof for income~tax purposes. 

(3) Where the price of any asset has been satisfied otherwise than in cash, 
the then value cf the consideration actually given for the asset shall be treated as 
the price at which the asset was acquired. 

1. Analogous Law: — Schedule 7, Part II Para. 1 English Finance Act (2) of 
1939 contains similar Rule, 

Scope of Rule 1 : — Rule 1 is a general Rule indicating the amount of capital 
employed in the business generally to be the price of the assets or the nominal value 
of debts, if the latter from the assets. 

There is nothing in the Act to suggest that the capital must la; gainfully or 
productively employed in the business during the chargeable accounting period 
If the repond cuts had, of their own volition, demolished the theatre with a view to 
building a more modern building on its Bite, it would not have been said that untill 
the moment arrived when the ne w theatre* was in existence as a going concern, the 
capital employed in the business must be taken to have been decreased by the 
amount of the value of the old theatre. And the fact that the demolition was the 
work of the King’s enemies and not of traders themselves does not make any 
difference. C. J. P. v. Terence Byron Ltd. 1944 All. Eng. L. R. 608 (vol. 1) 

The fac ts of tins case are : The respondent company carried on the business of 
theatre proprietor and one of the company’s theatres was totally destroyed by 
enemy action. It was contended q n behalf of the Crown that the cost of the 
demolished theatre was no longer capita] employed in to business. It was hold on 
appeal that the destroyed theatre remained the capital employed in the business. 

Valuation of assets. 

Rule 1 of the Second Schedule provides that the amount of capital employed 
in a business is to be computed by reference to the value of the business assets. 
Apart from cash, which must obviously be taken at its actual amount, the assets of 
m business are to be valued as follows ; — 

(a) assets acquired by purchase on or after the commencement of the business, 
the price at which the assets wore acquired ; 

(b) assets being debts due to the business, the nominal amount of these debts; 

(1) These werds were ir.ferttd ty Section 10 of the Excess Profits Tax (Amendment) Act 
of 1940} , * V 
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(c) assets aoquired otherwise than by purchase as aforesaid, the value of the 
assets when they become assets of the business. 

The amount arrived at as above is subject in each case to the deduction set 
out in the Rule 1 (2). 

Rule 1 (3) deals with the valuation of assets acquired otherwise than for cash, 
and lays down that such an assets is to be valued at the then of the consideration 
actually given when the asset was acquired. 

It should be noted that the Rule deals only with assets acquired . Assets which 
have been created without expenditure are not capital for excess profits tax purposes. 
Thus, if good will has been purchased by the person carrying on the business it will 
rank as capital of the business at its cost when purchased, except when such treat- 
ment would be contrary to Section 8. If, however, good will has merely been 
created by the growth of a business it must not be included in the computation in the 
computation of capital! 

2. Sub-rule (1) (a) assets acquired by ‘purchase*: — Sub-rule (a) of Rule (I) 

relates to a case where assets are acquired by purchase. The words in his sub-rule 
‘the price at which the assets were acquired have to be read with Sub-rule (3). In 
this Sub-rule (3) the words ‘the then value’ is notable. Suppose the consideration 
for purchase was paid in the form of the shares, the words •‘then” would seem to 
indicate the value of the shares at the time of purchase. There is no authority on 
the point, however. The words in the corresponding Legislation on Excess Profits 
Duty in the 1915 Finance Act, is (Fourth Schedule Part 1 IL Para. 3) are clear. 
They are ‘value of the consideration at the time the assets was acquired'. Again, 
for the purposes of application of this rule, it may not be very easy to identify the 
assets to be valued. The assets may have undergone a change, due to improvement 
in or addition to it. 

In an English case, Sungi Rinrhing Rubber Co . , Ltd. v. O. 1. R. 1925 133 L . T m 
610, a rubber company having purchased a jungle, an uncleared land, tranforred it 
into a rubber cultivation, at all material times. It was held that the case fell within 
Sub-rule (3) of Rule 1 that the purchase price of not an uncleared jungle but of a 
rubber estate was to be taken into account in computing capital. 

The question, however, is one of fact (as held per Lord Wrenbury 1823 A. C. 
283,291). In the above ease, it was held that the asset did not lose identity neces- 
sarily because of the development made to it. In the above case it was made clear 
that the only question to be considered was whether, by the improvements or addi- 
tions made, a new estate had been created, whereby the case goes out of clause (a) 
and parses into clause (c). If the case is covered by clause (a), the price at which 
the asset was acquired is to be considered, nothing being allowed for expenditure on 
improvements of additions i, e. t whioh is to be considered only if the case falls within 
(c) clause. 

It can not be suggested that the word ‘asset* as applied to a trade or business, 
is restricted to material things that you can touch and see, because it includes debts* 
It includes rights of every sort. In case of contribution made by a company to 
super annuatioii fund to equalise benefits for its employees, by the payment the 
company did acquire the right as against the trustees of the fund to compel 
them to pay the increased benefits to its employers and the transaction was a pur- 
chase of benefits by way of allowances and benefits and the company thus acquired 
an asset. So the capital of the company ought not to be decreased by the amount 
of the contribution. Lever Brother <Sa Unilever Ltd . v. <7, /. R. 1944 All E. R. 285 
(Vol. 11) 

3. Sub-rule (1) (b) being debts: — In case the assets are the debts due to, 
i.e. debts which the person carrying on the business is entitled to recover deductions 
allowable under Income-tax Act shall be allowed in respect of debt also. Only the 
nominal amount of debt is to be taken into consideration. 


(1) Para. 75 Notes and Instruction. 
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In a very recent case of €. I, B, v. Trinidad Petroleum Development Co. Ltd, 
J944A11E. R (vol. 1) 141 before the eornt of Kings Bench Division it has been 
held that in case of a debt payable by a subsidiary company to a principal company 
feeing discharged in the stan dared period and the subsidiary company ceasing 
to bo a subsidiary of the principal company for the standard period, the debt 
paid by the subsidiaiy ctmpar.y should be deducted in computing the capital of the 
said company for its standard period and be not ignored in computing the 
capital of both companies as S. 17 relating to inter connected companies whereby 
a debt payable by a subsidiary to its principal is to be taken as not existing and 
thus to be* ignoitd from computation of capital doe?* not apply to companies inter- 
connected before 15th April 1939 and ceasing to be as such thereafter. 

The facts of the above case are : The respondent was incorporated oil May 7, 
1918 , as a company limited by shares for the purposes of acquiring and operating 
oilfields and oil concessions. It had a capital of £ 100,000 divided into 10,000 
shares of 10 £ each. Down to the end of the year 1936 a company called the 
British Conti oiled Oilfield Ltd. was the beneficial owner of all those shares, and 
the respondent was indebted to that company for money lent to an amount exceed- 
ing £ 8,00,000. In December 1936, the respondent increased its capital from 
£ 100,000 to £ 1,000,000 by the creation of 9,00,000 shart s of £ 1 each and, at the 
same time, each of the original shares of £ 10 was divided into to shares of £ 1 each, 
so that the capital became £ 1,000,000 divided into a million * hares of £ 1 each. In 
the following month the public subscribed for 5 00,000 of the respondent's shares in 
cash and il c respondent then took the opportunity of discharging its debt to the 
British Conti oik d Oilfield Ltd by the payment of £ 200,000 in cash and the issue 
of 4,00,000 & 1 shan s as fully paid In this case as the respondent company ceased 
to be the subsidiary of the British Controlled Oilfields in the standard period (i e. 
the year 1037) and the debt payable by it to the lending company is deductibb in 
computation of capital and S. 17 relating to ignoring of debts payable by a subsi- 
diary to the principle ought to be road as applying only to companies inter- 
connected after Apnl l, 1939 and the companies which ceased to be inter-connected 
before that date, and are therefore, chargeable to the excess profits tax separately; 
do not come within it provision. 

In C. I. E. v. Trinidad Petroleum Development Co. Ltd. 1944 All. E R. 657 
(vol. 1) on an appeal before the Court of Appeal the above holding of the court of 
appeal was rov< rstcl and it was held that S. 17 relating to interconnected companies 
applies not only to a company which is subsidiary in both the standard and the 
chargeable accounting pexiods but also to one which is a subsidiary only in the 
standard period or a part thereof. 

Sub-rule (1) (c) — “Value of the assets". This would mean the market value of 
the assets. 

Sub-rule (2). — Income-tax deductions from the nominal amount of debts form* 
lug assets shall be taken into account under the Sub-rule. 

Assets other than cash. — Rule (2) as amended providos that from the 
«ost or value arrived at in accordance with Rule (1) there are to be deducted. 

(i) such deductions as are necessary to reduce the value of the asset to its 
“written-down value’*. 

(ii) such other deduction in respect of reduced values of assets as are allowable 
In computing profits for income-tax purposes. 

(iii) in the case of debts any deduction which has been allowed in respeot thereof 
for income-tax purposes. 

* f Writ ten-down value" is defined in Section 2 (22) as having the meaning 
asaigned to that term in Section 10 (5) of the Indian Income-tax Act, 1922, and 
accordingly “written-down value" for the purpose of computation of excess profits 
tax capital must be determined in accordance with the wording of that Sub-section. 
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Exampk. 

The “previous years” of a business are the years ended 31st December, the 
first chargeable accounting period being the last four months of the accounting period 
of 12 months ending 31st December 1939. The chosen standard period is the year 
1035 and it is necessary in computing capital to determine the written -down value 
of any building, plant or machinery as at 1st January 1935 and 1st January 1939. 
Plant costing Rs. 1,00,000 was installed 1st January 1930 and the depreciation 
rate on the old basis was 5% while on the written-down value basis from year of 
Assessment 1940-41 it is 8%. For income-tax purposes there is a carry forward 
depreciation from the year of assessment 1935-36 of Rs. 6,000 which may be 
regarded as relating Rs. 5,000 to 1935-1936 and Rs 1,000 to 1934-1935. Similarly, 
there is a carry-forward from the year of assessment 1939-1940 ofRs. 7,000 which 
may be regarded as relating to Rs. 6000 to 1939-1940 and Rs. 2,000 to 1938-1339. 


The writfcen-down value as at 1st January 1939 is arrived at as 

follow: — 

Cost 

Re. 

.. 1,00,000 


Deduct — Depreciation allowable on prime 

cost basis 

. . 45,000 

(9 years 


— 

at Rs. 5,000 


55,000 

Add —Carry- forward of depreciation for 
years prior to year of assessment 1939- 

1940 

. . 2,000 


Written-down value 

57,000 



The written-down value as at 1st January 1935 should be similarly calculated 
as follows: — 

Rs. 

1 , 00,000 

2 ’,000 (5 years 

at Rg. 5,000) 

75,000 


6,000 

Written-down value .. 81,000 


The words of the Sub- rule “such other deduction in respect of reduced values 
of assets” cover the case of trading stock whioh, being regularly valued on the basis 
of “cost or market value whichever is the lower” is valued for income-tax purposes 
At a particular aoccounting date at market value which is less than cost, in effect, 
in computing profits, the difference between cost and market value has been 
allowed as a deduction in respect of the reduced value of the stock and the words 
quoted make it clear that, in computing capital for excess profits tax purposes, such 
stock is not to be valued at any higher figure than the value at whioh it has been 
taken in computing profits. 

The further words referring to debts which are assets of the business ensure 
similarly that where, in computing profits, trade debts have been treated as bad or 
doubtful they are not, in computing capital to be valued at a figure greater than 
their nominal amount less any allowances made there against, 1 

Subrfule (3). Where the price for any asset is not paid in cash, the value 
of the consideration given actually for the price would be treated as the price of the 
Assets. See also notes under (1) (a) ante . 


Cost 

Deduct — Depreciation allowable on prime 
cost basis 


Add — Carry-forward of depreciation for 
1934-35 and 1 935-1936 being year of 
assessment 1939 1940 


(1) Para. 76 Notes and Inatruotions. 
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Rule 2. — (1) Any borrowed money and debts shall be deducted, and in parti* 
cular i[there shall be deducted any debt incurred in respect of the busineis far 
income-tax or super tax or excess prafits tax or for advance payments due under 
any provision of Indian Income-tax Act Act 1922, or for any further sum payable 
in relation to excess profits tax under Section 2 of the Excess Profits Tax Ordi- 
nance 1943 (16 of 1943) ] in respect of the business shall be deducted ; 

Provided that any such debt for income-tax or super tax or excess profits tax 
shall, for the purposes of this Schedule, be deemed to have become due. 

(a) in the case of income-tax and super tax on the last day of the period 

of time within which the tax is payable under Section 45 of the Indian 
lacome-tax Act, 1922; 

(b) in the case of excess profit tax, on the 1st day after ;the end of the 

chargeable accounting period in respect of which the tax is assessable 
notwithstanding that the excels profits tax may not have been assessed 
until after that date. 

2 [ (c) in the case of any advance payment due under any provision 
of the Indian Income-tax Act, 1922, on which, under the provisions 
of that section, the payment first became due ; 

(d) in the case of any further sum payable in relation to excess profits tax 
under Section 2 of the Excess Profits Tax Ordinance, 1943 (XVI of 
1943) on the date on which, under the provisions of that section the 
further sum became payable.] 

"*[The debts to he deducted under this Sub-rule shall include any such sums 
in respect of accruing liabilities as are allowable as a deduction in computing 
profits for the purposes of excess profits tax or would have been so allowable if 
the period for which the amount of capital is'being computed had been a charge- 
able accounting period ; and the said sums shall be deducted notwithstanding 
that they have not become payable ] 

(2) Where any debt for the excess profits tax assessable in respect of any 
period is to be deducted under this Rule, the amount thereof shall not be reduced 
as the result of any relief to be given in respect of a deficiency of profits occur- 
ring in any subsequent period, and the amount of any such relief shall be treated 
as having become an asset of the business on the first day after the end of the 
chargeable accounting period in which the deficiency occurred* 

1- Analogous Law: — The corresponding English Rule is para 2 Part IT 
Schedule 7, Finance Act 2 of J 939. * * 

2. Scope of Rule 2: — Rule 2 allows deduction of borrowed money and debts 
(i.e, debts payable by the business), Income-tax, super-tax and excess profits tax 
are also to be deducted as debts of (i.e due by) the business in question. Tho 
Proviso clears up and fixes the particular income-tax, super tax and excess profits 
tax to be deducted, under the Rule. r 

4 

Sub-iule (2) makes provisions for determination of excess profits tax in case of 
deficiency that may occur subsequently. 

Borrowed money or debt- 

Rule 2(1) provides for the deduction from the value of the assets, computing 
in accordance with the preceding paragraph, of any borrowed money or debts. The 
deductions will be, of course the actual amounts thereof. 


(1) Amended by the Indian Finance Act, 1944. 

(2) Sub-clauses t c) and (d) were added by the Indian Finance Act, 1944. 

These words were inserted by S. 10 of the E. P. T. (Amendment) Act 1940 (42 of 1940), 
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The datcB at which Income-tax, super tax and excess profits tax payable in 
respect of business profits are to be treated as debts deductible in computing capital 
are as follows : — 

(a) income-tax and super tax on the last day of the period allowed for pay- 

ment of the tax under Section 45 of the Indian Income-tax Act, 1922; 

(b) excess profits tax on the first day after the end of the chargeable accout- 

ing period in respect of which the tax is payable. This date applies 
although the tax may not have been assessed until after the date in 
question. 

Rule 2 (2) provides that where relief is given against the excess profits tax 
liability of one period by reference to a deficiency in a subsequent period, the debt 
deductible under Rule 2 (1) is not to be reduced by the amount of the relief, but the 
amount of the relief is to be treated as being an asset of the business on the first day 
after the end of the chargeable accounting period in which the deficiency occurred. 

In the case of reduction of an excess profits tax assessment on appeal, the 
reduced liability is deductible as a debt under Rule 2 (1) while in the case of an 
increase in the liability by reassessment or by an additional assessment the ultimate 
liability is the sum to be deducted. On the other hand, in the case of income-tax 
and super-tax while it is the ultimate liability which is deductible in the case of 
reduction on appeal, in the case of an additional assessment the increased tax is only 
deductible in computing capital as from the last day allowed for payment of the 
additional tax. 

As the actual tax liabilities are to be deducted as at dates laid down in the 
Schedule, it follows that any balance of the Income-tax account or Income-tax 
Reserve account appearing in the Balance Sheets should not be deducted m the 
computation of capital 

Where relief from income-tax or super tax, e., g. double taxation relief, is given 
by way of repayment the sum repaid should be treated as an addition to the capital 
of the business from the date of the business and irom the date of the repayment. 

Where under Rule , r > of the First Schedule interest on money borrowed after 
the end of the standard period is not deducted from profits (see paragraph 31) such 
borrowed money is not to be deducted in computing the capital employed in the 
business. 1 

The addition to Sub-rule (1) of Rule 2 made by the Excess Profits Tax Amend- 
ment Act, 1940, secures that accrued liabilities which have been allowed in comput- 
ing profits shall be deducted also in computing capital as if such liabilities were debts. 
An example of the deductions which are thus dealt with is the 40 per cent, of the 
years premium income which is allowed in computing the profits of fire insurance 
business. (See also Para. 103 Notes and Instructions.) 

3. Sub-rule (1) ‘Debts^— The term 'debt’ under the Excess Profits Duty law 
of the United Kingdom (Schedule 4 Part III, para. 11, Finance Act, 1915) was held 
to mean debts in the proper sense of the term and not as a mere synonym for liabi- 
lities, in general. Similarly, in the same case it was held that ‘borrowed money’ 
meant ‘real loan’, a sum actually borrowed. The expression 'debt* for income-tax. . . . 
in respect of the business might seira not to be very clear. Apparently, tfce words, 
*in respect of the business’ confirm the term income-tax to tax payable on income 
computed under Section 10, Income-tax Act, 1922 (just like income taxable under 
Schedule 1) in the United Kingdom law). 

4. Sub-rule (1) Proviso : — The Proviso relates to the period of time when 
the debt for income-tax or supor-tax or excess profits tax beoomes due. The date 
under clause (a) in respect of inoome-tax and super- tax is to be the one when the 
same is payable, under Section 45 Income-tax Act. The date under the English Act 
is different, being normally 1st July in the year of assessment for which tax is assess- 


(1) Part of London Authority v. C. I. R. (1923) A. 0 . (514). 
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able. In case of late assessment, it is due on the day next after that on which 
assessment is signed and allowed (English Income-tax Act, 1918, Section 157). 

Under Section 45 Income-tax Act, 1922, income-tax is usually payable on the 
date mentioned in the notice of demand under Section 29 of the Act or if no date 
is mentioned in the notice then or before the first day of the second month following 
the date of service of notice. 

Under clause (b) excess profits tax the end of chargeable accounting period 
marks the time. The day after that is the date on which exoess profits tax is treated 
as a debt irrespective of whether it is assessed upto that date or not. 

5. Debentures issued at a discount. —When debentures have been issued at a 
discount then although ultimately it will be the full nominal amount of the debenture 
that must be repaid, the deduction to be mad* in computing capita! in respect of this 
borrowed money should be limited to the net amount actually received from the 
issue If the discount appears in the Balance ^heet as an asset of the business it 
should not, of course, be s > treitod in enmouting Excess Prolits Tax capital. I 

6- Debentures repayable at a premijn. — Wn^n debentures issued at par are 
repayable at a premium the deduction from eipitil in respect of the borrowed money, 
while the debentures are outstanding, shauld b* hm tvi to the amount, i. e , the par 
value, actually received fron the issue. 2 

7- Treasury Bills and Defence Bonds — Tn* question has been raised whether 
and, if so, to what extent investments in Treasury Bills an 1 Defence Bonds may b© 
regarded as capital employed in a busings and not excluded under Rule 3 of Sche- 
dale IT in computing the capital of businesses other thin those of the nature specified 
in Rule 4 (2) of Schedule I to the Act. 

The following instructions are to be followed by Excess Profits Tax Officers : 

“ In computing for Excess Profits Tax purposes the capital employed in a 
business during a chargeable accounting period Rule .*) of Schedule II to the Act 
requires, m th° case of businesses other than banking businesses, insurance businesses 
or businesses consisting mainly or wholly in the holding of or dealing in investments, 
the exclusion of investments and of monies not required for the purposes of the 
business. 

In deciding what monies are required for the purposes of a business regard 
should be paid to any iri *n*ased stocks carried, increased debts owing by the business 
modified by consideration of auv increase in debts owing to it and to the amount of 
any existing or pending liabilities in respe ;t of taxation, dividends, etc.*' 

In the application of the Pule, the following instructions should be observed: — 

“(1) That invesmenfc in Treasury Bills have to be treated on the same basis an 
bank deposits and other monies capable of ready realisation ; 

(2) Defence Bonds must be considered from the point of view of whether the 
investment is likely to be of a permanent or a temporary character. If in fact and 
intention the investment is clearly the merely temporary investment for a limited 
period of monies subsequently employed in the business such investments will be 
treated as capital employed in the business ; 

(3) Denence Bonds purchased with money arising from the realisation of invest- 
ments previously excluded from Excess Profits Tax capital should, however, in 
general be excluded ; 

(4) Defence Bonds purchased with borrowed money should also be excluded.”* 

Rule 2-A — In computing for any chargeable accounting period ending after 
the end of March 1941, and in ^elation thereto for the standard period, if any, 
the average capital of a business other th an a business to which Sub-rule (2) of 
Rule 4 of the First Schedule applies, or the average capital of a part of a business 

(1) Para 111 Notes and Instruction. 

< 2 ) 112 

<3) „ 112A „ 
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other than a part of a business to which Sub rule (2-A) of the said Rule applies* 
no deduction shall be made in respect of borrowed money : 

Provided that as respects any such chargeable accounting period which 
commences before the said end of March, the application of this Rule shall ha 
subject to the Provisions of Section 7~A of this Act : 

Provided further that the same deduction shall be made in respect of 
accruing liabilities for interest as would have been made if this Rule had not 
been enacted 

This Sub-rule has been newly added. It should be read with Rule 5-A of tho 
Schedule I. (See notes thereunder). 

This New Rule 2- A, Schedule TI, provides that, as from 1st April 1941, in the 
case of any business other than a business to which sub-rule (2) of Rule 4 of Sche- 
dule L applies and in the ease of a part of a business other than a part of a business to 
which sub-rule (2- A) of that rule applies, no deduction is to be made in respect of 
borrowed money in computing the capital of the business or of the part of a business. 

Reference should be made to paragraph 34-B for examples showing how this 
provision should be applied. 

It is to be noted that, in the case of the business of a building society, a money- 
lending business, banking business, insurance business or of a business consisting 
wholly or mainly in the dealing in or holding of investments and in the case of a 
business part of which consists in banking, insurance or dealing in investments, the 
capital computations are unaffected by the new rule, borrowed money in such cases 
being deductible as before. 

(See also paragraph 24- A for instructions regarding chargeable accounting 
periods beginning before and ending after the end of March 1941 . ) t 

Rule 3. Any investments The income from which is by virtue of the Pro- 
visions of the First Schedule not to be taken in'o account in computing the pro- 
fits cf the business, and any moneys - [or as regards any chargeable accounting 
period ending after the 31st day of Decem ber, 1942 any trading stock or stocks 
of raw materials] sha 11 be left out of account, but where any investments in the 
beneficial ownership of the person carrying on the business are so left out of 
account, the sum (if any) to be deducted under the last preceding Rule in 
respec* of benowed money shall be computed as if the principal of the borrowed 
money were reduced by the value of those investments : 

Provided iha: where the person carrying on the business is not a company, 
no reduction shall be deemed to be made in the principal of any borrowed money 
in respect cf any investments unless the investments are mortgaged, charged or 
pledged as security for the repayment of that money and the interest thereon. 

2 “(2) The Central Government may make rules defining for the purposes of 
this rule the principles to be followed in leaving out of account trading stock and 
stocks of raw materials ” 

1- Analogous Law The corresponding Rule under the English Law is Rule 
3 Sohedule 7 Part 111 Finance Act 2 of 1939. 

2. Scope of Rule 3 : — Investments disregarded in computing profits and 
moneys not required for purpose of business shall not count towards capital employed 
in business. The provisions of this Rule would affect those of the preceding Rule 
relating to deduction in respect of borrowed money. 

Investments • —Rule 3 of the Second Schedule provides that any investments 
the income of which is by virtue of the First Schedule not to be include 4 in the 
profits of the business and any moneys not required for the purposes of the business 

1) Para 77 A Notea and Instjuotion. 

(2) Sub-clause (2) and tho words printed in bracket in sub-clause (1) were added by the E.P.TL ' 

Amendment Ordinance 1943. 
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are to be left one of account in computing capital. Taken in conjunction with Rule 
4 of the First Schedule (see paragraph 3d) the effect of the Rule is as follows 

(a) in the case of the business of a building society, or of a money-lending 

business, banking business, insurance business or business consisting 
wholly or mainly in the dealing or in holding of investments, the capital 
of such business for excess profits tax purposes is to include the value 
of the investments, anived at according to the provisions of Rule 1 of 
the Second Schedule. (In the case of a business part of which consists 
in banking insurance or dealing in investments the investment which are 
assets of that yarl of the business are to be included.) This value is to 
be cost if they were acquired bv purchrse or other value at the date 
acquisition if they were acquired otherwise, less only any sum by which 
they have been written down and which has been allowed in computing 
profits An example of the deduction last mentioned would be a con- 
cern mainly dealing in investments which has been allowed to value its 
investments as stock in trade at a value below their cost. 

(b) in the case of all other businesses investments are to be excluded from 

the computation of capital. vSee, however, paragraph 79 (Notes and 
Instruction) which deals with the inter relation between excluded invest- 
ments and borrowed money Subject to this no difficulty should arise 
under (b) as in practice all that is necessary is to exclude whatever figure 
appears in the Balance Sheet for the investments. 

Treasury Bills and Treasury Bonds shnuld be regarded as investments. Bank 
balances on cum nt account are not investments, but it may be necessary to deal 
with some part of them as moneys not required for the purposes of the business. 1 

Excluded investment and borrowed money. 

The effect of the Rule is that, in the ease of businesses other than banking, 
insurance etc.: — 

(a) if the business is canied on by a company, the value of the investments 

is to be deducted from the borrowed money in all eases in order to arrive 
at the deduction to be made therefore in computing capital. 

(b) if the business is carried on by any “person” other than a company, the 
value of the investments is to be deducted from the amount of the 
money only to the extent that the investments have in fact been mort- 
gaged, charged, or pledged as security for repayment of the borrowed 
money and payment of the Interest thereon. 

If the investments have in fact been mortgaged, then it is immaterial whether 
they do or do not appear in the business balance sheet. 2 

Value of excluded investments to be set against borrowed money. 

No guidance being given in Rule 3 or elsewhere in the Act as to the meaning 
of the term “value of those investments”, the word ‘value* must be given its normal 
meaning which, in view of its context, must be taken to be ‘market value*. If dur- 
ing an accounting period the value of the investments should change and if tho 
value of the investments is less than the amount of the borrowed money such varia- 
tions in value will affect the average amount of capital employed in the business 
during that period. In such a case the increase or decrease in the value of the 
investments would involve a corresponding increase or decrease of the avarage capital 
employed because the deduction from the bon owed money in respect of excluded 
investments is increased or decreased accordingly. There is no need for meticulous 
calculation in such a case, but if a claim is made that the value of the investments 
to be deducted from borrowed money under tile Rule is greater than the average of 
the value at the beginning and end of the accounting period, auch intermediate 
valuations should be taken into account as will give a fair average for the period. 

(1) Paaa. 78 Notos and Instruction. 

(2) Tara. 79 Notes . 
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If the value of the investments is greater than the borrowed money throughout 
the period, no variation in the value of the investments affects the calculation of 
excess profits tax capital, for none of the borrowed money is deductible throughout.! 

Principal of the borrowed money "fixed loans. 

If the value of the excluded investments exceeds the amount of the borrowed 
money throughout the accounting period, the borrowed money will not be deducted 
in computing capital as at the beginning of the period, and if the borrowed money 
consists of fixed loans adjustments will only be necessary wh*n further sums are 
borrowed or when sums are repaid. In those circumstances there will be an increase 
or decrease in the average capital of the period of the amount of the further borro- 
wing or of the repayment for a proporation of the accounting period which readily 
ascertainable and should be dealt with as set out in paragraph 91. Notes and 
Instiuction). 

If the value of the investments is less tnan the amount of the borrowed money 
further borrowings have no effect upon average capital and repayments of the 
borrowed money will not affect average capital until the borrowed money is reduoed 
to a figure below the value of the invesments. 

It is assumed in the foregoing that further borrowings are employed as buisness 
assets or in reduction of business liabilities and that repayments are made out of 
business assets.^ 

Principal of the borrowed money-Bank overdraft:— There is no difference in 
principle between the treatment of fixed loans and that of bank overdrafts in rela- 
tion to excluded investments, hut in view of the possibility of a bank overdraft 
fluctuating widely during an accounting period, the average amount of the bank 
overdraft is not spreadily computed as is the case with fired loans. 

As in the case of fixed loans, the average capital is not affected by variation 
in a bank overdraft in a case where the value of tho investments is loss than the 
amount of the bank overdraft throught tho period. 

Where, however, the excluded investments exceed the amount of the overdraft, 
than although the capital as at the beginning and end of an accounting period may 
bo readily computed, the values as computed at those dates take no aooount of any 
increase or decrease in “ overdraft which, being covered by excluded investments, 
ranks an additional capital for the appropriate portion of the accounting period. 
For example; — 

Excluded investments during a chargeable accounting period were of a value 
never less then Rs 1,60,000. The business bank overdraft was Rs. 1 ,00,000 at the 
commencement and Rs. 1,20,000 at the end of that period. If the average over- 
draft over the period were Rs. 1,40,000, there would be an increase of capital on 
this account of Rs. 4,00,000 as compared with that at the commencement of the 
period. 

In any case, therefore, in which there are excluded investments the value of 
which exceeds the bank overdraft and in which it is claimed that the amounts of 
of the bank overdraft at the Balance Sheet dates do not give a fair measure of the 
average bank overdraft over the period a more exact computation of the average 
over draft may be made by averaging quarterly or monthly balances or by any other 
method whioh will give a reasonably aoourate result. 

If such a method is claimed in relation to the capital of a chargeable accounting 
period, it should, of course, be applied also to that of the standard period. 

In computing capital no such adjustment should, however, be made in respect 
of either fluctuations in the value of excluded investments or in the amount of 
borrowed money unless, 

(1) Para. 80 Netes and Instruction. 

(2) Para. 81 Notes and Instruction. 
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(1) the tax-payer claims it, and submits particulars giving a reasonably 
reasonably accurate result; 

(2) the fluctuations are of such a magnitude that they must clearly have a 
material effect upon the liability .1 

Monies not required for the purpose? of the business. 

Rule 3 also { lovides that moneys not required for the purposes of the business 
shall he left out of account The provision is not one which will often need to be 
brought into opeiation. Its primary purposes is to prevent assessoes from taking ad- 
vantage of the privileges allowed for increased capital to secure a higher net yield 
on surplus moneys than they would obtain by investing them. For example, if 
money which would earn r» % outside the business is left on business current account 
at the bank at only 2%, the asseasee’s loss of .‘1% in interest would be more than 
offset by a gain of f»0% in bis saving of excess profits tax on the, say, 10 or 12 per 
cent allowed if the mom y were treated as capital for excess profits tax purposes. 
Such a result would he unreasonable and Pule 3 is designed to prevent it. The amount 
of the cash in band and at bank should be considered at each accounting date but 
the Rule should not be invoked unless it is clear that some part, material in amount, 
is in excess of the requirements of the business. Temporary increases which in due 
course are converted into business assets call for no action under the Rule, but con- 
tinued increases of undue amount or increases that are ultimately invested outside 
the business call for the application of the Provisions of the Rnle.I-a (See also Para. 
104 Notes and Instructions). 

War loan holdings of a partnership business, though intended to be realized 
when occasion should arise, with the object of employing the proceeds of sale in the 
trade or business have been held to be investments and have been deducted in com- 
puting the amount of capital employed in trade or business.# Similarly treasury bills 
and shares and debentures held in companies# and investments in British Govern- 
ment seoui it ies4 were so held and were excluded from capital employed in business. 
Advances, however, made without security and carrying no interest made by a coal 
company to a colliery were treated as capital laid out in business.^ 

The question whether a company was an investment company or not was held 
to be one of fact 6 

The Proviso relates to the case where it is not a company that carries on busi- 
ness. In such a case reduction as above stated shall be made only if the investments 
at© mortgaged, charged or pledged as security for repayment of principal sum bor- 
rowed and interest. 

3* Td vestment.’ The term ‘investment’ here has no particular or technical 
meaning and is used in the general sense. See also notes R. 4 (1) post of this 

Schedule. 

The word “investment” though it piimerly means the act of investing, is in 
common use as a meaning that which is thereby acquired, and the primery meaning 
of the transitive veil) to invest, is to lay out money in the acquisitions of some 
species o propeity Royalties received an account of licenses granted- for letter patent 
covering inventions of aluminium alloy and resilient pipe invented by the workers 
imployed in the research department of the assessee do not amount to investments 
since the employment of woikers is not laying out of money C. /. T. v. Rolls Roycs 

t i i Para. 82 Notes and Instructions. 

(1-a) Para. 83 Notes and Instruction. 

(2) Bourne and Hollingworth v. CV I. R. 12 T. C. 483 (488, 492, 493); The Lincoln Wagon and 

Engin Co„ Ltd., v. C. I. B. 12 T. C. 394 (501, 502,5 03). 

( 3 ) The Lincoln Wagon and Engin Co., Ltd., v. f\ I. R. 12 501, 602, 503 T. C, 494. 

( 4 ) O. I. R. v. The Gas Lighting Improvement Co., Ltd, 12 T. C. 503. 

(5) Liberty and Co., Ltd. v, C. 1. R. 12 T. C. 620 (634, 645). 

(6) James Waldie and Sons Ltd. v. C. I. R. 12 T. C. 143, 120, 122. 
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Ltd. 1944 All Eng. L. R. 340 (vol 2). The facts of the case : “The respondent 
in this case, Rolls Royce, Ltd., a company incorporated in 1906 and carrying on 
business as manufacturers of motor chassis and aero engines, is the registered 
proprietor of latter patent covering invent ions of (1) an aluminium alloy known 
as R. R. 60, and (ii) resilient pipe joints. In January, 1930, the respondent granted 
an exclusive licence to manufacture and sell the alloy R. R. 50 to a company called 
High Duty Alloys, Ltd., and in August, 1940 the respondent and High Duty Alloys, 
Ltd., granted a limited licence to manufacture and sell that alloy to a company 
tailed wcllwoitliy Piston Rings, Ltd. In October, 1939, the resdondent granted 
an exclusive licence to manufacture and sell reslient pipe joints made in accordance 
with its patent to a company called Avimo, Ltd. Each of these licences provided 
for the payment of a royalty to the respondent. Royalties received from licences 
for the manufacture self or inventions made by the employees of the licensores are 
theiefore held not investm* nts liable to exc< ss profits tax, since the employment of 
workcis is not a laying out of money. 

4. ‘Moneys not required etc.*: — Not only are investments excluded from the 
operation of computation oi capital by this Rule, but the Rule also excludes money 
not requited for purposes of business. The expression, ‘though seemingly paradoxical 
has a meaning which is intelligible.’ Apparent!}’, the words are intended to make 
it clear that assets to be left out of account, in computing capital would also include 
such moneys as may not he lequircd for immediate use in the business and which 
may consequently be invest* d, to be diawn upon and used when needed, e. g. liquid 
securities kept available for meeting further commitment. See the case of Libertg <5e 
Co.. Lid . v. C. I. It. 12 T C. 630 and other case above cited under Scope note 2 of 
this Rule. 

Rule 4. —Notwithstanding anything contained in Rule 3, in the case of the 
business of shipping, to which this Act applies, the sale proceeds of ary tonnage 
sold or the amount of compensation in respect of loss of ships or the amount of 
accumulation of reserves, whether invested or cot, shall be taken into account in 
in computing the average amount of capital employed in such business. 

Provided that any income received from investment of such funds shall be 
included in computing profits for purposes of the excess profits tax. 

This Rule together with the Proviso was added in the Assembly at a motion by 
an Honourable Member. It relates to shipping industry. The moving Honourable 
member, in pi oporing the addition of this Kule observed “The position of the 
shipping industry, particularly the Indian shipping industry is of momentous import- 
ance duiing the war particularly. Ships are requisitioned for war services and if they 
aie lost, it is difficult to replace them. It is also not always practicable to utilise the 
reserves for deprec iation for replacement of old ships, the cost of replacement under 
conditions of war being a very important factor. It is, therefore, quite essential that 
funds lying with shipping companies either as cash or as investments being the pio- 
ceeds of the sales or the amount of compensation for losses of ships or the accumula- 
tion of the amounts of depreciation should be treated as capital employed in the 
business. Unless suoh a consideration is shown, the position of the shipping i ilustry 
will be rendered very difficult, It must be remembered that even after the war for 
a few years, at any rate, the cot.t of replacement is going to be substantially higher 
than it would be the case under normal c ircumstances lu this connection the report 
of the Joint Taxation Committee of the Chamber of Shipping and the Liverpool 
Steamship Owners’ Association is of interest. They say “A special reserve should 
bo allowed out of profits to replaoe vessels lost duriug the war, or vessels in commis- 
sion at the end of the war, which would have to be replaced at a cost which would 
exceed the cost of the fleet replaced and this is ot paramount importance if the ship- 
ping industry is to be maintained after the war. The creation of any such reserve 
should not be confined to the Exoess Profits Tax Provisions, but provided for if 
necessary against the national defence committee.” 

The Honourable, the Finanoe Member in accepting the proposed addition ob- 
served that the amendment embodied a reasonable^ principle 
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Rule 4 of the Second Schedule introduces in favour of the business of shipping 
An exception to the terms of the Rule 3. In the case of any such business the sale 
proceeds of any tonnage sold, or the amount of compensation in respect of loss of 
ships, or the amount of accumulation of reserves, are all to be treated as capital 
cmploped in the business whether such moneys would or would not, under the 
general provisions of rule 3, fall to be excluded either as investment* or as moneys 
not required for the purposes of the business. It will be noted that it is the souroe 
of the moneys and not their method of employment that determines whether or not 
they are to bo included in the capital of the business. In effect it may be said that 
it is only investments which were made out of the original capital of a shipping 
company that, under Rule 3 as modified by Rule 4, should be excluded from com- 
putation of the company’s capital.! 

Rule 5 —For the purpose of ascertaining the average amount of capital 
-employed in a business during any period, the profits or losses made in that 
period shall except so far as the contrary is shown, be deemed : — 

(a) to have accrued at an even rate throughout the period : and 

(b) to have resulted, as they accrued, in a corresponding increase or 
decrease, as the case may be, in the capital employed in the business- 

Analogous Law: — The English Finance Act 2 of 1939 Rule 5, Part II, Sche- 
dule 7 is the same. 

2- Scope of Rule 5:— The Rule relates to the accrual of profits and losses 
during the period the average amount of capital employed during which is to be 
computed. The Rule lays down that the sum or even rate sh til h i deemed to 
apply both to profits and looses during such pjrioJ. Naturally, such profits and 
losses would affect the amount of the capittl, by way of increase or decrease as the 
case may be. 

Average Profits or losses- — Rule 5 of the Second Schedule provides that for 
the purpose of ascertaining the average amount of capital employed in a business 
-during any period, the profits or losses of the period shall, except so far as the con- 
trary is shown, be deemed: - 

(a) to have accued at an even rate throughout the period; and 

(b) to have resulted, as they accrued, in a corresponding increase or decrease, 
as the case may be, in the capital employed in the business. 

Profits and losses would without this Rule affect the average capital employ- 
ed in a business since they are inflected in the assets and liabilities of a business 
at the end of the period during which they arise, but the Rule provides that they 
shall be deemed to have accrued at an even rate over the period and to have increas- 
ed or decreased the capital at that rate except so far as the contrary is shown. 

It can be shown that profits have not so increased the capital if, for example, 
they have been invested outside the business or if they have been taken out of the 
business as dividends or proprietor’s drawings. The latter events will, however, 
be taken specifically into account in computing average capital. If it should be 
claimed that profits or losses have not in fict evenly over a period full evidence 
should be required before such a claim is admitted. 

It is possible that a claim may be made in some cases that the difference 
between, 

(a) the depreciation allow 3d for income-tax purposes by reference to which 
the written-down value of depreciable assets is computed under Rule 1 (2) of the 
Second Schedule, and, 

(b) the depreciation which has been allowed, in computing the excess profits tax 
profits of the standard period, in accordance with paragraph 27, Notes and Instruc- 


(1) Para 85 Notes and Instruction. 
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tion which difference increase those profits as compared with the profits for 
income-tax purposes, forms a part of the accruing profits which must be taken to 
have increased the capital during that and subsequent periods. That portion of the 
excess profits tax “profits'* should not be so treated and should be excluded from 
the capital computations. Rule 5 provides that provides that profits are only to be 
taken as increasing capital if the contraiy is not shown. Clearly the ‘ profits** in 
question are not i epresented by any asset apart from the depreciable assets in ques- 
tion, which must be valued in accordance with the provisions of Rule 1 (2). It 
follows that the so-called “profits** cannot be treated as capital employed in the 
business. 

The profits to which the Rule applies are the profits as computed for excess 
profits tax purposes, and, subject to the adjustment mentioned in the preceding sub- 
paragraph, the effect upon average capital of accruing profits so computed. 2 See 
also Para. 87, 88, 89, 90 Notes and Instruction. 

Even rate, — In view of the words ‘even rate* used in clause (a), the effect 
of this Rule, which has been taken bodily from the English law, illustrated by 
example, would seem to be this. Suppose profits amounting to Rs. 60,000 are 
made in an accounting period, consisting of the year which ended on 31st December, 
1940, then taking thej profits for one month, which would be 1/1 2th part of above 
Bum, it would amount to Rs. 5,000 for one rnonth. 

Taking the words of clause (a) of the Rale into account, it would mean Rs. 
30,000* for 11 days (being 1/2* of Rs. 60,000) a month. This would be in addition 
to the average amount of capital employed in the year up to December, 1940. As 
the above figure is for 11 months only and (not for 12 months of the whole year) the 
last month i.e. December, 1940 having been left out of calculation, as the profits of 
the last month i.e. that December 1940, could not have been employed at all in the 
business in respect of the year which begin on January, 1940. This is the calculation 
on the basis of ‘even rate* throughout the period. 

Circumstances may, however, arise where this basis of calculation may not hold 
good and in such cases some other basis may have to be adopted as is possible accor- 
ding to the words, ‘except so far as the contrary is shown* according to the Rule. 


(2) Para 86 Notes and Instruction. 

♦If the profits made during the whole year amounting to Rs. 60,000 the increase 
of capital at an even late will be worked out as follows : — 
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„ 10th „ 

45,000 

ft 

9th 

tt 

10. 


11th „ 

50,000 

ft 

10th „ 

ft 

11. 

tt 

12th „ 

55,000 

M 

11th „ 

tt 

By adding the above average, we get 

3,30,000 





The increase in the aaerage capital employed at even rate ia l/llth of 
Bs. 3,30,000=30,000. 
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To take an illustration of the above case: — Suppose the entire amount of pro- 
fits, Rs. 60,000 has accrued during the period from 1st September, 1940 to 31st 
December, 1940, owing to war the income and expenses during the remaining eight 
months (1st January, 1940 to 31st August, 1910) having been equal. The increase 
in the average amount of capital employed in the business would be Rs. 30,000 
taking the even rate ‘into account’ for four months i.e. increase in capital. The 
average amount of the capital during the whole year will be Rs. 10,000. i.e. l/3rd of 
Rs. 30,000. 

An extreme case would be where in a business (say of an agent) the entire 
amount of profits occurred on the last day of the year of the accounting period, say 
31st December, 1940, by way of receipt of commission of a sum of Rs. 60,000 on 
that date In such a case, there will be no increase in the average amount of capital, 
the profit having accrued in its entirety on the last day, i.e . 3 1st December. 1940. 
In the above illustrations it has been assumed that the profits were allowed to bo 
used in the business for the entire accounting period upto 31st December, 1940. 
There may, however, be cases where sums be withdrawn from profits or dividend 
paid to shareholders in cases of companies. 

Naturally, therefore, in such cases the capital will not be increased to the 
extent of the profits that accrued but only to the extent that they (i e. profits exceed 
the withdrawals made or dividend paid). 

Capital reconciliation and average capital 

It will be useful in the more important cases to connect the figures of capital as 
computed for successive dates by a recDnciliation statement. 

This statesment may take some such from as that shown in the Appendix to 
this paragraph and it may be used also to bring out the average capital of the period 
which covers two successive dates. 

The example given in the Appendix is that of a Company which is not within 
the terms of Rule 4(2) or 4(2A) of the First Schedule. It shows the calculation of 
capital as at the commencement of the standard period and gives the capital at the 
end of the year which should be taken as the starting point for the computation of 
the capital of the next succeeding year. The capital of later years may be similarly 
built up from that of each preceding year. It does not purport to be exhaustive but 
is illustrative of a practicle method of giving effect to the considerations set out in 
the preceding paragraphs. Further, it does not necessarily show the absolute capital 
that would be required to be computed in a precentage standard case or as a limit- 
ing factor in the case of applications under Section 6(3) or 26(1). 

With regard to the computation. — 

Investment income. — There being a specific receipt at a given date its effect 
upon capital has been calculated exactly, but in any case where such items are 
numerous and arise at different dates there is no objection, if the assossee so desires* 
to dealing with such income in the aggregate and to treating it as arising half-way 
through the period. 

Capital Loss. — The investment which stood in the books at Rs. 50,000 realised 
Rs. 40,000 which was thereafter, employed in the business The two entries "plua 
Rs. 50,000” and “minus Rs. 10,000” have the effect of adding to business capital 
the real addition viz , Rs. 40 000. 

Tax liabilities.— These are deducted as at the date when they first became due 
and payable [Rule 2(1) Proviso]. Even if further time is given for payment the tax 
was due on the date prescribed in the original order and that is the date on which it 
must be regarded as having became a liability and, therefore as deductible from 
capital. the Balance Sheet shows a taxation reservea thsat should be treated a 
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general reserve and not deducted from the business assets, the specific deduction for 
actual liabilities being the only adjustment necessary therefor. 

Cases will arise in which at the commencement of the third chargeable account- 
ing period excess profits tax liability is unpaid for both the first and second charge- 
able accounting periods. In such a case while the liability for the first period is dedu- 
ctible fiom capital as at the beginning of the second period, both liabilities must b«* 
deducted as at the beginning of the third period. 

Accruing Profits.— (Rule 5, Schedule II). The various items making up the 
assessable profit have been separately dealt with in the example to show the varying, 
treatment necessary according to the nature of the item. It will be observed — 

(i) that the net profit of the year Rs 1,14,000 and dividends received Rs. 2,000 

increase the assets of the business and are included therefore in the- 
figure of Rs. 17,49,000 total assets at 31st December 1936 so that they 
require no further entry in Column 4 ; 

(ii) that the item Rs 30,000 has created a capital asset which is not shown in 

the Balance Sheet and which therefore needs to bo added to the assets 


in Column 4 ; 



(Hi) that the items — 



Rs. 


Rs. 

Depreciation . . . . 20,000 

less 

14,000 

Obsolescence . . . . 2,000 

Debts written off .. 8,000 


4,000 and 

Total . . 30,000 

less 

18,000 


represent an application of profits Rs- 12,000 to the writing aown of 
business assets below their value for excess profits tax purposes, and 
these items also need entries to reconcile the capital as shown by the 
Balance Sheet with the cnpital as computed for excess profits tax pur- 
poses at 31st December 1936. 

Tt, should be fnoted that such items as these are cumulative in their effect 
so that the entries made in later years to reconcile the excess profits tax 
capital with that shown by the Balance Sheet must include these adju- 
stments for each year from the commencement of the standard period. 

(iv) No entry is strictly necessary in respect of the Rs. 2.000 personal expen- 
diture debited in the accounts and disallowed, but the entries plus Rs. 
2,000 minus Rs. 2,000 show that while the item represents an approp- 
riation of profit it is not such an application as increases the business 
capital. 

All these items so far as they are taken into account in computing average 
'capital at the mean date for they are all subject to the provisions of Rule 5. 

Dividends paid 

are deducted at the actual dates when due for paT ment. Withdrawals by prop- 
rietors or partners should be dealt with similarly, but if these are spread reasonably 
evenly over the period they may be dealt with in the aggregate and treated as a with- 
drawal half-way through the period. 

See also paragraphs 81 and 82 re variations in capital computed by reference 
to borrowed money and investments, and paragraphs 83 as to moneys not required 
for the purposes of the business. 1 


(1) Para 91 Notes and Instruction. 
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Rule 6. Where, in accordance with Hlhe second or third Proviso] to Section 
5 of this Act is applicable to fart only of a business, the capital employed in that 
part shall be computed separately from any other capital of the person carrying 
on the business, and all references to capital employed in a business shall be con* 
•trued as references to capital employed in that part of tbe business only. 

This Rule relates to a special case where the Act is applicable only to a part 
of tho business, of a m n-resident , which in view of of the second Proviso to Section 
f> is to be deenud to be a separate business. Capital employed in such a business 
would be computed separately in regard to the particular part to which the Act is 
applicable. 

mule 7. — (1) If : — 

(a) tbe Central Board of Revenue is satisfied, as respects any assets of 

any business tbe standard profits of which are computed by reference 
to tbe profits cf a standard pesiod, that during that period or any 
part thereof those assets were inherently unproductive and 

(b) an application that *his Rule shall have effect is made through the 
Excess Profits Tax Officer to the Central Board of Revenue by the 
person cayying on the business, than, in computing the average amount 
of the capital employed in the business in the standard period and in 
all chargeable accounting periods, those assets* and any other assets 
of the business, shall he treated as not having been assets thereof 
during any part of the period during which, in the opinion of the 
Central Board of Revenue, they were inherently unporductive : 

Provided that in the case of a business the standard profits of which depend 
directly or indirectly upon a direction of the Board cf Referees under Subjec- 
tion (3) of Section 6 ; or of the Central Beard of Revenue under Sub-section (1) 
of Section 26 of this Act the revisions of this Rule shall have effect to such 
extent only as the Central Board of Revenue thinks proper : 

Provided further that en application to the Central Board of Revenue under 
this Rule shall be presented to the Excess Frc fits Tax Officer before the expiry of 
the period specified in the notice issued under Sub-section (1) of Section 13 of this 
Act or of the extended period allowed by the Excess Profits Tax Officer under 
the proviso to that Sub-section 

(2) Where Sub-rule (1) of this Rule has effect on the application of the 
person carrying on any business ; any computation of capital of the business 
made before the making of the application, and any assessment affected by that 
computation shall be revised accordingly ] 

3Rule 7 of the second Schedule provides for relief where any assets of a business, 
e. g. t a factory in course of cor sti uction, were inherently unproductive during the 
standard period or any part of it, and gives power to the Central Board of Revenue, 
©n the application of the person carrying on the business, if it is satisfied that the 
assets were inherently unproductive, to direct that for the appropriate proportion, of 
the standard period and also for the appropriate propoition if any, of all chargeable 
accounting periods the value of such assets shall be excluded in computing the avera- 
ge capital employed in the business. 

In dealing with such an application the Central Board of Revenue is empowered 
also to order similar exclusion of the value of any other assets which during any 
part of the standard period of any chargeable accounting period were inherently 
unproductive. Thus if, for example, autw factory was in course of construction in 
the standard period and is completed and ready tor use in a chargeable accounting 

1. This Rule was added by Section 10 of the Excess Profits Tax (Amendment) Act, 1940 
(42 of 1940 j. 

t. Ibid. 

3, Para. 86 Notes and Instruction, 
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period, and in the chargeable accounting period there is expenditure, upon a further 
uncompleted factory, if an application is made by the assessed under this Rule not 
only will an adjustment be directed in respect of the value of the first mentioned 
factory in computing the capital of the standard period but the direction will also 
provide for an ad justroent of the capital of the chargeable accounting period in respeot 
of the second factory. 

It Bhould be noted that it is not sufficient for an asset to be unproductive, for 
example, by reason of non-user ; it must be inherently unproductive in order that it 
may be the subject of an adjustment under the Rule. 

It should be noted further that in no circumstances may the Rule be applied 
unless an application is made by the assessee. 

Power is given to the Central Board of Revenue, when giving a direction upon 
an application under the Rule, to modify the direction that would otherwise be given 
in a case where the standard profits depend directly or indirectly as, for example in 
the case of a change of ownership falling within the provisions of Section 8(3), upon 
a direction given under Section 6 (3) or Section 26 (1). Such modifications would 
clearly be due if the value of the unproductive asset in question had entered into a 
computation of capital which was effective as a limiting factor in relation to such 
a direction. 

A direction given under this Rule for ♦ xclusion, from the capital of the whole 
or any part of the standard period, of the value of the inherently unproductive asse- 
is to be given effect to in relation to all chargeable account periods, and if any excess 
profits tax assessment has been made for any chargeable accounting period before the 
giving of such a direction the assessment is to bo amended accordingly, and, if 
necessary, a refund made under Section 4S of the Indian income-tax Act 1922 as 
modified by Rule 3 (xv)b of the Excess Profits Tax Rules 1940.1 

Computation of average capital. — While there should be little difficulty in 
computing capital at an assessee’s accounting dates, particularly where, the standard 
profits being the profits of a standards period, it is only the increase or decrease of 
capital in the chargeable accounting perk d that is relevant, care must be taken in 
computing average capital during the standard period where two “previous years” 
are chosen which are of unequal length. 

If the two “previous years” are of equal length then the average capital 
during the standard period is the arithmetical average capitals determined for those 
two years. 

If, however, for example, one of the “previous years” extended to £3 weeks 
while the other extended to 52 weeks, and the average capital during the first period 
was Rs. 10,00,000 while that during the second period was Rs. 12,00,000, the average 
oapital would be: — 

(53 10,00,000) + (52 12,00,000 

Rs. )=Rs. 10,99,047. 

150 

.In the majority of case an assessee’s first chargeable accounting period will not 
coincide with an accounting period, and consequently, before the average capital em- 
ployed during the chargeable accounting period can be determined, it will be 
uecessry to compute the capital employed as at the eommenoement as well as at the 
end of that period. 


(1] Para. 86 Notes and Instructions. 
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Example: — 

Accounting period 12 months ending 31st December 1939. 

Chargeable accounting period 4 months commencing 1st September 1939, 

Rs. 

Capital as at 1st January 1939. . . . .. 1,00,00,000 

Capital as at 31st December 1939 .. .. 1,20,00,000 

Profits for excess profits tax purposes of accounting period of 12 

months to 31st December 1939 .. .♦ 10,00,000 

Dividends paid 1st July 1939 .. .. .. 6,00,000 

Investment sold 1st June 1939 and invested in trading assets 
(leaving value of investments still in excess of borrowed 
money) . . . . . . . . 6,00,000 

New Capital issued 1st October 1939 .. .. 10,00,000 

(For sake of simplicity minor matters which might affect computation of capital 
•employed are omitted.) 

The capital employed at 1st September 1939 is: — 

R8. 

As at 1st January 1939 . . . . . . 1,00,00.000 

Plus 8 months* profits at Rs. 10,00,000 for the year . . 6,66,667 

Plus additional capital, investments sold 1st June 1939 . . 6,00,0t0 


Lees dividends paid 1st July 1939 


1,12,66,667 

6,00,000 


1,0 ,66,067 


The average capital employed during the period 1st September to 31st Decem- 
ber 1939 is:— 


Rs. 


Capital ns at 1st September . . . . 1,06,66,667 

Plus profits of 4 months Rs. 3,33,333 spread evenly over 

period, average 1/2 . .. . . 1,66,667 

Plus additional capital, new issue, Rs. 10,00,000 for 3 

months, i e., 3/4 of period, averagel . . . . 7,50,000 


1,45,83,3 -4 

Computation of capital at accounting dates— Profits standard cases— In 

cases where a standaid period is available and the optional percentage standard 
allowed under section 6 (1 ), second proviso, is not chosen, only increses and decreases 
of capital need to be computed with exactitude, and it follows that the value taken 
origiginally for an asset which remams an asset throughout the standard period and 
the chargeable accounting period is immaterial. Balance Sheet values as at the 
commencement of the standard period may be adopted subject only to such adjust- 
ments as are mentioned herafter. 

The capital at this date may be tak^n as the difference between the assets and 
the borrowed money or debts shown in the balance sheet exclusive of any assets not 
employed in the business after making the necessary adjustments as regards invest- 
ments and borrowed money required by Rules 3 and 4 of the Schedule and Rule 5 
of the First Schedule. If the value of the stock in the balance sheet has been ad- 
justed for income-tax purposes a similar adjustment must be made in the computa- 
tion of capital, and in cases where Rule 9 of the First Schedule has been applied 

(1) Para. 87 Notes and Instruction. 
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the profits on long term contracts a corresponding adjustment of the capital employ* 
ed will be necessary. In the case of interconnected companies further adjustment* 
may be necessary in respect of debts for borrowed money whioh are deemed not to 
exist and for assets whioh are deemed to be the property of a oompany paying rent, 
royalty, etc. therefor. 

The capital employed in the business may also be oomputed by reference to 
the share or proprietor’s or partners* capital, profit and loss account balances part- 
ners’ drawing accounts and any reserves not allowed for inoome-tax purposes ad- 
justed by reference to assets not employed in the business, investments and borrowed 
money, stock, income-tax, contracts, eto., as mentioned in the preceding sub-para- 
graph. In the more important cases the one method of computation may provide 
a useful check upon the other. 

Having arrived at the capital as at the first relevant date, the capital at subse- 
quent accounting dates should be similarly computed, taking care to restore any sums 
written off for depreciation, bad debts, etc. and to allow such sums as are allowed 
for income-tax purposes. Adjustments are necessary also in respect of revenue 
expenditure debited to capital or capital expenditure debited to revenue account. 

This computation should be carried on from the commencement of the standard 
period through all intervening periods up to the end of each chargeable accounting 
period in order to obtain the correct increase or decrease of capital during the charge- 
able accounting period. 

If any assets included in the capital at the beginning of the standard period 
at their balance sheet value are subsequently disposed for care must be taken to 
make the correct adjustment for increased or decreased capital. 

Thus, assume a building which was taken into the capital computation at the 
commencement of the standard period at its balance sheet value of Rs. 1,00.000 while 
its written-down value at that date was Rs. 1,50,000. It was sold during a charge- 
able accounting period for Rs. 50,000 when its written-down valve had become 
Rs. 1,20,000. 

The Rs. 30,000 depreciation allowed since the beginning of the standard period 
should have been deducted from capital year by year, and the decrease of capital 
then becomes Rs. 1,20,000 (its written-down value at the date of sale) less the cash 
received from the sale Rs. 50,000, i. e., a decrease of Rs. 70,000.1 

Computation of capital — Percentage standard cases. — In a case where the 
option given by the second proviso to Section 0(1) is exercised, the standard profits 
are the statutory percentage of the average capital of the chargeable accounting 
period. No question arises, therefore, of increase or decrease of capital but it is 
important that the capital at the commencement of the chargeable accounting period 
is properly computed and adjustments made for any increase or decrease of capital 
during that period. This involves the computation of capital strictly according to 
the provisions of the Second Schedule and not necessarily by reference to the balanoe 
sheet figures. The basis on which the assets are to be valued and the deduct i ons to 
be made therefrom are set out in paragraph 75 et seq. Adjustments to the result so 
obtained aie mainly in respect of stock, contracts, income-tax and super-tax, excess 
profits tax, etc., as set out in paragraph 91 of Notes and Instruction. 2 

Capital charges. — The capital employed in a business at any given date is 
represented by the difference between the business assets and the amount of the 
borrowed money or debts. Althongh the assets may vary between themselves from 
day to day this, apart from accruing profits or losses, does not involve any increase 
of capital except so far as the variations result from additional capital intorduced or 
capital withdrawn. For example, an increase in stock may be counter-balanced by 
an increase in debts or a deorease in cash . 


v l) Para 88 Notes and Instjuotions. 
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Apart from accruing profits or losses it will be seen, therefore, that increase or 
decrease of capital in relation to the capital at a given date may be computed by 
reference to 

(a) profits or losses arising ; and 

(b) additional capital introduced and/or withdrawal of capital or distribution 

of profit between that date and the end of the period in question. 

Since the computation must have regard only to capital employed in the business 9 
( b ) may include - 

(») investments sold or purchased, the proceeds or cost increasing or 
decreasing business capital ; 

(ti) “capital-profits” or losses similarly ; 

(in) investment income increasing the business capital ; 

(it;) liabilities to income-tax, super-tax or excess profits tax ; 

(t;) proprietor’s or partners’ drawings or dividends paid.l 
tl) Para 190 Notes and Instructions. 



SCHEDULE III. 

[SEE SECTION 9 (7)] 

Rules for determining the amount of capital held by a company 
through other companies. 

Rule 1.— Where, in the case of a number of companies, the first directly 
owns ordinary share capital of the second and the second directly owns ordinary 
share capital of the third, then, for the purposes of this Schedule, the first 
shall ^e deemed to own ordinary share capital of the third through the second 
and, if the third directly owns ordinary share capital of the fourth the first shall 
be deemed to own ordinary share capital of a fourth through the second and 
third, and the second shall be deemelio own ordinary share capital of the fourth 
through the third, and so on. 

General : — Schedule III relates to a special case of companies holding capital 
through other companies. How the process may be carried on is detailed in Rule I 
clearly. 

Section 9 ante covers the entire case of such companies one of which is the 
principal or the parent company and the other or others— for there may be a number 
of them termed a ‘series’, ‘subsidiary’ or ‘subsidiaries’. 

The Rules in this Schedule have to be read in the light of Section 9, taken as 
a whole, and in particular with reference to Section 9 (8). The underlying principle 
of Section 9 is that (like piofitsand losses) the capital employed in the business of 
the subsidiary company /companies shall be treated as the capital of the principal or 
parent company. 

This is al 60 the United Kingdom law, as laid down in Section 17 Part III, 
Finance Act 2 of 1939, which is analogous to Seotion 9 of the Excess Profits Tax Act, 
1940. All the Rules in Schedule III are a verbatim copy of the Provisions of the 
United Kingdom Finance Act, 1938, Fourth Schedule Part I (Provisions for deter* 
mining amount of capital held through other bodies corporate), with the one excep- 
tion that the word ‘body corporate’ is used in the United Kingdom Finance Act, 
where the v ord ‘company’ is used in the Rules in this Schedule. 

Rulel. Rule 1 is a general Rule explaining what is meant by ‘holding through*. 
ThiB is explained not only when there is one but there are more than one subsidiary 
companies. 

The first one is a simple case where is only one suhtiHiary company. The first 
company owning directly the ordinary share capital of the second is the principal or 
parent company and the second, the subsidiary company. Now take, the case where 
there is one parent company owning directly the ordinary share capital of the second 
and the latter directly owning the ordinary shall capital of the third. In such a case, 
the first shall be deemed to own ordinary share capital of the third through the 
second. If there is a fourth subsidiary company the first shall be said to own the 
share capital of the fourth through the second and third and second being deemed to 
own that of the fourth through the third. The process may be continued a 3 above 
indicated, so as to form ‘series’ of such companies. 

Example: — 


The above Rule would be better understood by a concrete example. 


Suppose 

company 3 
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Company 
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Rule 2. — In this Schedule— 

(a) any number of companies of which the first directly owns ordinary 
share capital of the next and the next directly owns ordinary share 
capital of the next but one and so on, and, if they are more than 
three, any three or more of them, are referred to as “a series — ” 

(i) that company which owns ordinary share capital of another through 

the remainder is referred to as “the first owner”; 

(ii) that other company the ordinary share capital of which is so owned 

is referred to as the last owned company; 

(iii) the remainder, if one only, is referred to ^ as an intermediary’ or, if 

more than one, is referred to as a 'chain of intermediaries’; 

(c) a company in a series which directly owns ordinary share capital of 
another company in the series is referred to as an 'owner’; 

(d) any two companies in a series of which one owns ordinary share capital 
of the other directly, and not through one or more of the other com* 
panies in the series, are referred to as being directly related to one 
another. 

According to clause (a) of this Rule, any three or more of such companies as 
own ordinary share capital on the line above indicated, are referred to as 'series' 

Clause (b) of this Rule explians the denomination of the various companies 
thns connected by holding ordinary share capital of the other or others. 

These are ( i ) the first owner, (ii) the last owned and (iii) the ‘intermediary" 
or ‘chain of intermediaries’. The explanation of all these is very simple. According 
to clause (c) ‘owner’ is the company which owns the ordinary share capital of an- 
other, irrespective of its position, in the chain of the series. While, under Clause 
(d) one owning the ordinary share capital and the one whose share capital is owned 
are said to be directly’ related to one another. S. diiectly owns share capital T, T 
owns that of X, X that of Y and Y of Z being more than three number, here is a 
series in terms of Rule 2 (a). In above series, S is the last owned company T, X 
and Y are intermediaries. S is the owner of T, T of X and so on. 

Rule 3 — Where every owner in a series owns the whole of the ordinary 
share capital of the company to which it is directly related, the first owner shall 
be deemed to own through the intermediary or chain of intermediaries the whole 
of the ordinary share capital of the last owned company. 

This Rule relates to the holding of the * whole ' of the ordinary share capital. 
The position of the interconnected ‘companies’ remains the same. It is only the 
amount of the share capital which the Rule fixes or specifies, the same being the 
'whole ’ of the ordinary share capital against a part or fraction , which forms the 
subject of the succeeding Rule. 

This Rule is simple enough Suppose : — 

S owns the whole of the ordinary share capital of T 

^ »> »» »» 99 X 

^ 99 ft 19 99 99 F 

F 99 99 99 99 99 Z 

then S is supposed to hold the whole of the ordinary share capital of Z. 

Rule 4. — Where one of the owners in a series owns a fraction of the ordinary 
share capital of the company to which it is directly related, and every other owner 
in the series owns the whole of the ordinary share capital of the company to 
which it iS'directly related, the first owner shall be deemed to own that fraction 
of the ordinary share capital of the last owned company though the intermediary 
or chain of intermediaries. 
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This Rule, presuming, of course, that there is a series of subsidiary companies, 
inter-oonnected with each other, relates to oases where a fraction (as against whole } 
of the ordinary share capital of a company out of the series to which the holding 
company is directly related, is held by one of the owners, every other owner holding 
the ‘whole* of the share capital of the company to which it is directly related. In 
8Uoh a case it shall be presumed that the first owner shall be deemed to own the 
fraction of the ordinary share capital of the last owned company through the inter- 
mediary or chain of intermediaries. The rule of land contained in this Rule is the 
first of the Rules where a fraction of share- capital is held The succeeding Rules 5 
and 6 cover the other possible cases of the holding of fraction of share capital. 

Be it noted carefully that in all these cases covered by the Rules in this 
Schedule, where a ‘series* of subsidiary companies is concerned, it is the share (be 
that whole or fraction) of the first owner in the last owned Company that is to be 
determined. 


Rules 5 and 6 also point to the same process. 

The following example illustrates this Rule. 

S owns the whole of the ordinary share capital of 
T owns 60 p. c. of the ordinary share capital of 
X „ whole of,, „ „ * 

Y 

*> » »t tt >» 

S is, in this case, supposed to hold the ordinary share capital of Z 

00 %. 

Rule 5. — Where : — 


to 


T 

X 

Y 

Z 

the 


extent of 


(a) each of two or more of the owners in a series owns a fraction, and 
every other owner in the series owns the whole, of the ordinary share 
capital of the company to which it ig directly related ; or 

(b) every owner in a aerieg owns a fraction of the ordinary share canital 
of the company to which it is directly related ; 

the first owner shall be deemed to own throngh the intermediary or 
chain of intermediaries such fraction of the ordinary share capital of 
the last owned company as results from the multiplication of those 
fractions. 


Rule 5 : -Case (a) of this Rule is the one where each of two or more owners 
own a fraction, the others owning the whole of the ordinary share capital of the 
company to which the holding company is directly related. Case ( b ) is the case where 
every owner owns a fraction, none owning the whole. In this caso, the share of the 
firsrowner shall be determined by a multiplication of all the fraction. 

Case [a) may be illustrated as follows : — 

8 owns 60% of the ordinary share capital of T 
T » 40% „ „ „ „ X 

X „ the whole of „ „ „ j 

^ ». »» » i, ,, Z 

8 is supposed, in the case, to own 24% (». e. 60% of 40%) of the ordinarv 
share capital of Z. 1 

Case (6) may be illustrated as follows : — 

8 owns 60% of the ordinary share capital of 

T „ 40% „ 

* » 30% „ 

F .. 20% „ 

$ is supposed to own 144% (i. e 00% of 40% 0^0% of 20% of the ordi- 
nary share capital), of Z. /0 1 


ft 

ft 


T 

X 

Y 

Z 
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Rule 6.— Where the first owner in any series owns a fraction of the ordinary 
share capital of the last owned company in that series through the intermediary 
or chain of intermediaries in that series, and also owns another fraction or other 
fractions of the orddinary share capital of the last owned company, either : — 

(a) directly ; or 

(b) through any intermediary or intermediaries which is not a member 
or are not member or are not members of that series ; or 

(c) through a chain or chains of intermediaries of which one or some or 
all are not members of that series ; or 

(d) in a case where the series consists of more than three companies, 
through an intermediary or intermediaries which is a member or 
are members of the series or through a chain or chains of inter* 
mediaries consisting of some but not all of the companies of which 
the chain of intermediaries in the series consists; 

then, for the purposes of ascertaining the amount of the ordinary share 
capital of the last owned company owned by the first owner, all those 
fractions ^shall be aggregated and the first owner shall be deemed to 
own the sum of those fraction. 


Rule 6 ; — While the process to be employed in cases covered by Rule 5 is that 
cf multiplication of the various fractions the process in cases covered by Rule 6 is 
that of aggregating, or adding the various fractions the sum total of these being the 
Phare of the first owner. 


The details of the holding of fraction in the cases covered by Rule 6 are the 
result of all permu tat ions and combinations that are possible in the case of series 
of subaidiary companies. To take examples of all the four cases 


(a) Suppose 


1 . 


2 . 


& 

8 

T 

X 

Y 


owns 30% of the ordinary share capital of 


u 03% f# 
„ 40% * 

„ 30% „ 

„ 20 % f , 


» ii n 

») it ii 

ii ii ii 

H ii ii 


Z 

T 

X 

Y 

Z 


S. owns 30% of the ordinary share capital of Z directly. S. also owns in- 
directly 1*44% of the ordinary share capital (i. e. 60% of 40% of 30% of 20% full of 
ordinary share capital) of Z. Thus Z is supposed to be the owner of 30 f -1*44 share 
capital of Z. Illustrations of cases (6), (c) and ( d ) under this Rule may also be 
obtained by the processes of multiplication ard aggregation as above, following the 
permutation and combination system. 
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DIGEST OF EXCESS PROFITS DUTY CASES 

( Under United Kingdom Law ) 

ACCOUNTING PERIOD. 

Section 38 (2), Finance Act, 1915 and Section 51, Finance Act, 1916 — Accounting 
Period, computation of-%Books actually made up quarterly. 

Assesses company used, as a matter of practice, to have their books audited 
annually on 31st August, each year, stock being taken at that date and a full state- 
ment of accounts being drawn up. This practice was followed up to 31st August, 

1915. The trade books of the company were totalled every month and balanced 
every quarter and, apart from the actual taking of stock, such books contained a 
complete record of the whole of assessee company’s trade, including purchases, wages 
and sales for each quarter. Oil being served with the usual requirement to make a 
return for Excess Profits Duty in respect of the accounting period or periods of 
its trade or business before 1st. July, 1915, its return was received on the 15th April 

1916, being for tha accounting period of 12 months to 31st August, 1914, About 
April, 1916, quarterly account, to 30th November, 28th February, 31st May and 
31st August, commencing with the quarter from 1st September to 30th November, 
1911 and ending with the quarter, 31st August, 1915, were prepared and were sent 
to Commissioner, Inland Revenue on 23rd June, 1916. The figures in these accounts 
were taken from totals in the books, with the exception of the stock item but 
the stock was not taken at any date other than 31st August in each year and no 
proper or complete stock accounts were kept. The value of the stock at the end of 
each quarter was estimated by taking the value of the stock at the preceding actual 
stock taking and deducting from that amount the value of the goods sold during the 
quarter and adding the purchases of productive material plus manufacturing costs 
and wages during the same period. Such • value of the goods sold” was taken at 
the figure of the sales in the book for the quarter less a percentage of gross profit. 
The gross profit, the percentage of which was so deducted from the sale in each 
quarter was the rate of gross profits earned in the year to 31st August. The company 
contended that on the above facts the stock was asoertained accurately and that 
the profits could be and were really ascertained. It, therefore, contended that it 
was entitled under Section 51, Finance Act, 1916, to substitute accounting period to 
31st May, in lieu of the yearly accounting period ending 31st August and to have 
the pre-war standard amended accordingly. 

The Commissioners came to the conclusion that the profit for each quarter 
shown in the quarterly accounts was not the profits for that quarter but merely the 
profits for the year distributed over the quarters of the year and that it was imposs- 
ible from books kept as they were by the assessee company and from such quarterly 
accounts, to ascertain readily, or indeed to ascertain at all, with any approach to 
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accuracy, the profits of such quarter without either actually taking the stock or with* 
out keeping elaborate and accurate stock accounts. Section 51 Finance Act 1910 
was, therefore, held not to apply. 

On appeal the King’s Bench and the Court of Appeal both upheld the Commi- 
ssioners finding, holding that it was justified on evidence. 

The Jaynes Cycle Co. Ltd.' v. The Commissioner Inland Revenue. 

12 T. C. 98 (101, 103, 104, 105). 

Finance Act, 1915 Section, 38 (2) and Finance Act 1916, Section 51 — Accounting 
period, computation of— Books actually made up and audited on 31st August, each 
year - Constructin of Section 51. 

Assessor company was registered in England on the 29th March, 1805. It had 
been the practice of the company to have its books audited annually on 31st August, 
each year, stock being taken and a full statement of accounts being drawn up. 
Such accounts included a profit and loss account showing the results of the com- 
pany’s trading after deduction of expenses and a balance sheet showing the position 
as regards its capital assets and liabilities. This practice was followed up to 31st 
August, 1915, but not at any intervening date or dates. On assessment to Excess 
Profits Duty for the accounting period of one year, ending 31st August, 1914, the 
pre-war standard of profits was arrived at by taking the statutory average [under 
Section 40(2), Finance Act, 1915 ] of the 2 years ending 31st Augusu, 1912 and 31st 
August 1913, these being the years most favourable to the company. 

In preparing the accounts to 31st July, 13, 14, and 15, accounts were arrived 
at by taking an account of the profits or losses of the month of August and each of 
the years 1912, 13, 14 and 15 and amending accordingly the audited accounts. 
Stock was not taken on any date other than 31st August in each year. The value 
of stock at 31st July was computed by taking t he stock value as computed at 31st 
August following and adding or deducting to or from the account as the case might 
be, the difference between the value of goods sold during August and the purchase 
plus manufacturing costs and wages during August. 

According to the witnes>es any stock taking was at best approximate. 

The company claimed that they had a l“g,il right, on the above-mentioned 
facts, to elect, under Section 51, Finance Act, I91l>, to substitute accounting periods 
ending on 31st July in lieu of accounting periods on 31st August and to have the 
pre-war standard and subsequent computations amended accordingly. 

The Revenue contended that the company could not so elect and that the 
12 months to 31st August 1914, was the first accounting period prescribed by the 
Act. The Commissioner, having taken tune to consider the matter, came to the 
conclusion that Section 51 did not give any rigid of election to the tax-payor or the 
Revenue, but enacte d that if the books had been made up so as to come within its 
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operation, the period lor which they had been so made up shall be taken as an acco- 
unting period. In the case in hand, the Commissioner observed, as whatever was 
done was repeated monthly, it would follow that each year there would have to be 
12 assessments for one year. The wordings of Section, though not quite clear, yet, 
loft no doubt that this could not be the intention of the legislature. 

The Commissioners were, therefore, of opinion that the book* of the assessee 
company wore not actually made? up within tho meaning of Section 51, Finance 
Act, 1916, to any date other than ‘list August for or during the year commencing 
1st September 1913 and ending .‘list August, 11114 or any part thereof. They, there- 
fore, confirmed the assessment Tin* finding was upheld by the King’s Bench 
Division also. 

An appeal having been given notice of, to the Court of Appeal, the appeal was 
not- pursued later by the assessee company. 

John Marxian Ltd , v The Commissioner Inland Revenue. 

12 T. C. 106 (110,112) 

S. 20 (2), (English Finance Act, 19137) and Ss. 13 (4), 14 (1) and 22 (4) (Engl- 
ish Finance Act, 1939)— Accounting period selected 1935 year —Accounts prepared 
every half yearly and presented for 12 months ending 30th June before the annual 
meeting Accounts for 12 months ending 30th June, 1936 taken as standard period* 
Two half yearly accounts made forl935 be taken as standard period. 

It may be in various business conerus that alternatively, ponodioal accounts 
(say, six monthly or three monthly accounts) may be compiled for the benefit of the 
directors in addition to the twelve monthly accounts which are presented to the 
shareholders, in such cases the question requiring attention is: which are the 
‘accounts’ for the purpose of standard period for computing standard profits. 

The facts of this case are. The appellant company had made up for each half 
yearly ended the 30th June and 3lst December a trading and profits and loss acco- 
unt and balance sheet and the accounts included the figures o£ stock at tho end of 
each half year. Those half yearly accounts wore audited and were regularly placed 
before the directors and wore approved by thorn. Tho annual general meeting of 
the company were held on some date in October, or November and at each of these 
meetings tho directors presented to tho shareholders accounts for the twelve months 
ending on the previous 30th June. Tho special Commissioners held that the 
‘accounts to be considered in arriving at tho standard profits of the appellant’s 
company’s trade or business for the period in question are the accounts ended 30th 
June, and so for the year 1935 accounts ending 30th June, 1936 as presented to the 
shareholders in tho general meeting. On appeal before the King's Bench Division, 
the upholding of the Special Commissioners was reversed and it was held that to 
determine what periods should be taken for tho purpose of ascertaining the standard 
profits of the appellant in the year 1935, the only periods to be selected can be peri- 
ods of six months, since the accounts of the appellants were always made for such 
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periods and half years of 1935 must be selected (i.e. two half yearly accounts ending 
30th June, 1935 and 30th Deoember, 1935 both by aggregation) and not annual 
aocount ending 30th June, 1936 os presented before the goneral meeting of the com- 
pany because a period falling wholly outsides standard year can not bo selected. 

Jenkins Production Ltd. v. C. I. R. 

(1944) 4 I.T.G. 98, 1944 A.T.C. 329, 1944 All E.R. (Vol. 1) 610. 

ADDITIONAL ASSESSMENTS 

Finance Act, 1915, R. 5. Part IV, Schedule IV— Excercise of discretion by Comm* 
ssioner Inland Revenue under— Commission dependent on profits payable to 
directorsHShown— for one year income-tax return— Not referred to for Excess 
Profits Duty purposes -Additional assessment to Excess Profits Duty in subse* 
quent year valid. 

Assessee company carried on the business of Oil, colour, paint and varnish 
manufacturers etc., at Glasgow and elsewhere. By an agreement, two of the 
company’s directors were to receive, in addition to salary, a further remuneration by 
way of commission at 10% on the balance of company’s profits after deducting 
depreciation etc., and at 10% dividend payable to shareholders. 

In the accounting period ending 31st Decembor 1916, the two directors each 
received commission amounting to £4,570-3-5 and, m the accounting period ending 
31st December, 1917 a commission amounting to £4992-16-6 in addition to their 
salaries under the agreement. The company was duly assessed to income-tax on the 
statement of account submitted by its Secretary to the Surveyor of Taxes, in resp- 
ect of the year 1916. 

The items, under heads ‘salaries’ and ‘commission* in the said acoount of 1916 
included the amount under these two heads paid to the two directors but they wore 
not detailed separately; nor were they so detailed in the account and return supplied 
to the Surveyor on 28th June, 1917. 

In the return, however, made on 3rd May, 1917, by the secretary of assessee 
company, under Section 21, Finance Act 1907, to the Assessor of Income-tax, 
showing the persons employed and payments made to them, the commission paid 
to these to directors was specifically set out. In May, 1918, when copies of accounts 
for the period ending 31st December, 1917, were furnished by the assessee company 
to the Surveyor of Taxes, the latter learnt of the commission paid to the two Mana- 
ging Directors in the accounting period ending 31st December, 1916. 

Thereupon, an additional assessment of Excess Profits Duty was made in 
respect of the amount of the above commission which was formally, at the time of 
assessment to Excess Profits Duty for 1916, was allowed as a deduction, unwillingly. 

Thereupon, the assessee contended that the torm “remuneration” in Para. 
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6, Part 1, Schedule IV, 1915 Act, included both salary and commission and that in 
making the original assessment in 1916, the Commissioner of Inland Revenue may 
be taken to have exorcised the discretion conferred upon them by Para. 5, Part 1, 
Schedule IV and that, therefore, there was no power left m them to make ail additi- 
onal assessment in respect of payments allowed already as deduction in the original 
assessment. The spocial Commissioner, on appeal, disallowed the above contention, 
upholding the Crown s contention that the additional assessment was valid and that 
no discretion such as vested m the Inland Commsssioners was exercised by them in 
making the original assessment. 

On a case being stated, the Court of Sessions also upheld tlio special Commissi- 
oner s decision that the additional assessment was valid. 

TVios. Hinshelwood & Co. Ltd. v. The Commissioner Inland Revenue . 


12 T. C. 417, (423, 426). 

AGENT— LIABILITY TO E. P. Ds~ 

Section 31, Finance Act, 1915 Agent, chargeability of to Excess Profits Duty - 
Scope of Section 31 (6) 

Section 31, Finance Act, 1915, provides that in the case of factor, agent, rece- 
iver or manager, he should be chargeable, although lie may not have been in receipt 
of profits or gains of the non-resident 

Section 31 (6), however, places a limitation upon the provision of Section 31, 
by providing that an agent is to be charged for profits or gains on transactions 
carried out through him and only il he is an authorized person carrying oil a non- 
resident’s regular agency. 

Where the business of steamship line was carried on, a line of steamers coming 
in, for cargo or passengers, and the steamship line was a big one and the assessees 
were the only people that the steamship line (non-resident) had in the United King- 
dom, they were supposed to carry regular agenc y and to be “authorized person” 
within the meaning of Section 31 (6), Finance Act 2 of 1915. They were held to 
have been rightly assessed in respect of the cargo put on board through thorn, whe- 
ther they roeei\ ed the freight or not. 

Jt was also held, in this case, that where the persons charged as agents, 
described themselves as agents on their letter paper, where they carried out the 
shipping of goods, the unshipping theieof, the turning round ot the steamer on which 
the foreign company was performing services for which the freight was receivable 
and they collected all outward freights, such persons were “authorized person”, 
within Section 31 (per Rmitfon L. «/.)) “It is odd language, of course how you can 
carry on agency if you are not authorized, 1 do not quite understand, and what 
was the object of putting in the word “authorised 1 ’ I do not follow. The emphasis 
I lay on the term “regular”. 
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Nielsen, Anderson & Co. v. CoUins and (2) Tarn v. Scanlan. 

13 T. C. 91 (110 122, 125)=42 T. L. R. 420=135 L. T. 744=42 T. L. R. 704= 
97 L. J. K. B. 267=138 L. T. 241=44 T. L. R. 53=1928 A C. 34. 

AGENT— ASSESMENT, PRINCIPLE GUIDING OF:— 

Section 31 (31) Finance Act 2 of 1915— Place of cont/act— conclusive— existence of 
trade being carried on— Principle guiding assesment of agent. 

The foot that a contract is made in England is almost conclusive that a trade ts 
carried on here, but if neither party is resident of United Kingdom assessment can 
only be made in the name of the agent who received in England the profits of the 
transaction. In particular, a contract for carriage mado abroad between non- 
residents of which a substantial part is to be performed in United Kingdom, including 
receipt of freight by an English agent does not seem to get any protection from 
section 31 (7). A contract for shipment made in United Kingdom the only parties to 
which are non-resident, and the freight on which is payable abroad, is not protected. 
It is otherwise, however, if any party to such a contract, is a resident, in that case 
it is immaterial when? freight is payable. In cases which are otherwise protected 
by sub-section (7) the English agent must receive the prohits oi the transaction to 
render. His foreign principal is liable to assessment in the agent’s name. These 
principles and the consideration of the completed documents should enable a just 
•on elusion as to the amount in which the agent is assessable to be arrived at. 

W. H. MuUer { London ) v. Lethem. 

138 L. J. 241 =(1927) 1 K. B. 780=90 L. J. K. B. 4=136 L. T. 107. 

13 T. C. 126 (151,152). = 44 T. L. R. 53=1928 A. C. 34=97 L. J. K. B. 267= 

APPEAL-ENHANCEMENT OF, ASSESSMENT ON:- 

Section's 40,44 & 45— Schedule IV, Part 4, R. 5 Remuneration paid to sons of the 
proprietor of business— Deductibility from profits - Extent— Special Commissi** 
oner’s power to enhance assessments in appeal. 

Assesses carried on the business of waterproofing materials. For the last thirty 
years ho had been the sole proprietor of it. Later, he employed throe of his sons 
with him in different capacities, Upto 1910, they were paid solely by salaries upto 
about £150 per annum each In 1910, by an agreement, iwoof them wore to be 
remunerated out of profits, a sum equal to 25° 0 of the not profits being paid to them. 
The agreement was for three years hut was acted upon thcreaftei also, though not 
formally renewed, in the course of 1912, a third son, who was so far taking a salary 
of £3 \n.r week, was by verba! arrangement, to take 25% of the net annual profits 
Thus the three sons took 75% and the assessee himself 25% out of the profits. 

Aesessee managed the entire business himself. The sons were not consulted in 
matters of policy and had no hands in the management of the business. 
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Additional assessment was made on the as.*c ’.see by rovi sing the dcduotion on 
account of sons’ remuneration to which the asscssee objected. 

One of the sons was permanently invalid but he admittedly received his full 
remuneration, even for the large period he was abroad. Assessment to income-tax 
under Schedule I) was made in the original assessment to Excess Profits Duty, the 
assessing Commissioner followed the income-tax basis and regarded the full 
remuneration of the sons as an admissible deducl ion. 

It was contended that the Commissioner could not raise the additional 
assessment in appeal by revising the deductions allowed in the first assessment. 
The special Commissioner disallowed the assessors’ objection as to additional 
assessment. 

For the assessor it was contended that the arrangement under which the sons 
were getting the remuneration was not “artificial”, nor has it reduced the profits 
certificially within Section 44 (3), the same being inapplicable. 

The special Commissioner held that the assessce was the sole proprietor of the 
business, that the sums paid as remuneration to the sons was not wholly and 
exclusively laid out for the purposes of business, that a sum of £750 per annum 
constituted the remuneration of the three sons which was deductible. The 
special Commissioner accordingly increased the additional assessment. On appeal, 
held (per Rowlett J )bv Ibe King’s Bench Division, the above finding was upheld. 

Johnson Brother & Co . v. The Commissioner Inland Revenue. 

12 T. 0. 147 (159, 160, 101, I6G)=(1919) 2 K B 717 = 121 L. T. 648 = 82 
L- T. K. B. 94. 

APPEAL— JURISDICTION : — 

Sections 45 (5) and 40 (2)— Standard to be adopted— Appeal lies to Special 
Commissioner. 

In the above ca,so,the assessees, the Port of London Authority, applied to the 
Inland Commissioner for assessment to Excess Profits Duty being made on percent- 
age standard, as provided for in certain cases by Section 40 (2), Act 1915. This was 
not acceded to by the Inland Commissioner, as ^t was said by the latter that it was 
not proved to their satisfaction that the amount, of profits arising from the trade or 
business carried on by the assessees on a profit standard less than the percentage 
standard. 

On appeal, the assessees urged that they wore entitled to assessment on 
percentage basis. The special Commissioner however, declined jurisdiction with 
regard to this point, as no appeal, they thought, lay to them on that point. Their 
decision on the point was upheld by the High Court, i.e., the King’s Bench Division 
(per Rowlett J.) 
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On appeal the Court of Appeal held that an appeal lay on the point. A* a 
reason for this, they observed : — (per Lord Sterndale M. B.) 

“I think it should be open to review, first on this ground. An appeal is given 
against the amount of the assessment-. On very important element m such an 
assessment is the basis on which it is made and if the basis be wrong, it is difficult 
to sec* how the amount of the assessment can be right. There are too possible basis 
for the assessment of post-war profiits minus pre-war profits standard and post-war 
profits minus pre-war percentage standard; and the first- element the assessing 
authority has to determine is which is the basis to be adopted. When that is 
determined the amount of the pre-war and post-war profits have to be ascertained 

the one deducted from the other and the assessment, completed ..1 do not agree 

in considering this decision of the Commissioner a matter collateral to the assessment, 

1 consider it the determining of a necessary element of the assessment, and 

as this is a taxing Act it should be determined so as not to deprive the subject of a 
right which in any opinion on principle he ought to have (per Warrington L. J.) 
“The true view is, in my opinion, that the expression ‘to the satisfaction of the 
Commissioners Tn section 40, proviso, finance Aei, 1915) means to the satisfaction 
of the tribunal entrusted with the duty of making the assessment’. If this view of 
the construction of the Act is correct, then 1 think the decision on the matter in 
question is as much open to review as any other decision of the Commissioners”. 

(Per Scruttan L. J.) “which standard should be applied is a matter to 

be decided by the Inland Revenue Commissioners, the assessing authority, without 
appeal If they are not satified, no appeal lies, however wrong they may be, in 

their calculations the contention involves the result that a Government 

department, as an assessing authority, can fix the amount of tax to bo recovered 
from a tax-payer without any appeal as to a vital part of the assessment. This is in 
my experience quite uovel as a taxing principle and contrary to the language of 
the sub-section (5) of Section 45” 

In the result, the case was remitted to the special Oommissoners, on this point, 
to hear the appeal and decided what was the proper basis of assessment and whe- 
ther tho percentage standard, properly calculated, w.is really not greater than the 
profiit standard. 

The Port of London Authority v. The Commissioner Inland Revenue . 

(1918) 1 K. B. 143 and (1918) 2 K. B. 720 Disting. 

12 T. C. 122 (131, 132 136,139,143 144, 145)^(1919) 2 K. B. 608=(1920) 

2 K. B. 612=89 L. J. K. B. 547^123 L. T. 318=36 L. T. R. 460 



Digest or E. P. D. Cases 


9 


APPLICABILITY OF ACT:— 

Section 31 (7) Finance Act 2 of 1915— Applicability. 

Sub-section (7) of Section 31, Finance Act 2 of 1915, reproduced in Rule 11 of 
the General Rules applicable to all Schedules of the Income Tax Act 1918, also 
protects a non-resident trading in England from being assessed, so far as that trade 
consists of contracts between two non-residents, in the name of his agent hero, unless 
that agent is in receipt of the profits of such transactions. But this Section does 
not apply if one party to the contracts constituting the trade is a resident, and 
where the ship-owner’s resident agent is himself liable on the contract, or where the 
resident shipper though making the contract on behalf of a non-resident consignee 
is himself liable on the contract, the sub-section docs not seem to give any protection. 

W. H. Muller <k Go. (London) Ltd. v. Lethem. 

13 T. C. 126 (151)=44 T. L. R. 53=138 L. T. 241=97 L. J. K. B. 267=(1927) 
1 K. B. 780=96 L. J. K. B. 4=136 L. T. 107. 

CAPITAL EMPLOYED IN BUSINESS 

Section 41 (2) and (3) and Schedule IV Part III, Rules 1 (b) & 2— Advance by a 
coal company to colliery— Made without security and carried no interest*«*Exclu« 
sion of advances from capital for purposes of computation of Excess Profits 
Duty~~Advances treated as capital laid out in business. 

Assesses, a limited coal company practically controlled a colliery company, 
owning £6,236 out of £1,000 of Ihr company’s capital, besides holding certain of the 
company’s debentures. They had the sole disposal of the whole of the coal comp- 
any’s output, for which sale they got a fixed rate of 3d. per ton commission on 
the sale of the company, s coal. The coal was not purchased by the company but 
was merely sold by them in their own name to their customers. Assessees took the 
risk of bad debts a. id monthly accounts were rendered between them and the coal 
company of the sale and the commission. 

As the coal company had been doing badly for some years, the assessee comp- 
any made advances to it to provide it with sufficient resources to raise the coal. 
The payments were largely in excess of the sums due for coal received. Advance 
amounts, being £11,174 on 31st May, 1915 and £18,388 on 31st May, 1916 were 
without security and bore no interest; nor were they covered by any document. 
The said sums were equal in value to about three months supply of coal. 

Assessee company contended that the advances made, being against future 
delivery of coal, were book debts or balance on open account, that they were tempo- 
rary items in the running agency account and were not of the nature of permanent 
investment of capital, that they were in accordance with the practice of coal trade, 
that in veiw of R. 1(b) Part 111, Schedule IV, Finanoe Act, 1915, they were debts 
due to trade and must be treated as capital employed in business in the accounting 
period and alternatively, it was contended that as Excess Profits Duty was already 
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paid on the 3d. per ton profit, and that if the advances were to be treated as inves- 
tments, they brought in no profits and that by the method of computing Excess 
Profits Duty adopted by the Surveyor of Taxes it became a ease of double taxation. 

The Crown contended that the assessee company’s business was that of coal 
merchants (/.e. of selling coal) and not of producing coal, for which the monies were 
advanced, that the sums in question, having been advanced with a view to assist 
ooal producing, through periods of stress, must be regarded as an investment and bo 
excluded from the capital for computing Excess Profits Duty. As to the alternative 
plea of the assessees it was contended Jiat the profit from the advances accrued to 
the coal company and not to the assessees. 

The Commissioners upheld the above contentions of the Crown and according 
to their view, the money so advanced was not required for the assessees, proper 
business. On appeal: held in a commercial sense, the sums in question were emplo- 
yed in the assessees’ business, for if they had not made the advances and had no 
other business they would have had no profits as agents and there would be nothing 
to assess and that, therefore, the Commissioners’ decision was wrong. 

3 T. C. 279 (285) Disting. 

James Waldie and Sons Ltd . v. The Commissioner Inland Revenue. 

12 T. C. 113 (116, 117, 119, 120, 122)=(1919) See case 697. 

CAPITAL EMPLOYED IN BUSINESS- 
COMPUTATION OF 

Finance Act, 1915,Section 41, Schedule IV, Part 1, R. 8 & Part 111, R. 2 — Compu- 
tation of capital employed in the business— Holdings of War Loan, whether such 
capital. 

Assossoes carried on in partnership a business as drapers, which had been built 
up with their resources. They never borrowed. Tlieii transactions were large and 
the capital employed during the pre-war trade years, by reference to which the 
profits standard was arrived at was £2,43,103. Tn December, 1914, £9,442-19-3 was 
spent on the purchase of war loan and the total cost of war loan held was, increased 
to £59,784/- in the course of the year ending February, 1916. Tn the year ending 
February 1917, the cost of holding the war loan was incrcasedto £ 134,721. 
In the accounting period of twelve months ending February 1918, further purchases 
of war loan amounting to £ 45,000 were made. No Part of the war *oan was realized 
during the accounting period; nor was the war loan actually used as security 
for a loan or otherwise in connection witli the business. 

Assessees, trade commitments also increased as they had to deal directly with 
manufacturers and to enter into forward contracts with them for supply of goods. 
For this they were required to take and pay for within a few months. 
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Then, in April 1916 and March,1917, they entered into a contract, to pull 
down and rebuild thei r premises. Contracts relating thereto had to be postponed 
till after the war, due to restrictions imposed on account of war. 

There was evidence given that in view of their liabilities under the rebuilding 
contract and trade commitments, the assessees could not goon with their trade 
without holding liquid assets which included war loan (as shown in their balance 
sheet). This evidence was accepted by the Commissioners. 

In computing the capital of the assessee employed by them in their business 
the Commissioner Inland Revenue had excluded from their profits for the accounting 
period ending 16th February, 1918, the value of the war loan holdings from the assets, 
for the purposes of Section 41, Finance Act, 1915. Assessees contended that their 
war loan holdings were not investments and ought to be treated as capital employed 
in their trade or business for the purpose of Excess Profits Duty. The Crown cont- 
ended inter alia , that these were investments and not capital employed. 

The Commissioners held that the said war loan holdings, though intended to 
be realized when occasion should arise with the object of employing the proceeds of 
sale in the trade or business, were investments and had been rightly deducted in 
computing the amount of capital employed in their trade or business. 

The finding was upheld by the King’s Bench Division on appeal, finding being 
one of fact and of evidence. 

3 T. C. 279 and 6 T. C. 399 (423, not appl.) 

Bourne and Hollingsworth v. The Commissioner Inland Revenue . 

12 T. C. 483. (486, 492, 493). 

Finance Act, 1915, Section 41 & Schedule IVJ’art 1, R. 8 and Part 111, R. 2 -Com- 
putation of capital employed in the business - War Loans and Treasury Bill invest- 
ment, whether such capital— Question one of fact. 

Assessees company’ s business consisted of financing the purchases of wagons 
by traders desiring to use them. For the above purpose the company had to purchase 
wagons itself under “hire Purchase” agreement. Under this agreement, the company 
remained in law the owner of wagons and let thorn out to traders on hire. The trader 
was entitled to use the wagons on payment of a fixed yearly rental for a definite 
term and on completion of such payments could, for a sum of one shilling, become 
the owner of the wagons. Before the war, the company made its computations of the 
hire instalments or deferred payments on a 6|% basis. It was itself able to borrow 
at a lesser rate. 

During the war, the business done by the company in financing wagons decre- 
ased in volume. The capital moneys of hire, having been accumulated in tho hands 
of the company, were placed and invested by it in treasury bills and and war loans, 
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issued by the Government and their equivalents wore included in “Stock*, There 
was evidence, which was accepted by the Commissioners that usually one half of the 
business of the company was in contracts for new wagons, the other half of the 
business was in second hand wagons oi extensions of existing contracts; the company 
sold wagons outright very occasionally, the company, repaired wagons at its own 
works; it sometimes let out wagons on simple hire agreements, the company placed 
the capital moneys accumulated in its hands during the war, in war loan intending 
to draw it out again for use in its ordinary business as soon as circumstances pemri- 
tted. It was contended on company’s behalf that the company was one whose prin- 
cipal business consisted in the making of investments and alternatively that the sura 
placed by the company in war loans were not investments but must be regarded as 
employed in the company’s business. The Commissioner held that the treasury bills 
and war loans were investments, that the principal business of the 
company did not consist of the making of investments and that the paid bills 
and loans had been rightly excluded in arriving at the company’s capital and that the 
money represented by these has not been employed in fact in the company’s business. 
On a case being stated the King’s Bench Division (per Sankey J.) upheld the above 
finding , with the discretion that the question whether the company was an' invest- 
ment company was one of fact and guidance and that there was evidence before the 
Commissioners on which they oould and did find that the company was not an 
investment company. 

12 T. C. 483 ref* 

The Lincoln Wagon and Engine Company Ltd. v. The Commissioner Inland 
Revenue . 

12 T. C. 494 (501, 502, 503) 

Finance Act, 1915, Sections 40 & 41, Schedule IV, Part 1, R. 8, Part 111 R. 2— 
Computation of capital for Excess Profits Duty purposes — Shares and debenture 
held in Companies deductible in computing capital. 

Assessee company carried on the business of refining and distribution of p&tro- 
leumspirit and other patroleum products. 

The company held 170 shares of ano her company, the Belgian Benzine Com- 
pany, being one third of the capital of the company. In respect of these, the 
company paid, under the Belgian law a total amount of £ 1,3441 in cash (10% nomi- 
nal value of shares on formation and 10% on prolongation). The said shares were 
transferable only by a Board of Directors and by a unanimous resolution. Under 
two other agreements entered into between the assessee company and the Beciu 
(Roumania) Oil Fields Ltd., and the Stavroposteo Moreni, (Rou mania) Oil Properties 
Ltd. , respeetively, the company *ook up in 1913, 25,000 ordinary shares in the Beciu 
company, paying in oash for such shares s. 7-6 d per shares. In the same year, the 
company also took up in 1913, £18,825 ordinary shares in the Stavroposteo oompany, 
paying; therefore, the sum of £ 1 per share in cash and further reduced a sum of 
£2,000 to this latter company on the security of debentures issued by the company. 
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There was evidence to the effect that the assessee company would have been 
unable to obtain from the Roumanian Companies above mentioned the supplies of 
oil required for company's trade or business unless they had agreed to assist them 
financially as above stated. 

On a computation of the assessoe company’s capital employed in business.t he 
company contended that the capital employed to acquire their holdings in the 
Belgian Benzine Company and the two Roumanian Oil Companies was capital emp- 
loyed in the trade as business of the company and should be included in computing 
the capital of the company employed in business. It was contended, on the other 
hand, by the Commissioner Inland Revenue that it was not the principal business of 
the company to make .investment and that the shares and debentures held by the 
assessee company were an investment within tho meaning of Finance Act, 1915, 
Schedule IV, Part 1, % R. S. and that under the said Rule the income from such inves- 
tment fell to be excluded in estimating profits for Excess Profits Duty purposes. 

The Commissioner held that the money invested as above by the company was 
money employed in the business of the company as capital and not as an invest- 
ment. The above finding was upheld by the King’s Bench Division. 

On appeal, however, the Court of Appeal reversed the finding of King’s Bench 
Division, holding that tho contention of the Crown as above stated was correct. 
The House of Lords upheld the decision of the Court of Appeal. 

5 T. C. 358 ref. 

The Commisrioner Inland Revenue v. The Gas Lighting Improvement Co . Ltd. 

12 T. C. 503 (511,521,526,537,544)= (1922) 2 K. B. 381 = (1923) A. C. 723 
= 91 L. J. K B 694 = 127 L. T. 732 = 38 T. L. R. 613. 

Finance Act, Section 41 and Schedule IV Part I, R. 8 and Part III, R. 2— Computa- 
tion of capital employed in business — Exclusion of investment in British Govern- 
ment Securities. 

Assessee company carried on the business of manufacturers of and dealers in 
artistic fabrics and wares. 

In order to extend their business, the company wanted to rebuild their 
premises in Regent Street, London, where they carried on their business with this 
object, the company accumulated their profits in a Reserve Fund which, by 31st 
January, 19*4, amounted in round figures to £ 1,52,000. 

In connection with the work of rebuilding their premises the company entered 
into agreements, with contractor and as the work involved demolition it was 
commenced before the war but the contractor defaulted the company. 


Between 1916 and 1320, put to resorvo further position of fcheir profits, which 
was applied in the aoquistion of 5% war loan, National War Boards, Victory Loan 
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and Finding Loan. In September, 1920 the assessees deposited a part of their 
holdings in British Government Securities with their bankers as security for an 
overdraft which was paid off in March, 1921. In thus applying th*ur surplus funds 
the assessees were informed by certain circulars issued by the Commissioner Inland 
Revenue on 12th March, 1917 and 1st July 1919. 

The pre-war standard of profits of the assessees was a profit standard and in 
making the assessments in question of Commissioneis Inland Revenue* excluded from 
the profits of then trade or business, for the accounting periods to 31st January, 1920 
and 31st January, 1921 respectively the income of the assessees from the holding of 
the British Government Securities above mentioned. Under Section 41, the Inland 
Commissioner also excluded the said value of the holdings from the assets of the 
company for the* purposes of computation of their capital employed in trade or 
business, for the above said accounting period. 

The assessees contended that the entire sum of the above holdings, together 
with the sum of £ 25,003, deposited by them under the agreement of September, 1913 
with the Commissioner of Woods and Forest*, in connection witli the contract for 
the rebuilding of their premises, was e ipital employed, in their trade or business 
that their holding of British Government Securities were not investment and the pri- 
ce of acquiring the same should be included in the computation of capital employed 
by them in their business. The Commissioner held that the British Government Secu- 
rities held by the assessees including the war loan inscribed in tho joint name of the 
assessees and the Commissioner of Woods and Forests were investments, to be excl- 
uded in the computation of their capital employed in trade or business. The Com- 
missioner relied on the cases reported as 12 T. C. 483 and 12 T. C. 593 and another 
unreported case from Inland Revenue (Boland Ltd. v. The Commissioner Inland 
Revenue decided oil 13th June-, 1918). The above finding was upheld both by the 
Kings’s Bench Division and the Court of Appeal. 

12 T. C. 503 ref. 

Liberty and Co. Ltd. v. The Commissioner Inland Revenue. 

12 T. C. 630 (634, 635, 639, 643, 645). 

COMMENCEMENT OF BUSINESSS 

Sections 38 & 40, Sch. IV Part, 11, R. 4 —Computation of pre-war standard for 
purposes of Excess Profits Duty assessment -Date of commencement of business. 

Asse^ser company was incorporated on 20th June, 1913. It carried on the 
trade or business of usage skin etc., manufactured in Birmingham. In the month 
of June and July 1913, and on subsequent occasions, prior to 6th October, 1913, 
the director^ of the company were, according .o the evidence submitted, engaged in 
various transactions, prior to starting business, e. g ., viewing other places of business 
of a similar character in various parts of the (' ~>untry entering into a contract for the 
erection of works purchase of machinery and plants etc. In October, 1913, direc- 
tors began to take, the raw materials and turn out their product, 
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On assessment to Excess Profits Duty, for the accounting period from 9th 
October, 1913 to 5th October 1914 and from 6th October 1914 to 31st December 
1914 respectively company contended that their business commenced on the date of 
incorporation, viz. 20th June, 1913 or altcrna lively that the company had had firm to 
3rd August 1914, a pre-wer trade year and that under 4th Schedule, Part II, No. 4 
Finanec Act, 1915, the profits shown for the period 24th June, 1913 to 30th June, 
1914, or alternatively that the profits during such a per'od as was a pre-war trado 
year should be the basis for the pre-war standard in computing the liability to 
Excess Profits Duty. 

The Commissioners were of opinion that the assessee company commenced 
carrying on their trado or business on 6th October 1913 and that there was not a 
pre-war trade year and that the assessments were rightly -based on a statutory 
percentage on the capital employed in the business. 

The above finding of the Commissioners was upheld by the Kings Bench Divi- 
sion in appeal. 

The Birmingham and District Cattle Bye-Products Company Ltd . v. The Com - 
missioner Inland Revenue. 

12 T. C. 92 (96,98). 

COMPUTATION OF PROFIT. 

Finance Act (1915) Sections 38 & 40, Sch. IV. Pt. 11— R 4 —Coal Mining Company- 
Computation of profits for excess profits duty purposes at pre-war standard on 
profits of two out of three pre-war trade years— 'Carrying on of business for 
more than three pre-war years justified on evidence-^Computation and assess* 
ment correct. 

Assessee company, registered under the companies Act, on 28th June, 1906, 
carried, on the business of colliery and mine owners, for which purposes it purcha- 
sed, took over on lease or otherwise acquired the hereditaments and sale of coal known 
as the Prince Albert and Union Cannop Engine in the Forest of Dean and County 
of Gloucester, together with the mines and minerals therein, and thereunder. The 
company acquired the lands in the Forest of Dean and commenced sinking 
pits in 1900. It expected the pits to produce 1,000 tons of coal per diem, in the 
course of two or three years, but owing to various unforseen causes, their expecta- 
tions were not fulfilled and the pit-sinking could not be completed till late in 1911. 
The company's original capital proved to be inadequate and it had to borrow on the 
security of mortgage debentures, from the Crown and to overdraw from their Bankers. 

In 1908, the company made a drift, 01 a sloping shaft, in the hill side, whioh # it 
was stated by the company’s Chairman, was done in order to obtain the coal needed 
for working the pit-sinking machinery. The drift, however, in fact yielded far more 
ooal than had been anticipated and was required for the above purpose. Consequ- 
ently, the oompany was, from the year 1909, able to sell, and did sell, at a profit, 
the bulk of the coal thuB obtained by the drift. According to the report of the 
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company’s directors, the dirft was placed upon a working basis from 1st April, 1909. 
The figures of tons of coal raised from the drift for the two years ending 31st Dece- 
mber, 1910 and 3lst December, 1911 showed high figures. The pit shafts, on the 
other hand, were completed late in 1911 and the pits started working on revenue 
basis from 1st April, 1912, whereafter the drift and the pits worked together. On 
the 26ih February, 1910; the drift ceased to be worked. 

The Director’s Report showed that the profits arising to the assessees comp- 
any from the sale of coal obtained from the drift in the two years ending 31st 
December, 1910 and 19 11, amounting; after me e ting all expenses, and the full two 
years interest on loans, to 8 per cent and 11 per cent of the company’s paid up 
capital. 

The company’s income-tax returns and assessments to income-tax made on 
the company for 1912-13 and subsequent years did not proceed on the assumption 
that trade or business of the company was a new one as from any date in June, 1912, 
but have been based on the average of the preceding years since the year when the 
drift yielded profit. For income-tax purposes, the company was taxed every year 
from and since 1909. 

On being assessed to Excess Profits Duty and on computation of its profits on 
the basis of three pre-war trade years, the company contended that there had not 
been three pre-war trade years of the company within the meaning of Part II (4) of 
the 4th Sohedule to Finance Act (1915) and that the trade or business of the comp- 
any did not commence till 1st luly 1912 or, in any case till 1st April, 1912, and that 
the company was entitled to exercise the option of taking as the pre-war standard 
the profits of the one year ended 30th June, 1914. 

In support of the above contention it was stated that the company was 
formed to obtain coal Ly pits and not by a drift and that it was not until 1912 (1st 
July or 1st April ) that it was not possible to obtain coal by pits. The Crown 
contended that the company’s object was to obtain coal and to carry on the trade or 
business of mining and selling coal (irrespective of the means, be it by pits or by 
drift) and that this business had, in fact, been carried on for more than three pre-war 
trade years and that hence the pre-war standard adopted was correct. 

The Commissioners having considered the entire facts were of opinion that the 
company had been carrying on trade or business for three pre-war trade years and 
that the computation of their profits for Excess Profits Duty purposes was correct. 
On appeal the above finding was upheld by the King’s Bench Division (per Sanhey J.) 
as, the assessec company, was on facts proved, able to raise and sell coal from 1909. 
Though obtained by drift, which yielded more coal than the company required and 
which they actually sold and raised profits from and that, as such, the company 
had, in faei } been carrying on colliery business both before and after the war. 

The Cannop Coal Company Ltd . v. The Commissioner Inland Revenue, 

12 T.C. 31 (36,40,41). 



17 


Digest op F. P. D. Cases. 


CONSTRUCTION OF ACT— CHARGING SECTION. 

Finance Act, 2 of 1915— Section 22 (c)— 1 "Purchase annuity”, Meaning of— Effect 
of the Section. 

In this case, the lands in respect of which the assesment was made under sch- 
edule, on annual value, were purchased in 1875, under the provisions of the Landloid 
and Tenant (Ireland) Act, 1870. One third of the purchase money was provided 
by the purchaser, the other two thirds being advancod by the commissioner of Public 
Works, Dublin or the Board of Works, under Sections 44, and 45 of the said Act. 

In consideration of the advance made by the Board of Works, the lands were 
charged with an annuity of £41-2 in favour of the Board, payable for 35 years, The 
annuity was subsequently reduced to £ 32-17-8 and the time extended under Section 
24 of the Land Law (Ireland) Act, 1887. A further reduction of the annuity has since 
been made by virtue of the provision of Section 25 of the Land Law (Ireland) Act, 
1896. The annuity stood at£17-19-8 in 1918, the Poor Law Valuation of the land being 
£39-5 The assosment was leased on the Poor Law Valuation, which was less than 
the original annuity The assessee contended that the annuity of £ 17-49-8 was the 
purchase annuity and that the assesment should be based on that amount and not 
on Poor Law Valuation. The assessee relied on Section 22 (c) Finance Act 1915. 
The Commissioner held that the amount payable by the Board of Works constituted 
a “purchase annuity” under lands Purchase Act. In this case, as the annuity 
represented 2/3 only of value of lands it was held by the Commissioners to be some- 
what doubtful whether it fell within Section 22 (2) of the Finance Act, 1915. On a 
case being stated, the Court held, that the construction put on the term “purchase 
annuity” by the commissioners was correct that the words • annuity and originally 
fixed” could not be substituted for annuity payable, as the annuity originally fixed” 
was not payable, and then the amount of annuity may have been estimated year ago 
and there might have been change of title since then-^It was further, observed. 
“The purchase annuity, originally, fixed if the whole purchase money had been adva- 
nced by the State might have been taken as a basis of taxation, and the sub-section 
was evidently framed on the assumption that this was so, and that the purohase 
annuity remained unaltered since the date of the purchase.” 

The letter of the Act was not to be departed from it was observed, in 
construing Section 32 (c) and its effect. 

Corceran v. Judge. 

7 T. C. 119 (120, 123, 129), (1919) 12 K. B. (1R) 60 

CONTROLLING INTEREST 

S. 13 (2), (3), (9), folding of shares as trustees with contingent beneficial interest* 
Such shares be included in ascertaining controlling interest in company 

In order to ascertain whether directors have controlling interest in a company, 
they are entitled to include as shares held by them as trustees of settlement and in 
which they have benefioial interest. 
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The facts of this case are: The holdings of the directors of the company, eight in 
number, were as follows. Between them they held in their own right 209332 out of 
the issued ordinary share capital of £ 500,000 in shares of £ 1 each. Three of them 
were the registered joint holders of a further 57,500 ordinary shares which they held 
as trustess of their sister’s marriage settlement undor this settlement subject to 
the interests of the sister, her children and issue they have beneficial interests in the 
entire eapital'of the settled funds contingently on their surviving their sister. The 
ordinary shares are the on’y shares in the issued capital of the company which carry 
voting rights. The 57, 500 ordinary shares held by the three directors who are 
trustees of the marriage settlement right to be taken into account asertaining whether 
the eight directors between them have a ‘Controlling Interest” in the company. 

J. Bibby and Sons v. C.I.R. 1944 All E. R. 549 (Vol 1) 

DEDUCTIONS 

Schedule VI 1, Part 11, r 2, E- Payment of a sum in settlement of underpaid excess 
profits duty - S um not qualified * Neither fraud nor wilful default admitted or 
proved- Sum not a debt 

A sum of 10,000 £ being paid in settlement of an amount of £ 14,449 under paid 
excess profits duty as a result of investigations made in 1932 to 1935 without pro- 
ving any fraud or wilful default on the part of the assessee docs not amount to a debt 
payable in 1937 and is therefore not deductible in computation of capital for the stan- 
derd period 1937 year as wilful default or fraud was never proved or admitted, nor 
was there an ascertained sum. 

The facts of this case are. The respondent company was incorporated as a 
private company limited by shares under the companies Act, 1862, so long as the year 
1887. It sellected the years 1935 and 1937 as its standard period for the purposes of 
excess profits duty. As a result of investigations by the Inland Revenue Authorites 
in the years 1932-35 it transpired that the respondent had under-paid a net sum of 
£ 14,449,119. No claim for this unpaid sum could due sustained unless it could be 
established that there had been fraud or wilful default on the part of the- respondent 
on April 1937 a sum of £ 10,000 was offered by the respondent to the Board of 
Inland Revenue and was accepted in settlement of the liablity. Jn computing the 
capital of the respondent company, the special Commissioners took this sum of 
10,000 £ as a debt due to the Revenue and allowed it as deduction saying that the 
unquantitified of this sum is immaterial and that when the matter was taken up by 
the revenue authorities it became clear, and it was admitted both sides, that something 
had escaped assessment. Now on appeal before King’s Bench Division it was held 
by Macnagten , J. that the sum of £ 10,000 debt doe not mount to as there had been 
no evidence on which it could be found that there had been any admission of liability 
on. or before 1st January, 1935, nor was there any fraud or wilful default proved 
or admitted. The sum was also not quantitified. 
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C. L R. v. Bagnal Ltd. 1944 All E. R . 204 ( Vol 1) 

DEDUCTION FROM PROFITS. 

Excess Profits Duty, assessibility to— Loss deductible— Cost of Conversion— Loss 
of Capital not an allowable deduction. 

The assesses company occupied work in Eding burgh for the manufacture of 
T. N. T. under contract with the Minister of Munitions. Tho situation of the works 
being dangerous for manufacture, the production was discounted in June 1917. 
Thereafter, the company carried out experiments in the manufacture of Calcium 
Nitrate and these experiments proving satisfactory, an arrangement was entered into 
with the Minister of Munitions in October 1917 for the conversion of company's 
plants and works with the object of rendering them suitable for the manufacture 
of Calcium Nitrate. The arrangement was ultimately entered in an agreement date 
22nd April 1918, by which the company was to be recouped by the Ministry of 
Munitions for the whole cost of conversion up to a maximum of £ 15,000 which was 
the company’s estimte of the probable cost of conversion, in the conditions then 
prevailing. In consideration, the works on conversion, were to be the property of 
the Ministry and the company was given the option to purchase the same within 
three months at the expiration or sooner on determination of the agreement at a 
valuation, else the Minister was to have tho option within 12 months to remove all 
plants, machinery and buildings or to purchase for the company its interest in 
tho land or any part of the buddings. Conversion commenced in November, 1917 
and was carried out by autumn of 1918. The contract was determined, following 
upon the Armistice, towards the end of the year 1918, after only one week’s output 
had been manufactured. Duo largely to the increase in the prices of materials the 
actual cost of work of conversion exceeded £ 15,000 by a sum of £ 4174 agreed to 
be taken at £41.044 which was written off by the company as bad debt in its accounts 
for half year ending March, 1921 

In October, 1924, the company raised an action against the Lord Advocate for 
recovery of the above loss of £ 4,174. The action was settled in February by paym- 
ent to the company of £ 2087, of which 208 was absorbed by legal expenses so that 
the net sum received by the company was £ 1,879. 

The company claimed to deduct tho loss of £ 2,165 being the difference below 
£ 1879 and £ 4044 being the agreed excess cost of conversion, on the allegation that 
the net loss of the above sum was a trading loss as bad debt. 

The Commissioners held that the loss was a oapital loss and as such not deduct- 
ible. On a case being stated the Lords of the Sessions Court confirmed the above 
finding of the Commissioners held that the loss was a capital and not deductible. 

The Lohion Chemical Co. f Ltd. v The Commissioner Inland Revenue . 

11 T. C. 508 (512, 522, 524). 


Finance Act (2 of 25) Schedule IV, Part. 1, R. 8 and Part 111 R, 2— Insurance 
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company inevsting reserve funds— Not an investment company — Depreciation on 
securities made good out of profits — Not allowable as deductfon — Not covered by 
exception to R, 8, Part 1. 

Assepsce company carried on Fire Insurance and Employer’s Liability Insurance 
business. For the latter business which it started on the passing of the Employer's 
Liability Insurance Companies Act 1907, the company had, under the provisions of 
the said Act, to deposit and invest a sum of £ 20,000 in approved securities, which it 
did. It carried on the latter business from 1st July 1908. Profits and loss arising 
from the company’s two businesses were shown separately in the company’s accounts, 
but the two funds were dealt with as one for assessment purposes’ 

Prior to 1908 and subsequent thereto, the company had a reserve fund, tho 
accumulation and additions to which upto the year 1915 amounted to £ 25,968-16-11. 

Under the requirements of Section 4, Assurance Companies Act 1909, the com- 
pany was required to make such provisions in its balance sheet for any reduction in 
value below the purchase price of any investment of which it is tho owner as will 
enable the person signing the balance sheet to certify the assets set forth in the bala- 
nce sheet to be in the aggregate fully of the value therein stated less any investment 
reserve fund taken into account. The company had complied with the said provision 
of the law and the amount of £25,968-16-11 above mentioned included the amount 
required as above. 

All sums received by the company, except those required for immediate expe- 
nses were invested by it as soon as possible. The company had no agents and carried 
on the entire business by correspondence or through its Dublin Office. The risks 
insured by the company exceeded £12,000,000. Tho company was assessed to Exc- 
ess Profits Duty, under Finance Act (2 of 1915) Part III, for the accounting periods 
of one year each ending 31st December 1914 and 1915 respectively by reference to 
the profits of the company as shown in its published accounts, excluding altogether 
from the computation both all the income received by the company on its investme- 
nts and all the capital and accumulated profits represented by such investments; this 
was under Rule 8, Part I and Rule 2, Part III, Schedule IV of the said Act. 

The company contended: 

(1) that it should be treated as a company having its principal business, th* 
business of investment, within Schedule IV, Part 1, Rule 8. 

(2) that the accumulated profits of it should be treated as capital employed 
and jeopardized in the business; and 

(3) that the sum set apart from time to time for making good the depreciation 
in the value of securities, as required by the Assurance Companies Act, 
1909, should be allowed as deduction and that in view of the fact that all 
the capital and accumnlated profits of tho company were invested, the com- 
pany was not liable to Excess Profits Duty. 
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The commissioners negatived the company’s contention as above stated and 
confirmed the assessment. 

On a case being stated, as desired by the company, the King’s Bench decided 
unanimously in favour of the Crown upholding the Commissioners’ finding as not 
being erroneous in law and on facts justified by the evidence before them. 

On appeal, the Court of Appeal also upheld the finding. (1901) A. C. 477 appl. 

Irish Catholic <& Church Property Insurance Co., Ltd ., v The Commissioner 
Inland Revenue . 

12 T. C. 13 (18,20,21)=(1918) 2 In. R. 510 

Section 4o & Schedule IV Part 1, R. 2 & 5 -Bonus paid to directors— not a 
trading expense deductible— Lump sum paid to a retiring director in addition 
to remuneration— Not an allowable deduction. 

Assess©©, a registered company, carried on business at Derby, its accounts 
being made up annually upto 31st May. 

By two resolutions dated 25-6-12 and 3-7-12 the company decided to pay 
surplus profits, after paying 7J% dividend and transfering £500 to reserve fund, as 
bonus to directors. At this time the company had three directors, each of whom 
was its manager also, entitled to a salary and a commission upon the net profits of 
the company, after payment of 10% dividend . Then, in November, 1912, one of 
the directors gave up his employment as manager upon the terms stated in an agree- 
ment entered into between himself and the company according to which he received 
immediate payment of a sum of £550, being the salary which he would have been 
entitled as a manager under the previously subsisting agreement had he continued 
in the employment of the company, until the expiration of the agreement, i.e . 26th 
August, 1915. In addition to the amounts paid to the directors by the company in 
the years ending 31st May, 1915 and 1916, the company resolved to pay the Directors 
a bonus or commission of £ 300 which in 1915, was charged in the company’s accou- 
nts as an appropriation of the profits of the year and in 1916 was charged in the com- 
pany’s trading account as an additional working expense. In ascertaining the profits 
of the company for the purposes of income-tax, a sum of £ 350 appropriated to the 
Directors out of the profits for the year ending 31st May, 1912 was not claimed to 
be or treated as a deduction, and the tax in respect thereof thus fell to be borne by 
the company and was not charged upon the Directors personally. 

For the purpose of arriving at the pre-war standard of profits of the company 
under Section 40, Finance Act, 1915, the Commissioners deducted the said sum of 
£ 350 as being a working expense of the company properly allowable in arriving at 
the profits of the year ended 31st May, 1912. 

As regards the lump sum of £ 550 paid to the retiring director, the Revenue 
agreed to the method of accounting adopted as to this sum in charging it to their 
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accounts not to .he year ending 31st Mav, 1914 and 1915. In respect of the incre- 
ased remuneration, however, paid to the manager, the Revenue refused to regard as 
a deduction for Excess Profits Duty, any sum paid in an accounting period in 
excess of the salary to which they were entitled under the agreement. 

In tho exercise of the discretion vested thereunder in R. 5, Part 1, Schedule 
IV, Finance Act, 1915, the Commissioner Inland Revenue, direoted the allowance 
for suoh remuneration for the year ending 31st May, 1915, to be fixed at £850 but 
gave no direction in respect of the year ended 31st May, 1916. 

Thus the questions arising in the case were:— 

(1) Whether the sum of £ 350/- is deductible in arriving at tho profits lor tho 
year ending 31st May, 1912; 

(2) the amount deductible for the salary and remuneration of Directors and 
Managers in the year ending 31st May, 1916. 

The assessee company contended. 

(1) That the computation made for income-tax purposes should be followed for 
Excess Profits Duty purposes also, as to the manner of treating the £ 350 

(2) that the said sum was a voluntary payment out of profits and not necessary 
expenses of the company in earning profits, and 

(3) that the sum to be allowed for remuneration of Directors and Managers for 
the accounting period ending 31 at May, 1916 should not be less than the sum 
allowed for that item in the last pre.-war trade year. 

The Commissioners decided that the sum of £ 350 must bo deducted in arriving 
at the profits of the company for the purposes of pre -war profits standard. 

They allowed no deduction on account of remuneration of Managers and Direc 
tors for the accunting period ending 31 st May, 1916. They amended the assessment 
accordingly. On appeal, the King’s Bench allowed the appeal as to the first point of 
dealing with £ 350 but disallowed the appeal on tho second point. 

2 T.C, 100 ref. 

Pegg and Ellam Jones Ltd. v The Commissioner Inland Revenue. 

12 T,C. 82 (88,90,92.) 

Excess Profits Duty Advances made (o secure raw material— Not a deductible 
allowance f/om Profits* 

Assessee company carried on the business of paper making at Sheffield, the chief 
raw material used being wood pulp. Prior to the war, raw mateial for paper manufact- 
uring was got from Scandinavia but after the war, hostilities between Britain and 
Sweden led to the former getting her supply of wood pulp from Canada 
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Pursuant to this, the assessee company entered into a contract with a Canadian 
company (called ‘Ha*) for the supply of 30,000 tons of sulphate pulp to be 
delivered at 3,000 tons per .innum from 1917 to 1927. 

In accordance with the terms of the above contract, the company made an im- 
mediate advance of a sum of £30,000 to *Ha’ against future deliveries to enable ‘Ha* 
to develop its business, the company undertaking to pay net cash less £1 per ton in 
repayment of the afore-mentioned advance on delivery of the goods. Interest to the 
ompany was pay-able by ‘Ha’ at 6% per annum on the said advance. 

The company had to mako further advances to ‘Ha* in the sum of £15.000 for 
which the company received preference shares in ‘Ha : — 

In the spring of 1910, the British Government placed restrictions on many 
imported goods, including wood pulp, with the result that ‘Ha* was unable to ship or 
deliver any pulp whatever in 1917 or even later. 

‘Ha’ did not pay the company any interest and disclaimed any liability in the 
circumstances with respect to the sum advanced by the company. 

On assessment to Excess Profits Duty, the company claimed to deduct the sum 
of £30,000 advanced to ‘Ha’ as part of its annual expenditure incurred in the carryi- 
ng on of company’s assessment to Excess profits Duty. 

The Commissioners disallowed i lie company’s contention and confirmed the 
assessment. The above finding was upheld by the King’s Bench Division also 
(per Rowlett J.) and it was ob served that the company ventured the sum in the 
nature of capital expound. ure and not as a trade expenditure of the year at all. 

5 T. C, 529 Disting. 

5 T. C. 327 foil. 

Charles Marsden dc Sons Ltd. v. The Commissioner Inland Revenue . 

12 T. C. 217 (220,225 220). 

Excess profits Duty — Loss incurred by company in Paying penlty under Customs 
Act and legal expenses— Nota deductible amount from profits. 

A<sses*ee company earriml on the business of oil merchants at Hall and 
elsewhere. 

They were sued for a penalty on an information exhibited by the Attorney- 
General under the provision of the Customs ( Consolidation) Act, 1870, Section 139, 
as extended by the Customs (War Powers) Act. 1915, Section 5 (1) fot an offence 
alleged against them in breach of certain orders and proclamations relating to the 
requirements of the Board of Customs and Excise with respect to a eonsigment of oil 
shipped by them to Norway. 
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The action was settled in Court by consent, the assessees agreeing to pay a 
mitigated penalty of £ 2,000, such sum to cover the costs of the Crown. All imputa- 
tions as to the assesseo’s moral capability were to be withdrawn and it was to be 
made clear to the public that there was no intention from the beginning to the 
end of the transaction that the assessees had, by connivance or consent, been taking 
part in trading with the enemy but had only been capable of carelessness. The 
penalty of £2,000 was duly paid and the assessees incurred legal costs amounting 
to £ 560-18-10. 

The above sflm of £2,000 plue £560 and odd was not deducted form assesses 
company’s profits in computing profits for Excess Profits Duty purposes. The eora- 
pany claimed to deduct this sum as an expense deductible from profits. 

Tho Commissioners allowed the deduction claimtned. On appeal, the King’s 
Bench Division reversed the Commissioner’s finding and disallowed deduction 
claimed. 

5. T. C. 215 (220) foil. 

The Commissioner Inland Revenue, v. E. C. W aimer A Co. 

12 T. C. 227 (230, 231, 232.) 

Excess Profits Duty— Customs (War Howers) Act, 1915— Penalty under and costs 
of Proceeding —Not deductible allowance* 

Assessees were general produce merchants, carrying on business in the city 
of London. Their business was an old and established one, founded in or about 1885, 
by a Sussian subject, who became naturalized British subject. A largo part of the 
company’s trade consisted of the export of goods no Kussra and Scandinavia. After 
the passing of the Customs (War Powers) Act, 1915, the company adopted several 
precautions to avoid the infringement of the provisions of the Act. In spite of 
this, in 1916, informations were brougnt againts ho company for penalties under 
the said Act, by in Attorney -General in respect of the infringement of the said Act 
in respect of their trade and upon proceepings in the High Court of Justice comming 
on for hearing before the Low chief J ustice, the company paid a sum of £3,000 

without costs on the condition that the record was withdrawn. The company also 
incurred legal costs in the proceeding to the extent of £ 1,074-12-7. The company, 
on assessment to Excess Porfits Duty, contended that the said sum of £ 3,000 and* 
£ l,0£4-12-7 were proper deductions in arriving at profits for purposes of Excess 
Profits Duty. The commissioners held th.it the deductions aro admissible. The 
above finding was reversed by the King’s Bench Division (Per Rowlett J.) and this 
binding of the King’s Bench Division was also upheld by the Court of Appeal. 

12 T. C. 227 foil. 

m 5 T. C. 215 ref. 215 ref. (220) 

The Commissioner Inland Revenue v. Alexander Von Green Co ., Ltd. 

12 T. C. 232 (233, 234, 238, 244j)=(1920) K. B. 553=89 L. J. K. B. 590=123 
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L. T. 338=30 T. L. R. 463. 

Finance Act 1915 9 Section 40 (1) and (2), Schdule IV, Part 1, R, 1, 3 and 5— part m, 
R. 1 (a) -Deductions from profits of trade -Compensation paid for unexpired con 
tract— -Manager’s remuneration — Not allowable deductions— -Change of ownership 
does not affect. 

The business under the name and style of John Smith & Son had been carried 
on for many years. John Smith, the sole partner, died on 7th March, 1915 By a 
trust disposition and settlement, date 17th October, 1908 and contract dated 7-1-1909, 
the said John Smith left tne business after his death to his son, for a valuation to be 
ascertained from balance sheet at the time of his death, nothing being charged for 
goodwill. 

A profit and loss account was prepared from 7th March 1915 to 31st December 
1915, from which was deducted a sum of £ 30,000 as “sum paid to the trustees of the 
late John Smith, being agreed on value of current contract taken over by the new 
The said coal contracts were entered into, by the late John Smith and several 
colliery owners and by the contract the latter agreed to deliver to the former certain 
quantities of coal at fiixed priccB. The said contracts had various terms of duration 
none extending beyond 31st December 1915. Assessees contended that they were 
entitled to deduct £ 3,000 iif arriving at their profits and also claimed a deduction o 
£ 20,615-17-9 paid to the Manager of the business. 

The Commissioners held that the sum of £ 30,000 was not deductible from the 
profits of the period from 7th March 1915 to 31st December, 1915 and that the 
questions as to the Manager's remuneration was not within the cognizance of the 
General Commissioners in Glasgow but was one entirely for the determination of the 
Commissioner Inland Revenue (London.) 

The funding was upheld by the Court of Sessions and the House of Lords* 
( Viscount Finlay dissentind) as to the question of unexecuted coal contract compen- 
sation amount of £ 30,000. On the point of the remuneration of the manager, the 
Court of Sessions upheld the Commissioner’s finding, observing that .this part of 
the appoal depended on the construction of Rule 5, Part 1, Schedue IV, and that 
the said rule entirely supported the Commissioners’ view, 

(1918) 1 K. B. 143, (1918) 2 K. B. 720 & (1919) 2 I. R. 06 ref. 

Lord Salveson dissenting and referring to 5 T. C. 693 (705) held that the 
assessees were entitled to a deduction of £ 30,000. On the other point, he agreed with 
the Commissioners’ finding.) 

John Smith dt Son v. Moore 

12 T. C. 266 (272, 277, 278, 280, 283, 292, 297)=(1921) 2 A. C. 13=58 So. L.R. 
313=60 L.J.P.C. 149=125 L. T. 491=37 T.L. R. 613. 



26 


Digest of E. P. D. Cases 


Finance Act, 1915, S. 44 & Schedule, IV, Part 1, R. 2— Deduction from profits 
of trade— Payment of fixed annual sum towards loan taking for business— Not 
interest on money borrowed. 

Assessee firm borrowed £ 4,000 /-agreeing in consideration thereof, to pay to 
the lenders a sum of £ 200 yearly, plus 3/20th profits, excess of £1000 but not excee- 
ding £ 3,000. 

In the accounts of the business of the assessees for the years ending 30th Septem 
ber, 1916 of tho £ 500 a sum of £ 200 was included in an intorost and bank Commi- 
ssion account, the debit balance of which was carried to tho profit and loss account. 
The balance of tho £ 500 «. e. £ 300 was entered as a separate item as a payment to 
Mrs. Walkers in such profit and loss account. The assossecs claimed to deduct the 
entire sum of £ 500 as a trade expense, necessarily incurred by the firm in order to 
earn profits, that the annual consideration payable to the loaders was “interest on 
money borrowed”, and not a ‘dirtribution of profits’. Tho Commissioner Inland 
Revenue contended that only £ 200 out of £ 500 should be deducted. The Commis- 
sioners, accepting tho Commissioners’ contention, allowed a deduction of £ 200 fixed 
interest, disallowing ns interest the share of profits. 

The finding was upheld on appeal by tne King’s Bench Division (per Rowlett J.) 

A . D. Walker da Co. v. The Commissioner Inland Revenue. 

f 

12 T. C. 297 ( 300, 301, 302 ) = (1920) 3KB 648=90 L. J. K. B. 287. 

Finance Act, 1915, S* 40 (1) and Schedule FV Part 1— Deductions from profits of 
trade— Legal expenses incurred in the transfer of bonds on business Premises— 
Capital expenditure, not deductible. 

Assessee was the sole proprietor of the outfitter’s business carried oil at 106, 
Princess Street, Endinburgh, and was also the owner of the said premises, 

Prior to tho beginning of the accounting period 1916-17 the said premises 
were to the extent of £ 23,300 under five separate bonds. In 1915, one of the bond- 
holders died, whereupon his executors called up the money due under a bond to the 
sum - of £ 9,300. Thereafter, one of the beneficiaries of the deceased bond-holders 
agreed to take over the said bond, the amount thereof at this time being £8,500 after 
two payments of £ 300 and 500 each. The assignment in favour of the beneficiary 
aforesaid was duly made and the legal expenses ineurred *n connection therewith 
amounting to £ 832-19-0. Assessee, on being assessed to Excess Profits Duty, 
claimed deduction of the said amount of legal expenses as being expenditure inci- 
dental to maintaining borrowed capital 

The Commissioner held that the amount was not an admissible trading 
expense. 

On a case being stated the Second Division of the Court of Sessions held that 
the expenditure in question was of the nature of capital expenditure. 
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5 T. C. 529, 5 T C. 215,6 T. C. 671 (675), 6 T. C. 562, 7 T. C. 258 (371), 3 T. C. 
149 (153) & 5T C. 168 (171) ref. 

Small v. Easson 

12 T. C. 351 (354, 355, 356, 358)=57 So. L. R. 636=1920 Sees Cas 758. 

Finance Act, 1915, Sections 38 and 40, Schedule IV, Part 1-deductions from profits 
of trade— Loss on ship partly insured — Not an allowable deduction for Excess 
Profits Duty purposes. 

During the year 1916, 1917 and 1918, assossee company carried on the business 
of coal importers and ship-owners. The company owned three steamers and their 
practice since the beginning of war was only to insure these socamors to the extent of 
half their value with marine insurance companies and only in respect of marine risks. 
As regards war risks, as also as to any value exceeding one half, the ship were 
unconvered. They, however, had an Insurance Fund account and they set out a 
part of their profits to the credit of this fund, and invested the money of this fund 
in war loans in their own name, receiving themselves the dividends on this investment 
They olaimed that this was equal to an Insurance Polioy and that they were entitled 
to retain their Excess Profits to the credit of the said fund and to apply the same 
in renewing and restoring any ships that might be lost. In 1918, one of the com- 
pany’s steamers met with a collision and became a total wreck. It was insured for 
£ 8,000 as against its value of £ 15,000. The Insurance Company disputed the claim 
to £ 8,000 also, and the sum was retained by the company, pending decision of 
appeal in the case. 

The company thus olaimed to deduct £ 7,000 excess profits in order to recoup 
them for the loss of the steamer. The Recorder of Belfast held that the company 
was not entitled to the deduction claimed, the loss being the loss of capital, as it was 
held, it was not a case of insurance but only a reservation out of profits of business 
to provide for future losses. 

The finding was upheld by the King’s Bench Division also. 

44 8. L. R. 715 foil. 

CM. Legg db Son., Ltd. v. The Commissioner Inland Revenue. 

12 T. C. 391 (394, 398, 399). 

Finance Act, 1915, Section 40 (1) & Schedule IV, Part 1 and S. 45 (7) Deduction 
from profits of trade for Excess Profits Duty purposes— Money paid to Mutual 
Insurance Association— Onus of proof. 

Assessees, a steamship company, were members of the North of England Pro- 
tecting and Indemnity Association, being a mutual insurance association, which in 
turn was the member of the Shipping Federation, Ltd. 

The association, in accordance with the provision in one of its Articles and the 
relative rules, made certain calls on the assessee company. In each case the call was 
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consequent on a call for a like amount having been made upon the Association by 
the Federation in accordance with a resolution of its Executive Council. Assessee 
company duly paid the amount of these calls. Tlie amounts of those calls were debited 
in the aBsessee’s accounts from year to year. 

It was contended on behalf of the assessee that payments of such calls were 
payments expended for purpose of earning profits, being simply premiums of insur- 
ance payable to the Association, that it was necessary for them to pay these in order 
to have their vessels insured by the Association, default ending in having the steam- 
ers insurance ^st and that the payments were made for the purposes of the assessee’s 
trade and that it was not necessary to prove how the call money was spent. 

The Commissioners called upon the assessee to produce the Memorandum and 
Articles of Association of the shipping Federation Ltd., the Kules and Regulations, 
the accounts for 1911 to 1918 and a statement showing how each call was applied. 

To this the reply was that the precept to produce the above was ultra vires of 
the Commissioners, that the documents and accounts called for were not in assessees’ 
possession and power, nor under their control and that at any event the information 
called for was irrelevant. The Commissioner, accordingly found that, in default of 
full information showing how the calls wore spent, they were not in a position to deter- 
mine whether the amount of the calls, was deductible in arriving at the asses8ees , lia- 
bility to Excess Profits Duty. They accordingly confirmed the assessment. 

On a case being stated and on the assessee company requesting the Court of 
Sessions to remit the case to the Commissioners to enable the company to produce 
information as to how the calls were expended the Court accordingly recalled the con- 
firmation of assessment made by the Commissioners and as the case appeared to be a 
test case, the assossees were, by a remit given a renewed opportunity of producing 
the information first sought of them. 

The Adam Steamship Co ., Ltd., v Matheson ( Surveyor ) of Taxes. 

12 T.C. 399 (410,415 416, 417). =58 Sc. L. R. 168=1921 Sess. Cas 141. 

Finance Act, 1915, Section 40, Schedule IV, Part I, R. 3— Finance Act, 1916, Section 
47— Deduction from Profits of trade— Costs of repairs of ship. 

In December, 1919 the assessee company bought a ship built in 1906 for £ 97,000 
which at the time of purchase, was ready to sail with freight booked. The periodical 
survey of the ship was then considerably overdue, indeed, for the purposes of the 
voyage about to commence exemption from survey had had to be obtained. On ret- 
urn from voyage, the ship underwent survey and the purchaper had to spend £ 51,558 
on repairs in addition to a further expenditure of an admittedly capital nature. 

The pre-war profits were calculated with reference to the profits ^arising from 
the use of the ship by the purchasers’ predecessors during the pre-war trede years. 
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Absesece company olaimed a deduction of £51,558. The CommissionerB on the 
evidenoe before them allowed a deduction £ 12,000, and amended the assessment 
accordingly. On a oase being stated, the Court of Sessions upheld the above finding. 

2. T. C. 435 appl. 

The Law Shipping Go Ltd., v. The Commissioner Inland Revenue. 

12 T.C. 621 (624,627,629). =1924 Sess. oas 74. 

Finance Act, 1915, Section 40 & Schedule IV, Part 1, R.l — Deductions from Profits 
— Loss on forward contract not deductible. 

Assessee company was a paper manufacturing company. It entered into three 
contracts (A.B.C.) for the purchase of raw materials (esparto grass, bleaching sulphite 
pulp and “Siwan” brand of bleaching sulphite pulp). The contracts were negotiated 
and made through the company’s agents, Mosers. Andrews & Co., Ltd., London. 

The accounting period of four months ending 30th April, 1921, was the last 
accounting period of the company, to which the asse 8 sment to Excess Profits Duty 
in question in this case related. 

Before and in the course of the accounting period it became clear to the comp* 
any that owing to the great depression in trade and fall in prices it had contracted 
for above the supplies of the esparto grass and sulphite at prices far in excess of the 
prices ruling or likely to rule during the periods fixed for delivery and in excess of 
its requirements owing to the said depression in trade. 

In case A (esparto grass) the company did not arrange to take; nor did actually 
take any delivery of the grass during the accounting period. On about the 21 st, April, 
1921, the company received upon its own request a pro forma Invoice for the whole 
of the grass at full coniraot price. The document, issued by the agents, stated, 
that “this gratis is being held in stock for your account”, In oase of contract B, 300 
tons of sulphite had actually been delivered before the end of the accounting period, 
650 tons remaining undelivered. In case C, no goods were to be delivered or contra- 
cted to be delivered before the end of the accounting period. 

In both the cases* ‘pro forma invoices” were received at company’s request, dated 
30th April, 1921, and marked and proforma. 

In both oases, a cetificate was produced to the effeot that the goods contracted 
for had been set aside in warehouses, prior to 1st April, 1921. 

Or assessment to Excess Profits Duty, the company contended that the 2000 
tons of esparto grass and 1150 of sulphite must be treated as stock of goods belonging 
to the company on the 30th April, 1921 and that, alternatively, the oompany was 
entitled to charge a loss the estimated loss on contracts. 

The Revenue, while admitting that in commercial practioe it was right for the 



30 


Digest or E. P. D. Cases 


company to mako a reserve against contingent loss on the contracts, claimed that no 
allowance, therefore, could be made in calculating the profits of the accounting perind 

The Commissioner held that: 

(1) that the assessees were not entitled to treat any part of undelivered goods 
under the three contracts as stock in hand at the end of the final accounting 
period; and 

(2) the loss could not in terms of the Act, bo treated as a loss which has already 
been incurred when, in fact, it is still to come. 

The assessment to Excess Profits Duty was, therefore, confirmed. On a case 
being stated, the Court of Session ,as a Court of Exchequer n Scotland upheld the 
Commissioners' finding, 

6 T. C, 59 Expl, 

Edward Collins <Ss Sons Ltd. v. The Commissioners Inland Revenve. 

12 T.C. 773 (774, 783, 784)= 1925 Sess Cas Sc 151 = 125 S. L, T. 5. 

Finance Act,1915, Section 40 (1) -Deduction from profits of trade for Excess Pro- 
fits Duty purposes- Pensions and compensations for loss of office paid to emplo- 
yees, not admissible deductions. 

Assessee company carried on general business of brewers. In October, 1920, the 
Directors of the company decided to close down its business. The company decided 
to grant various sums to the staff and workmen as compensation for loss of office and 
the instance of some employees of long service pensions were granted. 

The company ceased trading on 30th June, 1921 and by a special resolution 
passed on 17tli February 1922 and confirmed on 10th March, 1922, it was resolved 
that the company bo wound up voluntarily and a liquidator was appointed on 10th 
March, 1922. 

The amount of compensation proposed to be awarded to the employees came to 
£ 14,041 and that of pensions to £4,288. This sum was dedited m the profit and loss 
account of the company for the year ending 31st March, 1921, though not paid 
within that year. The company claimed to deduct the said sum from their profits 
for Exoess Profits Duty purposes. The Commissioners held that the amount was 
deductible from assessable profits of the company, as money exoulsively laid out 
for purposes of trade. Held , on appeal by the King's Bench (per Rowlett J.) that 
the deductions could not be allowed, as the sum paid were not money expended 
for the benefit of trade or business but were ex gratia payments, as the result of the 
company dealing generally with their employees and not as a result of any contract 
with them. 

The Commissioner Inland Revenue, v. The Anglo Brewery Co Ltd . 

12 T. C. 803, (812,813) 
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Finance Act, 1915, Section 40 (1) and Schedule IV, Part 1, Rule II— Deduct* 
ons, from profits of trade — Anticipated loss on ship~hiring not deductible. 

Assessees carried on, in Glasgow, the business of ship owners and ship mana- 
gers. It was part of their business to hire ships on time charter. In such a business, 
profits are made if the freights received exceed the amount of hire of the vessel 
chartered and the expenses of running her and losses if reverse is the case. 

Assessees balanced their account books on 31st December, each year. During 
the earlier part of 1920, shipping business was good but in the latter part of the 
year, it experienced a severe depression which extended over 1921. On 31st Decem- 
ber, 1920, when .the appellants had a number of vessels on time charter, the 
assessees were practically certain that in 1921, rates of hire for vessels on time charter 
the quantity of cargo and the freights for carriage of goods by sea would fall very 
seriously. In framing their balance on 31st Decomber, 1920, therefore, they esti- 
mated the loss that they had to face in the . circumstances above stated by 
debiting the whole of the hire of the vessels chartered by them to become payable 
by them after the 31st December 1920 and per contra arrived at the freight they 
would receive by taking the hires current for vessels on time charter on 31st 
December, 1920. 

By the above process, the assessee company arrived at a loss greater by £6,063 
than the amount allowed by the Inland Revenue Commissioner as the deficiency to 
be taken into account 1920, in fixing their liability to Excess Profits Duty. 

On the balance sheet account prepared, according to which the above fiigure 
was shown, the Company’s senior partner retired from 31st December, 1920 and was 
settled with his partners and paid out his interest m the fiirm, with reference to 
the said balance sheet. 

The comi tny contended that, the method of calculating the anticipated loss, as 
adopted by them, was right and proper in the circumstances stated above. 

The Commissioners, however, did not allow their contention. 

On a case being state the Court of Sessions unanimously upheld the Commi- 
ssioners finding, observing that, as the company sought to exclude future, anticipated 
losses from the account of their profits of trade for the accounting period, their 
contention could not bo allowed. 

12 T C. 773, ref. 

Whimster <b Co, v. The Commiasioner Inland Revenue, 

12 T. C. 813 (819,824,828,326, 827).=(1926) Sess Cas 30=(1925) Sc. L. T. 623. 

Finance Act, 1915, Section 40 (1) and Schedule IV, Part 1, R. 1 and 5, deduction 
from profits of trade or business— Anticipated losses on forward contracts not 
deductible. 

Assessee company carried on partnership business as muslin manufacturers. 
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On various dates between December 1919 and April, 1920, assessees entered into 
forward contracts for the supply of yarn. Deliveries under these contracts were to 
be made, “as required.” In the usual oourse of the particular trade deliveries undo* 
contracts of this kind began to be made one month after the date of the contract 
and the completion was effected annually within six months, though extended at 
times to beyond one year. In March, 1921, when the deliveries undor the abov# 
contracts were not complete, assessees anticipated, owing to a depression in trad« 
and fall in prices they were under a liability, by reason of the contracts to pay a 
sum of £ 6000 for the undelivered yarn in excess of the prices at which yarn was 
available then. 

Assessees accordingly, entered into negotiation with the contracts not to 
obtain any reduction in prices but to settle a lump sum as the difference between 
the market prices on 10 th March 1931 and the contract prices and to treat this as a 
debt due by the assessee company. This was agreed to and the .amount fixed at 
£6,287 and an invoice passed for the amount. 

The senior member of assessees’ firm died in October 1920 and in a settlement 
of account between his representatives and the surviving partners, the above sum of 
£0,287 and odd was treated as a loss. 

The assessee company claimed to deduct the above sum from their profits for 
Excess Profits Duty assessment purposes, as being an ascertained liability of theirs. 

The Reveneue contended that the sum was not deductible, not being trading 
expenses, of the assessees, for the accounting period in question. 

The Commissioners disallowed the deduction, holding that th© sum of £ 6,287 
and odd was a reserve in their accounts to meet contingencies which had not in fact 
arisen during the accounting period to 25th March, 1921. 

12 T. C. 382 foil. 

On a case being stated, the Court of Sessions upheld the above finding of the 
Commissioners. 

*7. H. Young Co . v. The Commissioners Inland Revenue. 

12 T. C. 827 (834, 839, 840)=(1925) Sc. L. T. 628=*(1926) Sosa. Case 30 

Finance Act, 1915, Section 40 (1) Schedule IV, Part I, R, I, &, 3— Deductions from 
profits of trade— Demurrage subsequently abandoned not an allowable deduction. 

Assessee company carried on the business of grain merchants. During tha 
period from 1st Ootober, 1919 to 3rd September, 1920, being the accounting period 
in question, the oompany bought grain in Argentine and sold it to the Royal 
Commission upon Wheat Supplies. The terms of agreement between thh Commi* 
ssion and sellers were embodied in an agreement technically known as “Centrooon 
Charter 9 ’. A clause in the said agreement related to the payment of demurrage by 
the sellers. 
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The grain to be sold to the Commissioners by the assessees was purchased by 
the latter in all parts of Argentine. In February, 1920 there was a stevedore strike 
at Rosario and elsewhere in Argentine, and it lasted till April, 1920. As a result, 
transit facilities having been disturbed, contracts for dolivery of wheat could not be 
carried out, whereupon the wheat Commissioners claimed demurrage, which in the 
case of assesces, involving 11 ships, totalled £ 33, 847, Assessees protested the claim 
immediately after it was made that no time admitted it. 

The Commissoners demanded immediate payment and in June, 1920, they 
began to deduct the amount of the claim from the various invoices presented to 
them by the assessees for grain loaded. 

In view of the difioulties due to strike and the uncertainties of the position 
generally, the Commissioners were persuaded to discontinue the praotice and to leave 
all claims to be dealt with when the relevant facts could be fully ascertained. A 
deduction which had been made in the case of one steamship was refunded to the 
sellers by the Commissioner. 

The amount of £ 33,847 was however, put in by the assessee company in their 
balance sheet as their ascertained liability on 30th September, 1920, being treated 
as an expenses in the trading account for that year. 

Following the stevedore Strike, above-mentioned, the shipowners claimed 
demurrage from the Commissioner, which, in order to resist the claims, negotiated 
with the suppliers (assessees included) to procure and give exact evidence as to the 
supplies of wheat being available for shipment at the time of the above strike. In 
consideration of this, the claim against the suppliers by the Commissioner for 
demurrage was abandoned and in consequence, the assessee company did not have 
to pay £ 33,847 above-mentioned or any sum as demurrage to the Commissioner. 
The assessee company, however, on assessment to Excess Profits Duty olaimed to 
deduct this sum from their profits as they contended* that their to pay demurrage 
remained, which they discharged by rendering services to the Commissioners in the 
shape of evidence. 

The Commissioners disallowed the claim to deduction, as the company never 
admitted the Commissioners’ claim to demurrage and that what the Commissioner 
give up for services rendered was indeed not the above sum lent on an ascertained 
future liablity for further claim and that the liability was mere contingent. 

The finding was upheld by the King’s Bench Division (per Rowlett J .) 

12 T. C. 768 & 12 T. C. 927 ref. 

H. Ford do Go ., Ltd. ▼. The Commissioner Inland Revenue . 

12 T. C. 997 (1001, 1002, 1000) 

Finance Act, 1915, S. 40 (1)— Schedule IV, Part 1, Excess profits Duty. — Deducts 
ons from— ‘Damage to coal mines — Cost of repairing— Repair after dose of 
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accounting period — Not a deduction allowable in respect of accounting period. 

Assessed companies carried on business as colliery proprietors. 

From April, 1921 to July 1921, there was what was known as the “National 
Stoppage in the Coal Mining Industry” and consequently there was a complete 
stoppage of work in companies coal mines, as also in e»rery other ooal mine in Great 
Britain. 

As a dircet result of the said stoppage of work, the companies coal mines 
suffered serious damage and a large amount of repairing work had to be undertaken 
to recondition the said mines. This work, started immediately at the end of the 
national stoppage on 2nd July 1921* was fully completed within about six weeks. 

The total cost of the said work, in the case of one company was £ 38,930 and 
that in the case of the other £ 33,072. 

In both cases, the companies claimed to deduct tho sum of £37,808 and 
33,072 as a deduction properly and reasonably attributable to the accounting period 
ending 30th June 1921 within reference to Section 40 (1) Finance Act, 1915 as 
amended by the First Part to Schedule IV of the Act. 

The Commissioners found that tho sums were not deductible as claimed. 

The finding was upheld by the Ring’s Bench Division (Rowlett J.) observing 
that it was not an expense of the accounting period but of running the mine after 
the accounting period, although it was duo to an accident that happened during 
the accounting period. 

The Court of Appeal and the House of Lords also upheld the above finding. 

(Sergeant L. J. dissenting ) 1 T. C. 217 (312) and 2 T. C. 321 (327) ref. 

(I) The Naval Colliery Co. Ltd. v. The Commissioner Inland Revenue . and 
(2) The Glamorgan Coal Co., Ltd. v. The Commissioner Inland Revenue . 

12 T.C. 1017 (1020, 1025, 1029, 1030, 1041, 1045, 1052, 1053)=136 L. T. 
28=138 L. T. 593. 

Excess Profits Duty Assessibility to -Deductions of profits— Hire of ship 
paid to owners deductible— Profits of coal transactions assessable to Excess 
Profits Duty* 

Assesseo company carried cn the business of ship owners, merchants, ship- 
brokers etc. In 1910, and 1911 the company chartered two ships. The terms were 
that the owners were not tc bear any part of any losses during tho ourrency of the 
hiring and were to receive from the company for hire a sum for depreciation cal- 
culated with reference to the cost of <.he vessels to the owners and a sum as net 
profits deducting depreciation. 
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The company wanted to includo the above sums in the computation of pro- war 
standard profits for Excess Profits Duty purposes, as payments made out of profits. 
The company had entered into contracts for delivery of coal with a company to deli- 
verd the same upto a fixed maximum and at a fixed price per ton. In January 1916, 
some of the company’s ship were requisitioned by the Australian Government and 
the company, having a surplus of coal to be delivered under contract, transferred 
the benefit of the contract, upto 15,000 tons. The company was to receive 6 s. per 
ton as a consideration Under another similar transfer of contract of coal, the comp- 
any was to receive 10s. per ton with regard to 8,000 tons. 

The company did not sell coal as a matter of practice. The company contended 
that the premium amounts received under the transfers were not part of their profits 
for Excess Profits Duty purposes, being * profits not of sale of coal but of transfers of 
contracts, which were capital assets, or at least, that they were casual profits only. 

The special Commissioners on appeal, decided as to depreciation and share of 
profits payable to owners of two chartered ships that in respect of the depreciation 
depending on the earning of the profits and also in respect of the shares of profits 
payable to the owners of the ship after the said profits had been ascertained the com- 
pany’s contention did not succeed but that in respect of the depreciation payable to 
the owner of the ships in any event, without consideration to the earning of profits 
by the ships, the crown should succeed. 

As regards the premium received from the sale of the coal contracts, the comp- 
any's contention was disallowed. 

On appeal’ both by the King’s Bench Division decided on both the points in 
favour of the Crown 

12 T. C. 297 ref. 

George Thompson ds Co . Ltd. v. The Commissioner Inland Revenue and The 
Commissioner Inland Revenue v. George Thompson Co.,Ltd . 

12. T. C. 1091 (1097, 98, 1099, 1002). 

Finance Act, 1915, Section 38(3) Finance Act, 1921 Section 38, Part 1 Schedule 11, 
Sale of business person entitled to deduction and relief. 

A company (the Old Company) incorporated in 1903, carried on business at 
Manchester. An agreement to sell the business of the company was entered into on 
25th October, 1920 according to which, the purchasers agreed to buy the undertaking 
and assets of the Old Company, subject to its liabilities and obligations at a prioe 
equal to £ 5 per £ 1 fully paid up shares (issued ordinary) and £ 1 per £ 1 issued 
preference shares of the company. The deposit paid at the time was £ 22,20 the 
purchase was to be completed within six weeks. 

On the 15th December, 1920 the New Company was incorporated under the 
Companies Act 1908 to 1917. The Old Company was wound up by a speoial resolut- 
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ion passed on 31st December 1920 and confirmed 17th January, 1921 and a liquidator 
was appointed. 

By a sale deed dated 25th July 1921, the premises of the Old Company were 
conveyed to^the New Company by the liquidator, for a consideration paid In cash. 
The Old Company paid Excess Profits Duty in respect of tho profits of the said 
business for the accounting period upto and including the accounting period end- 
ing 31st December, 1919, a further sum of £16,8314-12-0, being due by them for the 
said period. 

For the accounting period ending 31st December, 1920 a loss in trade was sust- 
ained producing a deficiency for Excess Profits Duty purposes amounting to £43,914. 

Tho New Company claimed that the amount of deficiency in respect of which 
the Old Company was entitled to a repayment of or a set off against the Excess Pro- 
fits Duty under Section 38 (3) was the above sum of £43,914. The new company, 
further relief under Section 38, Finance Act, 1921, and Parti, Schedule II to the 
extent of £23289, being the amount by whicli tho value of the whole of the trading 
stock in hand at the end of the final accounting period i. c. 31st December 1920 exce- 
eded the value of an equal quality oi similar stock as on the date when the said busi- 
ness changed ownership (R, 1 & 7 Part Schedule II Act, 1921.) 

The Commissioner Inland Revenue determined that the amount of the said 
deficiency was the sum of £ 35,875 the proportion of the sura of £ 43,914 from 1st 
July 1920 to 25th October 1920 on the ground that the old company ceased business 
on 25th Ootober, 1920 and that any loss sustained after that date was not a loss 
sustained by the old company. The Commissioner Inland Revenue declined relief 
under Section 38 Finance Act, 1921 on the ground that the old company were not 
owners of the business at the end of the final accounting psriod. 

The assessee company contended that the old company owned tho said business 
at the end of the final accounting period, i. e., 31st 1920, chat the old company held 
the business till the date of sale of premises on 25th July 1921, that the old company 
was entitled to relief under Section 38, Finance Act, 1921. The Commissioner held 
that the old company ceaBed to held the business on 25th October, 1921, that the 
determination of the Commissioners as to the amount of the deficiency amounting to 
£35,875 was correct and that the company was not entitled to relief under Section 
38 Finance Act, 1921. 

The finding was upheld by the King’s Bench Division. 

Fred W. Millington Ltd . v. The Commissioner Inland Revenue . 

12 T. C. 1081 (1088, 1091.) 

Excess Profits Duty-deductions from profits of of trade — bonus to employees in 
the shape of share of company yet to be formed.— Not deductible from profits. 

Assessee, a naturalized subject of Great Britain oarried on business in partner- 
ship foi many years before the outbreak of the war of 1914. 
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Under an agreement dated 27th January, 1915, however, he became the sole 
proprietor of the business, including the goodwill and assets etc. Thereafter the ass- 
essec carried on the business in his own name. On the outbreak of war, his emplo- 
yees (one-third) were absont on war service. Assessee had thus largely to depend 
upon the assistance of his principal employees remaining in his service and it beoame 
essential for him to retain their services. 

Thus, the conditions under which business was carried on involved greater 
responsibitity and additional labour on the part of the employees. In 1915 and 1916, 
the assessee promised that when he turned the business into a limited company (as he 
intended to do at the end of the war) he would recognize their assistance by giving- 
them, in return for extra service required of them, a bonus in the shape of a propor 
tion of share in the limited company when formed. No definite number of shares 
was promised and there was no written contract but he intended to distribute appro- 
ximately ten percent of share capital. 

A private company was limited in 1921 and bonus in the shape of shares, as 
promised were awarded by the assessee to the value of£ 11,200. The company 
claimed deduction of this sum from profits assessable to Excess Pro* its Duty. 

The Commissioner on appeal allow the sum as deduction. On a case being 
stated, the Court of Sessions revised the Commissioners’ finding and held the sum as 
not deductible. 

The Commissioner Inland Revenue v. Bell. 

12 T. C. 1181 (1186 1190). 

Excess Profits Duty — Deductions from Profits of trade— Biscuit manufacturing 
company — Loss on tins and tin plates.— Capital loss not deductible for Excess 
Profits Duty purposes. 

The assessees, Messrs Huntley & Palmers Ltd., were the well known manufa- 
cturers of biscuit at Reading. Their tin boxes were supplied by an allied or sub- 
ordinary company Messrs. Huntley Bourne & Stevens, Ltd. 

In the early part of the year, 1920 this company, which was a company of com- 
paratively small resources entirely controlled and owned by Messrs. Huntley and 
Palmers’s ordered a great quantity of tin plates with a view to making tin boxes to 
meet the very large demand for Messrs. Huntley and Palmer’s biscuit. 

The great depression set in 1920 and was established by Maroh, 1921, when 
the assets came to be made up and the demand for biscuits, therefore, for time had 
dropped away almost to nothing. The company (Steven Ltd.) was faced with 
difficulty whereupon, on their approaching Huntley Palmers & Co., the latter took 
over unfinished tin plates and even these lying at the manufacturers. Huntley 
Palmers entered the cost of taking one of these tin plates as their expenses. They 
were entered in the stock at half that figure. The resulting loss the assessees, 
Messrs. Huntley & Co. wanted to bring into accounts. 
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They contended that the transaction of taking over tins, unfinished and even 
undelivered, from Stevons Ltd, and making entries in respecc of these, as they were 
done by the assessees, as to their value and the consequent loss was all done in the 
course of their trado or business and that they were entitled to claim deduction in 
respect of the loss on this account. The Commissioner accepted the assessee com- 
pany’s contention and allowed tho deduction claimed. On appeal, the King’s Bench 
Division held that the money thus used (said to be loss by the assessee company to 
help the Stevens Co. in order to ensure their supply of tin) was used by them in 
another business and that as such it was a capital risk and not an allowable deduotion 
from their profits, assessable to Excess Profits Duty. 

6 T.C. 327 ref. & 12 T. C. 217 

The Commissioner Inland Revenue v. Huntley 6s Palmer Ltd . 

12 T. C. 1209 (1219, 1222). 

Finance Act, 1915, Section 38 (3) Excess Profits Duty— Deduction of loss out of 
profits assessable — Date of accrual. 

Assessee company carried on business as potato merchants in bclfest. 

For the accounting period ending 30th June 1921, being the last accounting 
period of the asseessee company, the Commissioner Inland Revenue determined the 
deficiency for Excess Profits Duty and the assessees at £ 6,081. Under a contract 
between the assesee company and Messrs. J. W. &. D. Martin, the assessee company 
agreed to purchase 250,000, bags to bo delivered from September, 1920 to February, 
1921, in six equal monthly deliveries. Assessees later took delivery of 35,300, bags 
only as a part of contract and refused to take delivery of the balance of 2 14,701 
bags. The market price fell in March, 1921, to approximately 3d. per bag. 

Upon an action being taken by Messrs. Martinagainst the assessee company, 
for damages for breach of contract, on 28th April. 1921, a settlement was arrived at 
on 5th August 1921 according to which the assessee company agreed to take delivery 
of the bags undelivered at a reduced price. These were delivered to the assessee 
company on the 30th June, 1921 and the latter paid for them on the agreed terras 

In their balance sheet, as of 30tli June, 1921 the company showed a loss of 
£ 5,814-15-10 but it was in evidence that the actual net loss incurred was £4, 733-5-2 
The assessee company contended that the said loss represented damages for breach 
of contract and accrued as at 24th March, 1921, the date of the said breach and that 
it should be taken into account for the accounting period ending 30th June, 1921. 

The Recorders of Belfast allowed the contention. On a ease being stated the 
two Judges of the King’s Bench Division differed with the result that, according to- 
the practice then prevailing, the junior Judge dissenting, was not allowed to with 
iraw his judgment. 

The position, in consequence was that the Recorder’s finding stood, and costs 
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wers allowed to the assessee company. On appeal to the Court of Appeal, the case 
was eventually compromised. 

In this case a preliminary point was also raised that the King’s Bench Division 
had no jurisdiction to hear the case, which was not stated within time (seven days) 
as required by Section 149 (1) (d) Income Tax Act, 1918. The contention was 
allowed and the case was dismissed with costs. 

On appeal, however, facts transpired according to which the statement of case, 
was, in the special circumstances, held to have been lodged in time. 

The case after being stated was handed over by the Recorder to an official for 
attaching the necessary documents to it. The said official handed it over to the 
H. M. Inspector of Taxes for the purposes. Considered from the date that it was 
on completion by the said Inspector it was within time and it was accordingly so held 
by the Pull Court It was, however, observed (per Andrews , L. J.) 

We feel it our duty at the same time to add our expression of regret that the 
case stated was permitted to be handed over to Mr. Roy, who was really one of the 
litigants, before completion, for the purpose of having it completed by such party. As 
was stated by Holmes , L. J. in Whelan v. Fisher. 26 L.R.J. 340 at page 356, it is 
clear that the duty and responsibility of stating the case rests with the Court, which 
in that case was the Justices. We fully recognise that in the performance of this duty 
in so far as it is of a purely ministerial character the Court may reasonably call to its 
aid the services of its duly recognised offic ial, but the ultimate rcsponsibilty for the 
due and proper performance of such duty still rests with the tribunal. The Court 
cannot lawfully delegate to another the duty imposed upon it by Statute. These 
observations apply with special force to any attempt to delegate such duty to either 
of the parties or their advisers. Such an attempt is unauthorised by statute, is frau- 
ght with grave danger, and is calculated both to mislead the other party and to create 
a situation such as that which has unfortunately arisen and had let to the incurring 
of uery considerable unnecessary costs in the present case. 

The Commissioner Inland Revenue . v. Hugh T. Barrie Ltd . 

12 T. C. 1223 (1127, 1228, 1230, 1231, 1240)-(1928) K. B. (N. I.) 129 

S. 38(3) (Finance Act, 1915)— Price paid by members of a mutual trading associ* 
ation for quantity of goods purchased for the association— Deductibility. 

Assossees in this case were members of a trade association called the Gold Rolled 
Brass & Copper Association, which was an unincorporated body governed by rules and 
was for the advancement of the interests of its members who were engaged in business 
in this class of materials. Under one of the rules, governing the association, it was 
provided that there should be a common fund, that members should pay an entrance 
fee to it and also s. 10 per ton or such other sum per ton as might be fixed on the 
member’s monthly output until the fund should be thought large enough. The amount 
paid by each member was to remain the property of the association until winding (up 
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order. On winding up, by a rule, the sum standing to the oredit of the members was 
to be divided among them. After the war, the Ministry of Munitions had copper & 
brass materials to dispose of and they sold them to this Associatian. 

The Association was expressly authorized to enter into this contract by members 
because it was not part of their ordinary business. The members were asked ty a 
a circular letter to purchase the stuff. 

The question was whether the difference between the price paid by the Associa- 
tion to the Government and that paid by the members to the Association was 
deductible out of profits assessable to Excess Profits Duty. 

The Commissoners have held that this was not deductible, because, they said, 
the assessee must be regarded as parties to the transaction with the Government. 

On appeal, the King’s Bench Division (per Rowlett J.) gave judgment in favour 
of the assessees holding that the sum in question was deductible from the profits of 
the assessees for the purposes of Excess Profits Duty computation. 

Charles Clifford <f? Son Ltd . v. Commissioner Inland Revenue 

14 T C. 189 (208) 

Finance Act 1915 Section, 35 (1) & Schedule IV, Part 1, R. 6 Excess Profits Duty 
— Deduction of for income tax purposes — Scope of Section 35. 

Assessee company was an incorporated company, limited by shares. Until the 
31th March, 1918, the whole of share capital of the company was owned by a compa- 
ny called Richard Dickeson & Co., Ltd. which carried on the same trade or business. 
The assessee company was accordingly for the purpose of Excess Profits Duty treated 
as a subsidiary of Richard Dickeson & Co., Ltd, and the profits of the two 
companies were not separately assessed to Excess Profits Duty pursuant to the provi- 
sions of R. 6, Part 1 Schedule IV, Finance Act, 1915. 

The Excess Profits Duty payable in respect of the year 1915 1916, and 
1918 (upto 31st March only in the case of 1918) upon the profits of tho two companies 
was paid by Riohard Dickeson & Co., Ltd. 

On the 31st March, 1918, Richrad Dickeson & Co. Ltd. ceased to trado and 
on the 30 th May 1918 went into voluntary liquidation. Tho Excess Profits Duty 
paid by Richard Dickeson & Co. Ltd. was allowed as a deduction, under Setion 35 (1) 
Finance Aet, 1915, for income tax assessment purposes. 

In the above circumstances, the company claimed that under terms of Section 
35 (1) the company was entitled in the computation of Income Tax assessment to 
a deduotion in respect of the Excess Profits Duty so paid by Rh hard Dicke on & 
Ltd. so far as that company by reason of having ceased to trade had not recovered 
the full benefit of the deduotion allowed by Section 35 (1). They accordingly 
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claimed deduction of the four items of Excess Profits Duty, in respect of the years 
1015, 1916, 1917, and 1918 and that the said sums, though assessed on and paid by 

Bichard Dickeson & Co., Ltd. were, by Section 38 (1) Finance Act, 1915, charged 
on the profits of the trade or business of the company. 

The Crown contended that the company were not entitled to deduction, which 
they claimed under Section 35 (1) 

The Commissioners found that Excess Profits Duty attributable to the business 
of the company had been paid and held that under Section 35 (1), Finance Act. 
1915, the amount so paid should be allowed to the company as deduction in com- 
puting their profits and gains for purpose* of income tax. 

On appeal, the King’s Bench Division, held (per Roivleit J,) that the deduction 
claimed could not be allowed. The finding of the King’s Bench Division was upheld 
by the Court of Appeal also. It was observed. 

(Per Lord Hanworih M. R looking at the whole section it appears to 

me that the Excess Profits Duty which er.n be deducted from the income-tax is 
identified with the person who has made that payment of Excess Profits Duty. 
Looking at Rule 4 and which appears in it, the same view, I think arises...” Per 
Lawrence L. J.) In my Judgment, that claim cannot succeed. Section 35 of the 
Act, allows a person who has paid the Excels Profits Duty to bring that payment 
into his account for income tax purposes as an expense; it seems to me, however, 
that it is impossible successfully to contend that Reynolds oiu»lit to be allowed to 
bring in as a deduction from their own income any th ng in respect of the sums 
which were paid not by them but by Dickeson Reynolds did not make the payme- 
nts, nor did they bear the burden of them; they were not liable for them; and they 
in fact, never became chargeable in respect of them. Section 35 is, 1 ihmk, confined 
exclusively to payments made by the person who is claiming to have them allowed 
as a deduction. 

Ogslon v. Reynold s*, Sons & Co Ltd. 

15 T. C. 501 (505, 510.513, 515) 

Excess Profits Duty — Computation of- Deduction of value of goods destroyed by 
accident— Less made good in subsequent year— Period of accounting. 

Assessee company was an incorporated company, oariying on the business of 
whole-sale and export iron -mongers, iron finders and hardware merchants. Certain 
goods of the company was lost by fire or sea water, in 1918. The company received 
three sums from rnder-writerp*, on account of the above mentioned loss in 1919. 

The company contended that this sum formed part of their trade receipt for 
1919 when the sum were received and nol for 1918, when the losses wore made. 

The company had dealings with the Ministry ot Munition and die Disposal and 
Liquidation Commission. The company made up a separate account of its traiisa* 
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etion with the M inis ter of Munition and the Disposal Commission upto 31st December, 
1920, showing the result of these transaoton according to which there was a loss 
amounting to £59,649. The alleged loss did not in the end fall to be borne by the 
company, because, under the later agreement, not only was the company entitled 
to set all its expenses against the resale price in accounting to the Minister of Muni- 
tions or the Disposal Commission but, under the provisions of agreement, it received 
in 1923 in addition to two sums of £36,472 & £10,000 from the Disposal Commission. 
The company contended (1) that the three sums received by the company from the 
under-writers formed part of the company’s trade receipts for the year 1919 when 
the sums were so received and for the year 1918, when the losses were made; (2) that 
in the year ended 31st December, 1920 the company made a trading loss of £59,649 
in its dealings with the Minister of Munitions and that the two sums received in 
1923 were incapable ( f being divided or allocated to any particular period and that, 
therefore, no part of these two sums was attributable to the year ended 31st 
December, 1920. The Commissioners held that the three sums received from the 
under-writers were property to be taken into account as trade receipt of the com- 
pany for the year 1918, when the losses were incurred and not for the year 1919, 
when the payments were received, that the company did not in fact make a loss 
of £59, 649 o' any loss on its transactions with the Minister of Munitions, and 
that a proportional part of the two received by the company from the Ministry 
related to the transactions of the year 1920. The Commissioner fixed the proport- 
ionate part of these two sums to be £7,275 and £ 3,272 respectively, On appeal, 
the High Court (King’s Bench Divison) decided the first two points in favour of the 
Drown agreeing with the Commissioners, but decided in the third point against 
the Crown. 

Rownson , Drew 6a Cydesdale Ltd. v. Tne Commissioner Inland Revenue , 

16 T. C. 595 (601,605) 

Excess Profits Duty — Computation of — Deduction of Accounting fee for revision 
— Not an expense allowable in respect of the years revised. 

Assessee was a brtwery Company, which was assessed to Excess Profits Duty 
in respect of its profits for the years, 1914, 1915, 191 >, 1917. 1918, 1919, & 1920, For 
each of these accounting periods assessees, in the ordinary course, instructed 
the firm of accountants usually employed by them, to audit their accounts and to 
settle the amount of Excess Profits Duty or the deficiencies for the purposes of the 
said duty. The fee paid for this work was allowed as a deduction for purposes of 
assessment to Excess Profits Duty. As the computations made by the said accoun- 
tants were erroneous, assessees instructed another firm of accountants to revise the 
computations made for the above accounting periods. A result of the revision a sum 
of £ 6,491-6-0 was repaid to the assessees by the Commissioner Inland Revenue in 
August, 1928 and February, 1930. Assessees claim to deduct the revising fee paid 
by them to the accountants for obtaining the above said repayment, as an allowable 
expense. 
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The Commiasioi ers did not allow the above accountancy fee as an expense 
of Excess Profits Duty and dismissed the appeal. 

On appeal, the King’s Bench Division upheld the above fiinding which was 
upheld by the Court of Appeal also. 

12 T. C. 927, 12 T. C. 768, 12 T. C. 997, & 12 T. C. 1053 Disst. 

Worsley Brewery Co. Ltd. v. The Commissioner Inland Revenue „ 

17 T. C. 349 (351, 353, 358, 359, 360, 61). 

DEFICIENCY. 

Excess Profits Duty — Repayment of, due to deficiency — Valuation of stock in trade 
for the purpose— method of valuation. 

Assessoes in this case were textile merchants. They were not manufacturers 
but bought pieces of woollen goods from weavers, ‘in the grey’, which were got 
dyed by dyeing firms and were then sold. 

Frequently pieces of cloth got from weavers are imperfect in condition and 
these imperfections are discovered by a process called ‘perching’. According to 
the custom of the trade, a price is not imperfect if it has defects up to a certain 
number in each piece, but it is imperfect if it has defects above that particular 
number. 

Defect could be discovered easier after dyeing and so defects could not be 
discovered till rate after delivery of pieces, as they were kept ‘in the grey’ and were 
not dyed till as late after delivery as upto 12 months. The arrangements between 
the assessee firm and the weavers in case of imperfect pieces, varied. 

(1) In case of goods purohased from a firm of weavers, Peel Bros. & Co., Ltd.* 
it was agreed that Peel Brothers would take back the defective goods on discovery 
of defect and that the firm, on return of the dsfcotive goods was to take from goods 
of a perfect quality at the original contract price. 

(2) In the oase of goods purchased from another firm of weavers, T. & H. 
Harper Ltd., defective pieces were to be changed or sold and any loss in price was to 
he debited to them. In other cases though there was no definite agreement existed, 
the practice was the same as in the case of T. & H. Harper Ltd. 

No definite oontract existed in oase of faulty dyeing, but really the difference 
in price due to faulty dyeing was debited to the dyer. 

The firm’s final accounting period for Excess Profits Duty was 31st March, 1921. 

In making up the accounts upto the above date, no account was taken by the 
firm in respect of any sums which the firm might be entitled to oharge against the 
weavers or dyers on account of defective weaving or dyeing then discovered. 
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The firm valued their stock on 31st Maroh, 1921 for the purpose of making up 
their accounts to that date. Their method of stook taking was as under: 

(а) Parfect cloth (/.€., pieces which had been examined and found perfeot) 
was valued (at 31st March, 1921, market value was lower than coat price). 

(б) All undyed cloth with the exce ption of the 268 pieces mentioned in parag- 
raph 15 hereof was valued as perfect cloth. 

(c) Cloth wli mh bad been dyed and in which weaving defects had been dis- 
covered which entitled tbe firm to charge the weavers. with the original 
cost, price ])Ivh the cost of dyeing was valued at a priceless than market 
value of perfect doth The price adopted was the estimated selling 
value of the cloth with its defects. 

(d) Cloth which was defective owing to faulty dyeing was valued at a price 
loss than market value of perfect cloih. The price adopted was the esti- 
mate selling value of the cloth with its defects. 

In making up their accounts up to 3 1st March, 1921 no acoount was taken by 
the assessee film of the sums which the firm might be entitled so charge against the 
weavers or dyers on account of defective weaving or dyoing which had been disco- 
vered. The defective pieces of doth out of those purchased from Peel Brothers, 
numbering 24, were discovered by the firm after 31st March, 1921. These were 
replaced b\ perfect pieces at original contract price, the dyeing cost being paid by 
Peel Bros., Ltd., From T. & II. Harper Ltd., 309 pieces were defective, and they 
were debited with contract price and cost of dyeing as regards 41 of those before 
31st March, 1921 and as ragards 268 after the above date (as these defects were 
discovered later, not having been examined at 31st Marchl921). The a s»essee con- 
tended that their method of htock valuation was coned The Commissioner found 
that that method was iuoorrent, tint the deduction of one third of two-thirds so tar 
as perfect stock was concerned was a pi u vision fora futuic unascertained loss, 
and so far as imperfect stock was concerned was a pro .’Lion for a loss which would 
not be incurred and therefore a value arrived at on the Jinn’s method was not in 
either caFe the market value. 

On the further faots set out in paragraph 15 hereof with reference to the 268 
imperfect pieces of cloth received from T. & H. Harper, Ltd., the defects in these 
pieces were discovered by the firm before 31st March, 1921 and treated as so disco- 
vered and the said pieces fell to be dealt with in accordance with paragraph 4 of 
our decision as set out in paragraph 22 hereof. 

In all cases where defects in the goods had not been discovered before 31st 
March, 1921, we hold that the appellants are entitled to value the said goods at 
31st March 1921, at the current 'market value of perfect goods of the same description 
(market value being lower than cost price.) 
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The Commissioner, on getting further facts, held: — 

Stock Valuation at 31st March, 1921. We hold that the correct method of stock 
valuation at 31st March, 1921 is cost price or market value whichever is the lower. 
By market value we mean the price at which Brigg Neumann & Co., could purchase 
the goods in the market. If in fact there is no spot market for goods of the same 
descript ; on as the goods dealt with by Brigg Neumann & Co., enabling market value 
at 31st March, 1921, to be readily ascertained; then market value at 3K„ March 1921 
will be the price which ruled at the time when contracts for delivery at 31st March, 
1921, were entered into. 

In our opinion there is no justification in law for the deduction of one third of 
two thirds as representing the anticipated fall in wages. 

The 208 pieces under Harper’s Contract. Upon the evidence called before 
us we are unable to hold that the defect in the 208 pieces were discovered before 
31 si March, 1921. These pieces, therefore, fell to be droit with under paragraph 3 
of our first inleu m decision. 

As regards the treatment under paragraph 4 of our first interim decision of 
goods which have been kept by Brigg Neumann and iv a relumed to the ‘manu- 
facturer we adhere to the second paragraph of paragraph 4 that appollents must 
bring in as receipts the difference between cod price of the goods plus cost of 
dyeing and the value at winch the said goods were brought into stock at 31st 
March, 1921. 

The King’s Beiich Division upheld the above funding. 

Brigg Nzunvinn d? Co. v. The Commissioner Inland Hr mine and The Commissi - 
oner Inland Revenue v. Brigg Neumann <Ss Co. 

12 T. 0. 1191 (1200, 1207). 

Finance Act, 1922 Section 33 —Section 38 (3)— Finance Act, 1315— 'Voluntary in 
Section 36, meaning oi— Repayment claimed by son ground of deficiency not 
allowed. 

Claimants, in this case, claimed, under Section 38 (3) Act, 1915 and Section 
36 Act, 1920 repayment of a certain sum of Excess Porfits Duty on account of 
deficiency arising in the accounting period to 31th December 1919 and 31st December, 
1920. 

The claimants carried on business as day-setters in Glasgow. By a contract 
dated 13th March, 1919, R. A. Bird and his son W. T. Bird and one J. M. entered 
into partnership as dry-setters. 

The period of contract of partnership was extended to five years from 1st 
January, 1914. 
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Mr. R. A- Bird died on 10th September, 1017 and Mn J. M. on 27th Septem- 
ber, 1921. Under ‘the contract, as extended, J. C Bird, R. A. Bird’s son, took 
over his father’s share of the business after the Jatter’s death and carried on the same 
under the style of R. A. Bird and Co, Repayments had been ‘made to R. A. Bird 
ft Co. of a certain sum in respect of deficiencies arising for the years ended 31st 
Deoember, 1918 and 1919. The said sum represented the share of total Excess 
Profits Duty previously paid by the firm R. A. Bird & Co. calculated as attributable 
to the two partners (J. N. and J. C. Bird) who owned during the years 1918 
and 1919 

The said sum, was made up of two items, (1) £ 1,377, being the full amount 
claimable in respect of the deficiency arising in the account of the firm R. A. Bird 
ft Co., for the year ending 31st Deoember, 1915 and (2) £60 being duty on £150 which 
formed part of total deficiency of £2,075 arising in the accounts of the firm for the 
year ending 31st December 1919. If it was held that the interest of Mr. R. A. Bird 
passed to Mr. J. C. Bird, and terms of Section 36, Finance Act, 1922, the said sum 
of £13 s6. Id. fall to be repaid to him under Section 38 (3) Finance, Act. 1915. 

It was contended on claimants behalf than in order to obtain the benefit unde r 
Section 36 Finance Act, 1922, the claimants had to show that Mr. R. A. Bird’s 
interest in the said business had passed to his son Mr. J. C. Bird, either by voluntary 
disposition inter vires made by Mr. R. A. Bird or under his will, that any deed or 
even verbal arrangement whereby interest had passed, constituted a disposition, that 
the contract above referred to form such a volunatry disposition by Mr. R. A. Bird of 
his 8/10 interest in the business, as he had been a party to them voluntarily. On 
the other hand, the Revenue contended that under the said contract there was on 
free gift, that this was not a voluntary disposition inter vires within Section 36, 
Finance Act. 1922,* the claim to repaymeut under Section 38 failed. 

The Commissioners agreed with and gave effect to the contention of the 
Revenue. 

On a case being stated, the Court of Sessions upheld the Commissioners finding 

ms above. 

It was observed (per Lord Saunders) “Section. 38 (3) of the Finance Act, 1915, 
gives an equitable relief where Excess Profits Duty has been paid in one year and 
there is a deficiency in a subsequent year." The remedy is personal and does not 
subsist where there is a change of ownership of the business. It was held that the 
words “voluntary disposition ’ are terms of act in English and Revenue Law and 
they have been interpreted to mean, “without consideration or at all events without 
adequate consideration." 

In this case the Court refused to allow the oaso to be remitted to Commissioners 
for a finding of additional facts, relating to which no evidence was led before the 
Commissioners . 
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R, A. Bird ds Co. Tv he Commissioner Inland Revenue , 

12 T. C. 785 790, 802, 803=1925 S. C. 186=1925 S.L.T. 96 

EXEMPTIONS. 

Finance Act 1915, Section 39 (C) Exception under -—Limited Company carrying on 
auctioneers’ business, not entitled to — Personal qualification — element of lacking. 

Assessee company carried on the business of agricultural and general auction© 
ers, live stock salesman agents, farm managers, appraisers etc. In 1912, oil the 
retirement of Mr. Me Intyre, from, the whole of the shares in the company were 
acquired by Mr. A Fraser and his father, mother, brothers and sister, Mr. A. Fraser 
holding more than half,Mr.A. Fraser was the managing director of the company while 
his father and brother were directors and the entire conduct of business was in Mr. 
A Fraser’s hands. In 1919, the question of liability of surveyors, auctioneers and 
estate agents to pay Excess Profits Duty arose. An arrangement was arrived at 
between the-e and the Inland Commissioners, according to which in case of certain 
income, salaries and commissions, profits, to be excluded under Section 39 (c), Finance 
Act, 1915, were to be arrived at after deducting appropriate expenses. Assessee 
company were employed by the Ministry of Foods under the Meal Control Orders 
1917 and earned grading fee and other remuneration, falling within the agreement 
above referred to. They al.-o had receipts from sale of live stocks and movables 
falling within the said agreement too. 

Persons desirous of becoming auctioneers did not require any special qualifica- 
tions. On the above facts, the company contended that it was entitled to relief in 
terms of the arrangement between the Inland Commissioners and auctioneers, etc. 
and that they were so entitled to the extent of the business carried on by Mr. A. 
Fraser as the arrangement did not differentiate between business carried on by an 
individual and by a company. 

The Crown contended that the above arrangement, relied on by the assessee was 
merely a working arrangement made by the department and that the case was to be 
determined by provisions of the Act and that the exempli on under Section 39 (c) 
did not apply to the case of the assessee company which had a large capital, while 
Section 39 (c) covered a case of a profession which required no capital. 

The Commissioners held the company entitled to the relief. On a case being 
stated the Court of Session in Scotland, however, revised the finding and gave judg- 
ment in favour of the Crown holding that the exception in Section 39 (c) did not 
apply to the cases, as it applied to professions requiring personal qualifications and 
the company in the present case required no personal qualification and that there 
was nothing in the arrangement, which only contained instructions, to qualify, the 
Act, in this respect and if there was, it would have been ullra vires and the provision* 
of the Act* would prevail 


1924 S. C. 345 ref. 
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The Commissioner Inland Revenue v. Peter Me Intyre Ltd. 

12 T. C. 1006 (1011, 1914, 1016). 

Finance Act, 1915, Section 39 — Fixed remuneration for managing Government 
ship by Ship»brokeis — Not ‘separate business* — exempt from Excess Profits Duty* 

As sessees carried on business as ship-brokers and managers sf ship for com- 
panies in -which they were interested as shareholders Sometimes early in 1917, they 
were asked by ths Director of Transport and Shipping to undertake the management 
of a steamship 1 elonging to the neutrals, which had been commandeered by the 
Government in the course of the war. They agreed to do so and their remuneration 
was fixed at £ 300 a year as managers and £ 300 year for acting as brokers. 

A further superintendence fee of £ 50 was payable also for the use of the 
Finance Superintendent Engineer. Later on they were entrusted with and under 
took the management of two more neutral ships. 

During Ihc ( ( counting periods of cne $ ear ending 18th April, 1919 payments 
were received by the ass< ssee company in respect of the last two ships as arranged 
from the Government. 

On as'-esMiiont to Excess Fm fits Duty on the above sum it was contended on 
behalf of the coupay th.it the business of managing neutral ships was a ‘separate* 
business, being that of an .agent* whose remuneration consists of a fixed and definite 
Bum not depending on the amount of business done or any other contingency and was 
consequently a bus. m s»b the prollils of which was not assessable to Excess Profits 
Duty. The * Coimni^.iOner*, being divided in their opinion, disch uged the assess- 
ment to Exioss l iofits Duty relat’ng to above profits. 

The King's Ihncb Division agreed with the Commissi oners and dismissed the 
apyeal. Oil appeal, th»- Court of Appeal reversed the finding, holding that the 
profits wciv a r *il>V* to Excess Profits Duty, as the business was not wholly 
differnt, severable .aid severed and was not a separate business. 

12 T. C. 41. »cf. 

The Co.it ii>i ooncr Inland Revenue v . Turnbull Scoff <& Co. 

12 T. C 7 (753, 761, 764 7; G, 767)=132 L. T. 296. 

Finance Act. 1915, Section (C) — Exception under— Not applicable to profits of 
trs.de or business of an Insurance Broker. 

Assosee cnrriid on the trade or business of Insurance Picker in the County 
of York. Ke did i.c{ act as an atrent for any in -urancc company. H in part in the 
Insurance i sua'sihi-*. I’p kj kc dpt of tin* m-ccssaiy in, ‘r ie*lIons from any 
peison wbh'n^, to < ff^ct an insurance against fire ne surveys the premises to be 
injured and m :k<\. _-■! ti * tluno"; lie advi: cs u> any :.u.Tu*t.. ai alterations the 
carrying out oT \.a s.h uoidd, In in . - pinion, re., m a rcductio i of premiums, and 
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in conjunction with architects superintends the carrying out of such alterations; he 
draws up scbedules of particulars of proparties to be insured draft policies; he 
advises as to the company or companies with which the amount for which the 
Insurance should be effected; and he negotiates with the company or companies 
selected, and carries matters through to their final conclusion. 

About 6/7th of his business oonsisted of fire insurace relative to textile trade. 
On completion of necessary negotiations, assessee, informed the party of the premium 
payable by him. The party paid the premium to him which he paid on to the 
insurance companies after deducting commission at the rate which the company 
allowed to agents. 

Assessee was not a member of the Surveyor’s Institution but was a founder, 
and was on the Council of the Corporation of Insurance Brokers and Agents, London. 
He acted as a surveyor, valuer and appraiser only in connection with has own 
insurance work. 

His moneys were accepted at Lloyd. On these facts, he claimed exemption 
from Excess Profits Duty under Section 38 ( 0 ) as carrying on a profession. The 
Revenue contended that within the last pui. "graph of Section 39 he was an agent 
and as such assessable to Excess Profits Duty on his business which was not a 
Profession. 

The Commissioners upheld the contention of the Revenue that the assessee was 
carrying on a business and not a profession and was, therefore, not exempt under 
Section 39 (c) 

This finding was upheld by the King’s, Bench Division, the Court of Appeal, 
with the observation that there was evidence before the Commissioners to support 
their finding of fact. 

Durrani v. The Commissioner Inland Revenue. 

12 T. C. 245 (249,251,256,201 ,205) = (1920) I K.B. 801 

Finance Act 1915— S. 39(c)— Profession or business— question of fact— Exception 
when applicable, 

Assessee liad been carrying on the business of Income-tax Appeal Agency and 
doing the work of an accountant for upwards of 20 years. He was not a chartered 
accountant, nor a member of any organized professional body. He had however, 
from time to time, employed a chartered accountant as a member of his staff. 

He specialised in income-tax, assisting people in the preparation of their 
income-tax returns and claims for repayment of income-tax and Excess Profits 
questions. He was paid fixed fee for accountancy work. For his services, however, 
in connection with the repayment of and relief from income-tax, he frequently 
charged a percentage of the amount discharged or recovered by way of refund. 
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This percentage varied, being Jth and §rd in certain cases. No capital was required 
to carry on the assessees’ business and he occasionally advertised. On assessment to 
Excess Profit Duty, he contended that he was carrying on a profession, the income 
of which was exempt from assessment to Excess Profits under Section 39 (c). Finance 
Act, (2)’1915 and that his work required personal qualifications and not capital and 
that hence, he was not assessable. The Commissioners disallowed the contentions of 
the assessee and found that the case fell within the last paragraph of Section 39. The 
King’s Bench Division (on appeal) upheld the Commissioner s finding. 

On appeal to the Court of Appeal it was held that the question whether a 
part. cuh> r trade was a profession or a business was one of fact and case was remitted 
to the Commissioner for a finding of fact as to whether they found that it was a 
piofession and not business that the asst .* see carried on. The Commissioner found 
that the bind ness was not a piofession whereupon, the Court of Appeal upheld the 
the finding of the Commissioner and the King’s Bench Division that the assessee *8 
ease did not fall within the exemption under Section 39 (c). 

Currie v. The Commissioner Inland Revenue. 

12 T. C. 245 (248, 253,257, 201, 265) =--37 T. L. R. 37. 

Sections 39, 44 and 45 (5)— Remuneration of advising engineer and courtesy 
director— assessability to Excess Profits— Action for declaration as to non-liability 
to make a return and to pay Excess Profits Duty. 

Assessee plaintiff was by profession an advising engineer. In 1915, a company, 
desiring of making munition of war, sought his assistance. The negotiations resulted 
in an agreement according to which the plaintiff was to be paid 3d for each shell and 
Id. for each fuse as soon as payment was received from the Government by consu- 
lting and employing company. When the first 50, 000 shells were to be completed 
and the price reduced, the allowance per shell was to be 2d. instead of 3d. By a 
further agreement, he was to be paid a ictaiiiing fee of £ 5 per week during the 
continuance of the war. In older to give him some official standing, he was to 
design himself on his printed cards as “Local Director for general contracts/* The 
retaining fee was later raked to £10 per week. In March 1917, plaintiff received the 
usual form of notice from the Commissioner Inland Revenue, requiring him to 
furnish & return of profits of the trade or business in which he engaged during the 
accounting period for the purposes of Excess Profit Duty assessment. Plaintiff 
declined to furnish a return on the ground that his profits were not assemble to 
Excess Profits and that he was neither an agent nor a person taking commissions in 
respect of the transactions or services rendered with Section 39. He denied his 
liability to make a return under Section 44. On the ease coming before the Chancery 
Division (Pelerson J.) it was held that while the Court had jurisdiction to make such 
a declaration the exercise of such a jurisdiction was discrei ionary and a declaration 
where made was in ca**es where the Commissi oner’s requirement were wholly 
unauthorised [i.e. in (1911) 1 K.B. 410, 1912, 1 Ch. 158 1911, 2 Ch. 139 and 1912, 
iCh. 173 'which were distinguishable] the present case was not one where declaration 
could be given as sought by the plaintiff. 
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Smeeton. v. Attorney General • 

12 T. C. 166 (172, 173, 174)=(1920) 1 Ck. 85=88 L. J. Ch. 535=122 L. T. 
223=35 T. L. R. 206. 

Finance Act (1915) Section 39 (c) — Exemption claimed under by an editor & 
publisher or a magazine as exercising a profession — Allowed — Profits as public 
sher assessable, 

Assessee purchased a magazine, the “National Review” for a sum of £ 1500 
and was the sole proprietor, editor and publisher thereof. 

From 1893 to 1905, the publication resulted in a loss but since that date profits 
had been made each year. Trading and profits and loss accounts and balance sheets 
were prepared annually to 31st May each year and the year to 31st May, 1915 was 
the first accounting period under Section 38, Finance Act, 1915. The profits of the 
first accounting exceeded tho pre-war standard (viz. the average profits of the best 
two of the three pre-war years plus the statutory allowance of £ 200) by approxima- 
tely £ 2,000. Duty on this excess at 50% was £ 1000 the amount assessed. 

The appellant claimed exemption under Section 39 (c) as exercising the 
profession of an editor of a magazine. The ‘ National Review” was a monthly 
magazine dealing with policies and matters of general interest, more parti- 
cularly from the national and imperial stand point. It was sold at s. 2 6da copy, 
or for annual subscriptions of 30s. Tho subscriptions were all p.vd in advance, the 
sales were for cash. 

The earnings were derived from the sales of single copies, from su bscriptioos, 
from advertisements, and from sales of sundry publications, being reprints of articles 
which appeared in the magazine and were practically all written by the assessee. 
The expenses were payments to contributories, costs of paper and printing, adverti- 
sing distribution rents and office expenses etc. The assessee bought the paper and 
had the magazine prince! for him by an independent contractor. Prior to out break 
of war tlic assessee wrote a large part of each monthly number of the magazine 
himself, but the bulk of Ihe matter was contributed by others. The sale of the 
magazine was due largely to the popularity of the assessees own writings. When 
the last war (1914-15) broke out the asse.-ee, feiring that the manazine might be 
ruined and to effect economy greatly increased his personal contributions. From 
1893 to 1905 onwards in years when tho assessee faild to realize profits; he had to 
provide capital. In 1915, he required practically on capital to carry on the 
magazine. 

On being assessed to Excess Profits Duty, the assessee claimed exemption by 
virtue of Section 39 (c) Finance Act, as carrying on a profession of journalism. 
He was a journalist, pure and simple, and the purchase of the magazine did not alter 
his position. 
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The Commissioners held that the appellant was entitled to the exemption 
claimed. On appeal, the King’s Bench Division (per Sankey J . ) gave judgment 
against the above decision. On appeal, the Court of Appeal held that the assessee 
was entitled to the exemption claimed as a journalist, and his profits as publisher, 
which were separable, were liable to be assessed is to Excess Profits Duty. 

The Commissioner Inland Revenue v. Marse. 

12 T. C. 41 (50, 56, 59, 62, 63)=(1918) 2 K. B. 715=C. A. (1919) 1 K. K. 647. 

Finance Act, S. 39 (a) — company being manufacturing Chemists and herb- 
growers — assessment to Income-Tax under Schedule D — Deduction of Schedule B 
assessment on land— Exemption claimed on ground of business being “husbandry" 
allowed. 

Assessee company was incorporated under the Companies Act (1908), in 1912. 
It carried on the business of manufacturing chemists. It owned free-bold works and 
premises whereon it carried on the manufacture and distillation of herbs, etc. It also 
had an area of land and held some of the land under lease, upon which they grew 
herbs which were dealt with in their factory. 

In computing the profits of the company for ascertaining its liability to 
income-tax, under Schedule D, its profits were viewed as a whole and a deduction of 
£ 22-17-0 was allowed for the occupation of farm under Schedule B, Income Tax 
Act. On assessment to Excess Profits Duty under Finance Act (2) of 1915 the 
company claimed to exclude the profits arising from the farm, as having been derived 
from a trade or business separate from the business of manufacture of chemicals and 
drugs, distillation etc. riz , the trade and business of husbandry in the United King- 
dom, which was exemp, from Excess Profits Duty under Section 39 (a). The Crown k 
contended that the company’s business was one business and that there was authority 
in the Finance Act of 1915 fo:* the division of one business into two parts. 

The Commissioner found as a fact on evidence, that the company occupied the 
farm in connection with and mainly for the purpose of the factory in which the herbs 
grown on the farm 'were distilled and treated. 

They were nevertheless of opinion that the farm occupation was ‘'husbandry”, 
the profits of which were liable to exclusion for the purpose* of Excess Profits Duty. 
They accordingly reduced the assessment. 

On appeal, tho King’s Bench Division also gave judgment against the Crown 
with costs. 

On appeal to the Court of Appeal, held (per Sankey J.) that, as from the docu- 
ments put in it appeared that the produce of tho company was sold not only to the 
distillery but was sold in other place 1 ', and to other persons also, the finding being 
one of fact based on evidence, was correct and could not be interfered with and that 
if public policy, which lay behind the Excess Profits Duty Act was to be considered, 
it was to be considered on both sides. It was, accordingly, held that the business of 
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the company, apart from the manufactu re of drugs, was “husbandry” exempt under 
Section 39 (a) Finance Act, 1915, and that they were, therefore, entitled to the 
exemption claimed. 

6 T. C. 542 (550) ref. 

The Commissioner Inland Revenue, v. William Ramson ds Son Ltd. 

12 T. C. 21 (24,25,29,30,31) =( 19 18) 2 K.B. 709=88LJ. 

K. B. 342= 119 L.T. 369=34 T. L. R. 533. 

Section 39 (a) Finance Act. (No.2) 1915 — Excess Profits Duty— Exemption from 
Co-operative Diary Society doing creamery business — Business if ’husbandry 9 
within the exemption. 

The Canvan Central Co-opertive Society Ltd., was established in the year, by 
a number of farmers in the district, for the better marketing of some of their farm 
products. It was duly register under the Ind u atrial and Provident Societies Act, 
1893. The only business carried on by the Society, during the accounting period 
ending 21st December, 1914, was that of creamery. The method of working was 
this. The members, all of whom were farmers, brought milk each day to the crea- 
mery. This was entered in a supplier’s pass book. The milk was churned, the skim 
milk returned to the suppliers and the butter sold. The process continued for a 
month, no case return being made, during the period, to the suppliers of milk and 
no price or rate per gallon being struck therefor. At the end of each month, a mee- 
ting was held by the committee and the return for the yield for butter sold and also 
for the aggregate working expenses for the month were In Id before the committee. 
The sum to be distributed for tho past month’s milk was thus ascertained and was 
subsequently received rateably by the suppliers and was in proportion to the respe* 
ctive quantities of milk supplied by each of them. The price thus received by the 
farmers on milk basis depended entirely on the total amount received for the butter. 
Cheques were issued to the suppliers in respect of the butter sales of the immediately 
preceding month. 

Occasionally, the committe refrained from deciding out the entire proceeds at 
once and deferred paying a part thereof to meet some heavy expenses in any one 
month. These were treated as deferred payments and were ultimately distributed 
amongst suppliers, if not required for expenses. 

For the period ending 31st December, 1914, the Society was assessed to Excess 
Profits Duty in the sum of £108. The Special Commissioner confirmed the assess- 
ment. On appeal, the County Judge was of opinion that in point of law there were 
no “Excess Profits”, or “surplus of” the Society, which could be assessed with 
Excess Profits Duty under the Finance Act 2 of 1915. He was also of opinion that 
milk producing of the keeping of milk cows by a farmer for dairy purposes including 
the making of butter, was” husbandry” and that it did not cease to be so if two or 
three or more farmers joined together and worked for the common purposes of butter- 
making. He, therefore, allowed the exemption claimed and discharged the assess- 
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men! to Excess Profits Duty. On appeal to the King’s Bench Division, held: the 
manufacture and sale of butter was not such husbandry as the statute 
contemplated, that the business of the Society was, on the wliote commercial, that 
it was doubt r al whether Soct’on ‘>9, relating to the exemption claimed contemplated 
husbandry carried on by the Societies were liable* to Excess Profits Duty unless they 
could bring themselves with Section .*>9, and that it did not appear quite reasonable 
that a Society liable to income-tax should be exempt from Excess Profits Duty. 
Hence, the assessment to Excels Profits Duty was held to be correct and was allowed 
to stand. 

Per (Madden J) A Society of the kind worked like the Cavan Sooiety may be 
of great advantage to husbandmen but in would be a misuse of language to describe 
its operation as husbandry. 

(Per Kenny J) The work of this Society in connection with the milk which it 
received was not work of producers but a mere mecliaqical operation which could not 
in its essence, be regarded as husbandry. 

The objects of the Society were composite conversion of milk into butter 
being one. 

The Commissioner Inland Revenue v. The Cavan Central Co-operative Agricultu- 
ral Diary Muddy Ltd. 

12. T. 0. 1 (9,10,1*2). 1917 j r It. 594 & <W : ) 

EXECUTORS OF DECEASED— LIABILITY OF. 

Finance Act, 1915— Section 45 (2)— Executors of deceased not liable to assessment 
to Excess Profits duty —Distinction between Excess Profits— Duty and Income 
Tax on the point. 

Assesses were the executors of one Mr. Cohan, who was partner in a well- 
known firm of per.soin carrying on the business of building, hiring and charting 
ships. From 190b to 1912, deceased carried on the said business alone. Tn 1912 he 
took four other persons with him into paitncrsliip (two of these being his sons). 
Deeeasod was a wealthy man and witli a view to assist the business of his firm, he 
entered into agreement in his own name which shipbuilders for the construction 
of ships. He then transferred the ship either to a single ship company, promoted 
by him for the purpose or to clients of the firms. The purpose of the production 
and transfer of the ships was that H. E. Moss & Co. should be appointed brokers 
to the ship and earn their profiits in the ordinary legitmate way. On threo 
occasions the deceased contracted with shipbuilders to build him threo ships, which 
were built and were transferred to a company who appointed H. E. Moss & Co., 
as brokers. In respect of these the deceased did not receive any profits apart from 
the fact that his own firm received the usual commission and brokerage on the 
building and management of the ship . The deceased made several other contracts 
for ship-building. One of those, the last, he made on 2f>th November, 1914 and the 
ship covered by this contract was still under contract, when he died. His executors 
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found themselves liable to pay for this ship. The contract, looking at the state of 
affairs of the term, was a very profitable one. This vessel, when complete, was sold 
at a large profit of £ 57,000. The exeuitors were assessed on this. r IVy contented 
that they did not carry on any trade or business but simply realised the asscsts of 
the deceased. 

The Commissioners disallowed the executors* contention in this as well as in 
another case of a similar nature, wherein the executors had acted similarly after 
death of the deceased and they confirmed the assessment. 

The King,s Bench Division upheld the said assessments. The same, wero how- 
ever, set aside by the Court on Appeal with the following observations: — 

“Now there is a peculiarity with regard to the Excess Profits Duty. While the 
tax can be collect d from and is payable by and in respect of a business thrt is carri- 
ed on it is to be paid, under Section 45, by the person for the time being owning or 
carrying on the trade or business or acting as agent for that person; but the system 
of the Income Tax Act whereby, if a return has not been made, a return can bo 
asked for and an assessment can be made in respect of liability to income tax which 
was not paid by the deceased person, that particulars system is not inroduced into 
the Finance (No. 2) Act of 1015, which is the Act which imposes the Excess Profits 
Duty. The result is that, although it would have been possible to have collected 
excess profits in respect of such profits had the late Mr. Cohn lived, it is not possible 
to collect those profits fiom his executors unless the exccutois fulfil the terms of sub- 
section (2) of Section 45, namely, that they are persons for the time being owing or 
carrying on the trade or business in respect of which the profits arise. They cannot 
be agents for the late Mr. Cohn because upon his death that became impossible.” 

Jt was also observed — “Tt is largely a question of degree as to whether or not 
a business is being carried on by the executors for their own purpose; or not.” 

(12 T. 0. 303) ref. 

Cohns' Executors The Commissioner Inland Revenue. 

12 T. C, 002 (608, 610, 013, 615, 620)- 129 L. T 797 -131 L. T. 377 

Finance Act, 1915, Section 45 (2) Finance Act, 1926 -Section 38 Excess Profits 
Duty— Liability of Executors of deceasesd — carrying on trade of deceased. 

Deceased commenced business as a wholesale jeweller and diamond merchant 
at Manchester until his dealth in June, 1927. In 1926, decased was interviewed by 
representative of Inland Revenue and he admitted irregularities in his taxation 
affairs. In consequence, a notico under Section 38 (2) Finance Act 1926, was served 
upon the deceased by the Inland Commissioner to the effect that his liability to 
Excess Profits Duty was considered to be as undetermined. The investigation of the 
deceased’s affairs and his liability to Excess Profits Duty were still going on when 
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be died. Early in 1930, assessment to Excess Profits Dul y was made on the 
Executrices of the deceased. 

By his will, the deceased left his real and personal property to his sisters but 
the will did not contain any specific direction to the sister to continue to oarry on 
the business of the deceased. The executrices toak legal advice as to their position 
and they were advised that they were not empowered to continue thed eccascd’s 
business except for the purposes of realizing the assets as beneficially as possible. 
So the executrices decided to wind up the business as soon as was precticable. They 
did not employ any manager. The premises weie kept open for sale purposes all 
along, except for the mourning week. No new sign bearing the names oft he execu- 
torices and indicating that the business was carried on by them was exhibiteda nd 
no revised invoices or letter- heads were printed. Customers were notified that the 
intention was to dose, the business. In March, 1928, business premises were vacated 
and therefore tlie last of the stor k xemaining in hand was transferred to the retail 
business. The lest of the st ock which was old fashioned and was not suitable for 
the business was sold by auction for £ 1,011. The stock in hand at the death of 
the deemed was valued at £4,034. During tLe period from that date upto 31st 
Mai(l), 1028 when the premises w'ere vacated the total sales effected, amounted to 
£7,984. 01 this £ 3397 represnted sa’es to the Rochdale (retail) business, £1,011 
the proceeds of the sale* of the stock sold by auction as above mentioned, leaving 
a sum of £ 3,570 dej ived from ordinary sale to other customers. During the same 
period goods wcie purchased to the amount of £ 1,572. Of this about £ 300 was in 
respect of oidoib given l >3 the deemed beioie his death and the remaining purchases 
wcio made for enabling the executiKesto fulfil orders from customer lor longer 
quantities of certain classes of gooods them they had in stock. 

The cxecu torices on being asseessed to Excess Profits Duty cootonded that 
they were not liable to assessment to Excess Profits Duty in their leprt scuta tivo 
capacity as executors of the deceased, that the notice on the deceased under Section 
38 (3) could not undo them, that the trade or business to which the assessment 
purported to 1 elate, had ccased'on the death of the deceased and that the same had 
not at any time been owned and cairied on by the assossees, the executrices of the 

deceased. 

The Commissioners held that in the case of a person on whom notice had been 
served under Section 38 (3), Finance Act, 1925, before 30th September, 1929 his 
liability was undetermined and that the terms of the Section enabled the aesetment 
to be made on the executors of the deceased and that in the present ease the execu- 
trices, the aesessecs had continued to carry on the trade of the deceased. 

The assessment was confirmed but reduced, as the trade was, on evidence, hold 
to have been continued upto 31-3-1928. 

On appeal the finding was upheld, by the Kings Bench Division. 
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Executrices of Phillip Wmsberg, deceased v. The Commissioner Inland Revenue . 

17 T. C. 696 (701, 704, 705) 

EXCESS PROFIT DUTY, LIABILITY, AGREEMENT TO 

Finance Act, (1926 Section 38(3) Excess Profits Duty Settlement of by mutual 
agreement — Notice of final determination valid. 

For many years, Sir Walter H. Cookerline had carried on the business of ship- 
brokers and ship-owners under the style of W. H. Coekirline & Co. In the year 1925, 
the Commissioner of Inland Revenue, having reason to doubt the accuracy 
or adequacy of Sir Walter’s return in connection with Excess Profits Duty set up an 
enquiry in the course of which Sir Walter’s books and accounts were thoroughly 
in?et4igated. It commenced from November, 1925 and continued until May, 1928. 
It became evident during the course of enquiry that very substantial sums were due 
from Sir Walter to the Revenue oil account of Excess Profits Duty, A sum of £670,769 
was allocated to Excess Profits Duty out of the total ium of £10,710/- found out 
to have been unpaid. Upon this amount, the matter as to Excess Profit- Duty had 
been finally deteimined. A mutual settlement at this sum was considered be fair 
to the Crown and to Sir Walter. The settlement wa* according to the evidence, 
intended by both the parties to be a final belt lenient of Sir Walter’s liability. 

On the 10th December, 1928, the Commissioners Inland Revenue gn' e notice to 
the assessee (Sir Walter) that in their opinion, all questions as to his lability in 
respect of Excess Profits Duty had been det< rmined. On the 5th July, 1929 assessees 
gave notice of appeal against the said notice. The asses sees appellant contended that 
there having been no assessment in respect of any part of £67,076 paid under the 
name of Excess Profits Duty, there was no basis inlaw for the so called settlement 
and that, therefore their rights and liability cannot be displaced by an agreement to 
pay duty winch has not been assessed and that therefore, the notice was erroneous. 
The Special Commissioner, having considered the evidence before them, found that 
all questions as to assessee’s liability in respect of Excess Profits Duty and his right 
to any relief from or reduction or repayment at Excess Profits Duty had been finally 
determined on the 10th December, 1921 the date of notice. 

The finding was upheld by the King’s Bench Division and the Court of Appeal. 

W. H. Cockerline db Co. v. The Commlssoiner Inland Revenue. 

16 T. C. 1 (6,10,20,27). —40 T. L. It. 495=144 L. T. 84=47 T L. R. 13. 

EXCESS PROFITS DUTY— SCOPE & NATURE-PROFITS-ASSESSABLE— 
REPAYMENT OF E. P. D. 

Section 38 (3) Repayment of Excess Profits Duty — in case of loss — Amount repaid 
profit of the year in which received, for income-tax assessment under Schedule D* 
Scope and nature of Duty— R.4 (1) of the Rules under Schedule 1 Case I & II& S* 
35 (1) Finance Act 1915. 

Assessee company carried on the business of brick making. In thfc year 1904, 
it went into voluntary liquidation and the business was thereafter carried on by the 
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liquidator until the year 1921, In 1921, tho liquidator sold the business (including 
plants and good will) to E. M Brck Co., Ltd., on 5th October, 1921, whereafter it 
was carried on by this latter company and the business of the assessee company ceased 
on that date. Assessee company had been assessed to Excess Profits Duty from 
time to time under the provisions of Part III, Finance act, 1915 During the final 
accounting period which ended 30th April, 1921 the assessee company made a loss 
and claimed a repayment of Excess Profits Duty under section 38 (3) of tho Act. 
The liquidator received two repayments of Excess Profits Duty in March and Decem- 
ber, 1922, afrer the assessee company had ceased business. These repayments of 
Excess Profits Duty were treated as profits of the company assessable to income-tax 
for the year 1921-22 and 1922-23 and assessment was made in respect of these repay- 
ments undtr Ku’e 4 (1) of the | Rules under Schedule D. Cases 1 & II, which is 
re-enactment of Section 35 (1 )\Finance Act, 1915. 

On appeal, the company contended that the mere receipt of the payments of 
money did not % amount to carrying on trade which was carried on after they had 
ceased business by the E. M. Brick Co. Ltd., that the repayment were received after 
the dare they had ei astd business and so their profits were not assesable under Case 
1, Schedule D, that assessment under Case VT was not possible as the treatment of 
Excess Profits Duty icpaid was dealt with by R. 4 (1), under Case I and II and that 
repayments not being annual profits or gains were not assessable under Schedule D. 
Case VJ. Tho special Commissioners, following the previous decisions in similar cases 
held that lepayment were assessable under Schedule D, generalley, irrespective of 
the notices, which were issued under Cases I and II and that the assessment was 
correct. 

On a statement of ease being submitted to the Court of Sessions, the Court 
held; tho appellant assessee company was rightly assesod. Pointing out the nature 
of Excess Profits Duty and the distinction between it and income-tax it was observed: 
“In accordance with the nature of Excess Profits Duty, no assessment to that 
duty could he made except in respect of ascertained and assessable profits. Excess 
Profits Duty was simply a share of the net balance ot profits and gains, in other 
words, of the actual profits computed by methods faimliar under the income-tax 
Act of certain defined kinds of business or trades. A share of that net profits, 
corresponding to the excess or such profit over and above the “standard profit” 
was appropriated by the Revenue under the name of Excess Profits Duty, But. in 
the computation of profits for the purpose? of Excess Profits Duty, there was this 
peculiarity, that regard was held to the “accounting period”, and not to the three 
years* average characteristic of the assessment of trading profits to Income Tax. 

(Per Lord Sherrington ); — 

When it was enacted that the amount of Excess Profits Duty repaid “shall be 
treated as profits for the 'year in which the repayment is received** I think that the 
legislature intended that the sum so repaid should be deemed to be part of the 
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ascertained and taxable profits of that year and should not merely be regarded as a. 
factor for ascertaining the amount of the taxable profits of a subsequent year different 
from the year in which the repayment was received. 

Egltnton Silica Brick Co . Ltd . v. Martian. (H. M. Inspector of Taxes) 

9 T. C. 92 (96, 98, 100)=1924 S.C. 946=61 S.L.R. 601. 

NEW BUSINESS 

Finance Act (1915) Schedule IV Pt. II R. 4 & 5— New business set up— Pre-war 
standard of profits on the profits of original business not allowable* 

Prior to April 1914, a millinery business was carried on for upwards of 40 years, 
under the name of “Emelie,” by one M^s “W”. In April, 1914, she retired and 
handed over to five of her saleswomen their own particular order hooks as the custo- 
mers were in the habit of always seeing the same sales wonion. One of those was Miss 
Mills, who, later, formed a small private company in conjunction with other two 
milliners one of them being the employee of the late Miss W. This company was 
titled, “Mills from Emelie Ltd.” It was registered in 15tli April, 1914. The company 
took in their employ 3 of the other sales women who had got the sales books from the 
late Mips “W”, with about 15 more of Miss “W’s” employees. 

The company did not take over any assets t r stocks or books or book debts or 
contracts or liabilities of Miss W; nor did it enter into any agreement with Miss W or 
any of her employees as to the good will of the business carried by the late 
Miss “W”. Nor did the company obtain the consent of Miss "W” to the 
use of the name of the firm. The Company opened their business at different 
premises at or about the same time as Miss W’s business was closed. On being 
assessed to Excess Profits Duty, for 1 he accounting p- riod from 5th April, 1914, to 
19th August 1914, the assessee company contended that their business was a conti- 
nuation of and in succession to Miss W’s business as such, that the company’s 
business having changed ownership sinco the commencement of the last three pre- 
war trade years within the meaning of R. 5, Pait II Schedule IV, the provision of 
Part III, Schedule IV, should apply, as if the business had not charged ownership 
subject only to the modifications to be made under the said Rule. 

The modification suggested was that the Crown should take as the pre-war 
standard of profits any two years of the business of ‘’Emelie”, alternatively that 
there should be taken as a profit standaid a figure based on the pre-war trading of 
the assessee viz. of the period to 4th August 1914. A further alternative suggestion 
was that pursuant to fcho second Para of Schedule IV, Part — 11 R 4, Finance Act 
1915, the pre-war standard of profits should b<* completed by reference to the part 
of trade of Emelie carried on by those poisons who carried on the trade of Mills 
from Emelie Ltd., as if it was the same trade or business, 

The Crown contended that the asssessee's business could not be regarded as a 
continuation of the business known as “Emelie”, that Rule 5 Part II Schedule IV, 
of Finance Act, 1915 did not apply and that the assessment was correct. 
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The Commissioners found that the assessees had not succeeded to the business 
of Emelie and that their profits were assessable as those of a new business. They 
accordingly confirmed the assessment- On appeal j the above finding was upheld by 
the Kin’s Bench Division (per Roweltt J.) with the observation that Miss W’s busi- 
ness was discontinued and the asscssee’s was a new business altogether, not one of 
having changed ownership only. 

19 T. C. 41 (Maxes Cases dating) 

Mills from Emelie Lid. v. The Commissioners Inland Revenue . 

12 T. C. 73 (77,81,82) 

NON-RESIDENT ASSESSMENT OF, THROUGH AGENTS. 

Finance Act, 1915—S. 31 (2) Assetsment of non-resident for profits of trade 
exercised in United Kingdom— Agent an authorized person carrying on regular 
agency— Assessment in agent’s name good — scope of S. 31 — Construction of 
Section 31 (61 

Messrs. Bernaseoni were Italian subjects, having their place of abode in Italy 
where they carried on silk trade. They appointed the assessee, Mr. Balfour, as 
their agent in United Kingdom in 1916, for the sale of all their products except 
certain articles. This aggreement was to terminate on 30th July, 1919. 

Under the agreement orders taken by the agent for transmission to the 
principals in Italy were not to be considered as accepted by the latter, till the 
purchaser got the principals copy order. 

All goods were to be offered and invoiced on the terms specified on the copy 
order in the name of the principals. The agent was to get a commission of 30% on 
the net amout of invoices made during each accounting period. The agent, was to 
maintain an office, ware-room accommodation and necessary staff at his own expe- 
nses while the principals were to pay him the postage and telegram expense and 
outlay for carriage and packing materials. The agent incurred no responsibility 
for bad debts but commission was not to bo paid to him on any account forming 
part of a bad debt. The agent was to be credited with commission at the same 
rate as above on any business done director with the principal by any customers 
from agent’s market. The agent was free to act as such for others in any other line 
not clashing with the principals business. Though the agent was working for others 
also the bluk of business done by him was for Bemaseconi, for whom he was the 
sole agent. 

The course of business was this: — Balfour solicited orders from customers and 
transmitted them to the principal. If the order was accepted, which was not always 
the case, the principal transmited a form in duplicate to the agent who posted one 
copy on to the customer with another form. Goods were sent to to customer direct 
by the principal, through forwarding agents. The * principals kept no stock in 
United Kingdom and had no room or office, and they did not contribute to the 
office of the agent. 
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Assessment was made in the name of the agent, who, thereupon, contended that 
the principals carried no trade in United Kingdom, that the contracts were all made 
in Italy and that there was nothing in Section 31(2) Finance Act, 1915 to render 
the non-residents chargeable in respect of profits of a trade not assessable 
within United Kingdom. Tho Commissioners held that principals Messrs, 
Bemasconi were in view of 31(2) Finance Act, 1915 (read with Section 41, Income 
Tax Act, 1842) liable to British Income Tax and had been rightly assessed . 

The finding was upheld by the King’s Bench Division (per Rowlett J.) with the 
observation that the assessee was the agent of Messrs. Bemasconi clearly within 
the meaning of Section 31 (6) and that he was an authorised person carrying on the 
non-residents regular agency. 

This finding was upheld by the Court of Appeal also. It was observed (per 
Scrutton L. J.) 

"Tn 1915 a change was made in the statutory liability, and the change was thiB, 
"that by the Section 31 of the Finance (No. 2) Act, 1915, Section 41 of the Act of 
1842 which allowed the agent in respect of profits to be assosned, was extend ed so as 
to make non-resident persons so chargeable though tho agent may not have tho 
receipt of the profits or gain of tho non-resident.” 

It was further held (per Scrutton L. J.) following the decision in Wilcox v. 
Hinto 9 T. 0. Ill that the term "authorized person” does not m^an a person having 
a full authority to carry on the business without consulting the principal abroad, that 
a regular agency can be carried on by a person only with authority but that tho 
expression "authorized person” has made the meaning clearer, (pe Eve . J .) "On tho 
question of the construction of sub section 31, Act, 1915, wo are, undoubtedly, I 
think bound by the decision of this Court in the case of Wileok v. Pin'o”. (9 T.C.ll 1). 

Balfour v. Mace, 

13 T.C. 539. (554,555 500, 561, 564). =133 L.T. 385=rC.A. 138 D.T. 338. 

Finance Act, 1915 Section 31— Assessment of non-resident through agent, agent 
an authorized person, carrying on regular agency. 

Messrs. E. & P. Gavazzi, non-resident, Italian firm of silk manufacturers in 
Milan (Italy). Assessee took on the representation, in United Kingdom of Gavazzi, 
for whom they have since acted as sole agents in the United Kingdom. 

Since 1890 and onwards, the assessee also acted for two or three other firms 
and to a certain extent carried on general business of their own. Their commission 
from Gavazzi, however, represented by far tho greater portion of their total earnings. 
Gavazzi had no office in the United Kingdom neither had they any plate or room in 
the assesseess, office. They did not advertise in the United Kingdom. Assessees had 
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no written agreement from Gavazzi. No authority to accept orders vested in the 
assessces but tlioy were able to quote prices from price lists received from Gavazzi. 

The assessees had no stock of Gavazzi on hand nor did they have authority to 
deal with disputes with customers nor to sum them. Aseessees were not responsible 
for bad debts. They got 3% commission on gross sales in the United Kingdom and 
the same amount on all oideia sent direct by British customers, whether they were 
introduced by them or not. Goods always came to the asscssees in order to be delive- 
red to customers who weie instructed to pay by cheques to the order of the assessors, 
assessors advised Gavazzi weekly of the persons from whom money had been received 
by them together with the amount rcccivedApeessees received the money until Gavazzi 
Instructed them as to what to do with it. On assessment under Section 31 Finance 
Act, 1916, as agents of Gavazzi asscssees contended that Gavazzi was neither resident 
nor trading within the United Kingdom and that contracts were made abroad and 
that assessors were general commission agents and not authorized person carrying on 
Gavazzi, regular agency. The Commissioner held that Gavazzi exercised a trade in 
United Kingdom and was rightly assessed in the name of agents. Held; on appeal by 
King’s Beni h Dfvis.on (per Rarhti J ) that the Commianoner’s finding was correct, 
that as contracts were made in United Kingdom habitually there was an exercise of 
trade in United Kingdom and tint the assessees were liable as agents under .Section 
31 , Finance Act, 1015. 

9T. C. Ill foil. 

E. db P' Gavazzi v. The Coin mi si oner Inland Revenue. 

10 T. C. 008— (702, 745, 747)-- 135 L. T.034-42 T. L. 11. 380. 

Finance Act, 1915, Section 31 (7) Assessment of non-resident in the name of agent- 
Profits from sale by non-resident not received by London firm —Exclusion of, from 
assessment— effect of Section 31 (2) 

The Java business, established as far back as ninty years, was a business of 
marchants set up in the Dutch Fkst Indies. They had a Loudon agency to carry 
en the business. For many years the London Agency worked without remuneration, 
only on payment of expenses by Java firm. In 1916-18, a commission was fixed to 
to paid annually to the London firm, not to be less than £ 12,000 in any year. The 
London firm had no capital of its own. The course of business between the Java 
firm and London 'inn took various forms. On being assessed as agents of the London 
firm contendod tnat they were not so assessable. It was held that in all cases 
whereon the London firm acted as agent of the Java firm, the London firm was 
assessable where tkc contracts were all made in the United Kingdom. 

As regards the transactions earned through the assessee, agents in view of the 
provisions of Section % 31 (7) Finance Act, 1915, the profits arising from sale, to non- 
residents through the London A^ncy, where such profits were not received by the 
London firm where to bo excluded from assessment in the name of the London firm 

as agent. 
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It was held (per Rowlett J .in the K. B. D.) The effect of Section 31 (2) is 
that an agent is assessable, or to be more accurate, the non-resident is assessable in 
hiB name, in respect of the profits directly or indue ctly arising from liis agency. The 
consequence of the alteration of the law in 1915 will be vast increase in the number 
of cases in which the Revenue will be able to attach the profi ts made by non-resi- 
dents by exercising a trade in the United Kingdom, but the important thing to be 
borne in mind is that the main question is still the same, namely : Does the non- 
resident exercise a trade within the United Kingdom, 

8 T. C. 193 & 8 T. C. 382 ref, 

(per Viscount Cave L . C.) 

Sub-section (7) of Section *31 has not yet received full consideration any reported 

case. 


‘This sub-section applies only to sales or transactions by a non-residentn 
circumstances which wou'd make him chargeable in pursua nee of this Section in the 
name of a resident person,” and in the case of sales and transactions wholly made or 
entered into abroad, those circumstances do not exist. The sub-section must, 
therefore, apply to sales made here through ail agent or other person resident hoia 
and no construction can. 1 think, be accepted which makes, it applicable only to 
sales made abroad. Having read the sub-seotion more than once, 1 have come to 
the conclusion that its intention and effect is to exempt from taxation in the name 
of a resident agent or other person in the position of an agent all wiles and tran- 
sactions between non-residents, even though effected through the medium of thati 
agent or other person receives the profits. 

Section 31 contains two provisions designed to avoid the danger lest so large 
an extension of the machinery for taxing persons, residents, abroads, or transactions 
in this country should damage the position of the country as a centre of foreign trade 
and accordingly the section contains two provisions designed to avoid that result- 
Sub-section (fl) ensures that a non-resident instructing a broker or other casual agent 
in this country shall not be chargeable in the name of such broker or agent in respect 
of the profits arising from his activities, and sub-section (7), as I read it provides 
that when one non-resident sells goods to another non-resident through the regular 
agent of the former in the United Kingdom and the proceeds of sales do not pas* 
through the agent’s hands, the agent shall not (in the absence of other circumstances 
which make him chargeable) be chargeable with the tax. In both these cases there 
were good reasons for the exemption, for in both cases the proceeds of the transaction 
would not normally pass trough the hands of the broker or agent, who would, there- 
fore, have no direct means of protecting himself against the charge of incom-tax, 
and in bolh cases the imposition of the charge would tend to divert business from 
this country. It appears to me that that the juxtapositions of the two sub-section is 
not accidental and that similar reasons of policy may well account for them both it 
is true that in order to arrive at this construction a wide meaning must be given to 
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the expiession executes, sales, or carries out transaction, for that expression must 
be held to include the actual contracts of sale but it is plain that the words, sales or 
transactions carried out; contained in sub-section (6) have that wider meaning, and 
it appears to iue that like meaning, must be given to the similar expressions in sub» 
section (7) the alternative is to hold that sub-section (7) is a mere unintelligible 
collection of words and this 1 am unwilling to do. 

(Per Lord Shaw of Dunfermline.) 

“With special reference to sub-section (7) of Section 31 of the Act of 1915 
the House is (c nfit nted in this ease directly, and apparently for the first time, 
with the necessity for a decision upon the question of what I will for shortness call 
‘doublefoi eigner tiamsactionp,’ that is to say, tiansactions is which the goods of one 
foreign merchant are sold to anotlur foreign merchant and are delivered direct 
from the vendor’s premises in one foreign country to the vendee’s premises, in 
another.” 

Granted that the goods passed from vendor to vendee as described, namely, 
without reaching or passing through this country, it is, however, one of the admitted 
facts of the case that the vendor namely the Java firm, had regular agents (the 
London firm) and that the contract of sale for the goods so transferred, say, from 
Java to Vancouver was made in London. In substance nothing else took place in 
London. The payment 'was made into a credit by the Java firm woth a London 
Bank, but was received by the Java firm in Java. 

No point arises in the case as to the agency of the Appellant*. It was not 
that of a firm casually employ ed or of a broker on change. The appi Hants were 
regular agents. 

“My first proposition upon the Finance (No. 2) Act of 1915, Keeton 31, is that 
in my view no repeal either express or implied was effected on the liability of a 
foreign resident exercising s trade within the United Kingdom that foieign resident 
still remains liable to Income-tax under the British taxation i-talues. How he, the 
foreigner, is to be got at and the tax recovered from him is a question for the 
taxing authorities. 

But the question before this house is not as to the liability of that foreigner 
direct but as to the vicarous liability of his English regular agent who has made the 
contracts in England. This raises the peculiar question of the position of those 
agents as persons responsible to the English taxing authorities for the taxation not 
upon profits which they themselves make by way of commission but also upon the 
actual profits of the transactions arising to their foreign principals. 

It is manifest that the question is of wide importance, the object of the legislature 
being the imposition of a tax upon profits from all trade exercised in England but, 
upon the other hand, to avoid the injury to or destruction of that great volume 
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of foreign trade the central exercise of which by the making of contracts is through 
agents in Britain. 

But there still remains a large branch of agency business to be preserved, 
business which had neither the protection of a contracting party being here nor of 
the goods being here. These protections appear to me to be contained in sub- 
section (6) and (7). After full consideration I think these two sub-sections should 
simply be read together. 

The first, namely, sub-section (6), is that a non-resident person in not to be 
chargeable in the name of a casual, but only of a regular agent, and the second, 
namely, sub-section (7) is that in the case of what 1 have called '‘double foreigner’ * 
transaction the agent is not responsible in respect of profits arsing from sales or 
transactions between one non-resident person and another non-resident person, that 
is to say, that “double foreigner” business, though transacted through a regular 
agent in England does not make that agent responsible for taxation upon it. To 
that extent, namely, when there is neither one of the parties to the transaction in 
this country, or when the goods never reach this country but are sent direct from 
one foreign country to another, the agent conducting the bussiness in London has no 
vicarious [responsibility for the taxation. That taxation will rest direetty upon his 
principal in respect of having exercised a trade in England. 

Maclaine <& Co. v. Escott (II. M. Inspector of Taxes.) 

10 T, 0. 481 (494, 545, 576, 577, 580, 581, 582 583.) K. B. 131 L.T. 601=a A 
132 L. T. 173=H. L. ( 1926 )=95 L. J. K. B. 616=135 L. T. 66 A. 0. 424=42 
T. L. R. 416. 

NON-RESIDENT, ASSESSABIUTY 

Finance Act. 1915, Section 31— Assessibility of non-resident through agent. 

P & Co., cotton merchants of Alexanders, in Egypt arranged with K to be 
their agent for the sale of their cotton in Manchester (U. Kingdom). He was to got 
10%commission on sales as his remuneration, out of which he was to meet with hi* 
own expenses also. The business conducted by K took two forms: (1) He either sold 
cotton for P & Co. on their instruction as to limits of prices fixed by the. a, such 
sales being only specified quantities cabled by P. & Co. from time to time and tho 
terms of each cf which wero separately fixed when cabling permission to offer any 
quantity. (2) to obtain offers to purchase cotton, the terms of which were trans- 
mitted by him to P. & Co. for their acceptance or rejection in these cases, the offer 
or acceptance was carried out by K on receipt of instruction from P. & Co. 

Under the above arrangements goods were shipped and P. & Co. received 
payments upon bills drawn in Alexandria and discounted with a bank there. The 
bills so drawn and discounted, together, with a copy of the ibill of lading were 
forwarded by the discounting bank to the United Kingdom and the goods were only 
releasod.to the purchaser upon his discharging and making himself responsible for 
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the discounted bill The assesses K took no part in the transactions mentioned. K 
was not responsible for bad debts and was at liberty to do other businesses not 
competing with P. & Co. but his only business was that of P. & Co. The name of 
P. & Co. was used in his letter paper but not display ed at his office. He had 
samples of Cotton which he showed to mills for seouring orders. 

On being assessed as agent of P. & Co., K the assessee contended that P. & Co, 
exercised no trade in United Kingdom and that he was in any case exempted under 
Section 31 (6), Act 2 of 1015. The Commissioner held that P. & Co. exercised no 
trade in United Kingdom and they discharged the assessment accordingly The 
King’s Bench Division on appeal affirmed the decision of the Commissioners. On 
appeal to the Court of Appeal, the finding of the Commissioners and the King’s 
Bench Division was reversed and it was held that K was assessable for the exercise 
of trade by the principals P. & Co. in United Kingdom under Section 31, Finanoa 
Act. 1915. (per Banlcts L. J .) 

“The question, therefore, is whether or not upon the facts of the case it is 
shown that this non-resident person can be chargeable in the name of an agent who 
is an authorised person or carrying on the non-resident’s regular agency. It seems 
to me that Mr. Kummer is carrying on Messrs. Pinto’s regular agency in Manches- 
ter— ‘in your market’, as the letter describes it. The only question, therefore is: 
Upon the true construction of this sub-section is he an anthorisod person carrying 
on the non-resident’s regular agency ? Well, 1 say, as Lord Justice Brett said in 
the case, I have already quoted, it would be very unwise to attempt an exhaustive 
definition of what constitutes an authorised person, but it seems to me that in this 
case, in reference to part of the business which he is employed to carry on, class (a)* 
there can be no question that this gentleman, Mr. Kummer, is an authorised agent 
to carry on Messrs. Pinto’s regular agency”. 

(Per Lord Scrutton L. J.) 

Before the Act of 1915, to assess through an agent you must assess an agent 
having the receipt of profits and gains, and Mr. Kummer, about whose position I 
will say a word or two in a moment, did not receive the money due as price, and 
consequently was not in receipt of profits and gains. But in 1915, a change was made 
in the Machinery of assessing non-resident principals Section 31 of the Act of 1915 in 
its first sub-section allowed non-resident persons to be chargeable in the name of their 
agent, although the agent may not have the receipt of profits or gains of the non- 
resident. That was followed by sub-section (2), which positively enacted that a non- 
resident person shall be chargeable in respect of any profits or gains arising whether 
directly or indirectly through an agency. Now, I am disposed to agree that it is rather 
difficult to know what that clause exactly means. At any rate I have the guidance of 
the House of Lords, in Smidth v. Greenwood (8 T. C. 193) that is not a new charging 
Section. I think it is clearly a new machinery section, that it does not impose an addi- 
tional oharge on the non-resident. Then oomes sub-section (6), which is of importance in 
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this case: “Nothing in Section 41 of the Income Tax Act, 1842 (as amended by any 
subsequent enactment or by this section), shall render a non-resident person charge- 
able in the name of a broker or general commission agent, or in the name of an agent* 
not being an authorised person carrying on the non-resident’s regular agency. 

Wilcock v. Pinto do Company. 

9 T. C. Ill (118, 125, 131, 136, 137)=(1924) 1 K. B. 304=93 L. J. K. B. 149 
= 129 L. T. 534=(1925) 1 K. B. 30=94 L. J. K. B. 101 = 132 L. T. 74. 


Finance Act, 2 of 1915— Section 31(1) & (2)— Effect and scope. (Per Rowlett 
in K. B. D). 

The scope of Section 31(2) Finance Act. 1915 is not very clear but its effect is. 
not to bring into taxation profits made by non-residents from a trade not exercised 
in the United Kingdom to make an extension in the scheme of taxation of that magni- 
tude and importance the Court is entitled to look for words of clear and direct 
enactment. 

Per Master of the Rolls Lord Sterndale :— “Section 31, sub-section (1), 1 think 
dearly does nothing more than extend the method provided by Section 41 of carrying 
out the charge imposed by Schedule D, and it would be very strange if another sub- 
section of the same Section imposts! an entirely new charge not within the Schedule 
at all. 1 agree with Mr, Justice Rowlett that such a thing, if intended, should be 
carried out with the greatest clearness, and that, if a reasonable meaning can be 
given to the sub-section without producing that effect, it should bo done. I think 
this meaning can bo given to it by adopting the construction suggested by the respon- 
dents, namely, that it merely points out or, so to speak, sums up the effect of Section 
41 of the Act, of 1842, as extended by Section 31 of the Act of 1915 still keeping 
within the limits of the charge of Schedule D. It is true that, looked at from this point 
of view, sub-section (2) is not of much use and might have been left out without much, 
if any, loss of effect, but redundancy is not unknown in legislation. I think it is 
bettor to impute such redundancy than to hold that such an important alteration has 
been made on the basis of taxation as the abolition of the condition of exercise of 
trade within United Kingdom before a person not there resident can be taxed. To 
take the latter course would, 1 think, be to violate the well known cannon of construc- 
tion of taxing Acts that no one is to be taxed except by express words. 

Per Lord Buckmaster — It is I think, important to remember the rule, whioh the 
Courts ought to obey, that, where it is desired to impose a new burden by way of 
taxation, it is essential that this intention should be stated in plain terms. The Courts 
cannot assent to the view that, if a section in a taxing statute is of doubtful and 
ambiguous meaning, it is possible out of that ambiguity to extract a new and added 
obligation not formerly, upon the tax payer. Sub-section (2) here is at the best a 
sub-section of an extremely doubtful character, and I think there is very great weight 
in the argument that has been placed before your Lordships by Sir William Finlay 
-nd Mr. Brember that, as the original charging power of the earlier statutes was 
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derived from their Schedules, if it were desired to affect and alter the operation of 
those Schedules some clearer and bettter reference should have been made to their 
terms than the obscure and indirect reference that must bo found in the Section 
under consideration.” 

F.L. Smidth & Co. y v. F . Greenwood. 

8 T.C. 193 ( 199)=( 1920) 3 K. B. 275=89 D. J. K. B. 993 = 124 L. T. 192=36 
T. L. R 760 = (1921) 3. K. B. 583 =37 T. L. R. 949 = (1922) 1 A. C. 417 = 91 
L. J. K. B. 349 = 127 L. T. 68=38 T. L. R. 421. 

FOREIGN POSSESSION— PLACE OF ASSESSMENT. 

Finance Act, 2 of 1915 Section 32— Territorial jurisdiction— Place of assessment in 
case of foreign possessions profits — Scope of Section 32. 

Section 32 of Finance Act, of 1915, in a way, repealed Section 108 Act 2 of 1842 
containing provision as to foreign possessions. 

By Section 32, the whole of the liabilities including those in respect of foreign 
possessions, were swept into the operative part of Section 32 and the places indicated 
as to where any liability under Schedule D. was to he ascertained. 

The Act of 1918 has replaced both the Act of 1842 and the Finance Act of 1915 
and Section of the Miscellaneous Rules applicable to Schedule D now lays down the 
jules as to the territorial jurisdiction of assessment. 

Rex v* Manjlebone (Income-tax Commissioners) 

13 T.C. 746 (768).* 

PROFITS ASSESSABLE. 

Excess Profits Duty — Pooling arrangement between Ministry of shipping and coal 
merchants — Profits of surplus stock at close of pool and of address Commission — 
Interest on profits after close of Pool— Assessibility to Excess Profits Duty. 

Assessee company carried on business as ship’s bunkers, oil, fuel merchants and 
coal exporters. 

At all times material to the case, the company had a coaling depot at Gibraltar 
for the supply of bunker coal to merchant vessels of all nationalities. There were 
eight other merchants also doing the same business at Gibralter. 

Upon the outbreak of war in 1914, the coal trade at Gibralter having suffered 
severe dislocation, the price of coal rising rapidly as a consequence. 

1917, the assessee company having been approached by the Government, a 
pooling scheme was formed in December 1917 and was agreed to by all the Parties. 


It worked from 1st January, 1918 and was continued until 15th March, lOlflL 
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The pool was closed on 15-3-1911 and on this date there was a nett surplus of 
38,515 tons, the value of which was £ 30,4,197-12-8 of which £ 179,215 was allocated 
to the assessee company’s coaling depot. The company retained an aggregate sum of 
£33,117 as ‘‘address commission.” This was the usual commission of 2% allowed on 
the freight on signing the bills of lading, by the ship-owner to the charterer. 

The Government claimed the entire surplus stock vlaue of coal and the “address 
commission” amount and the Gibralter merchants resisted the Government’s claim. 
Except the asscsseo company, who were of opinion that the merchants had no right 
to either of the two. Negotiations on the subject terminated in or about July, 1923, 
when the asscsseeo company received a sum of £89,607, in respect of surplus stock 
and interest accrued therein to date of payment and £17,211 on account of “address 
commission” (paying l i.e. a similar amount to the Accountant General Shipping 
Liquidation Department of Board of Trade). 

The company’s accounts were made up to 30th June each year. 

The company contended that the two sum-} were not profits of the company 
arising from trade or business and were not assessable to Excess Profits Duty, that 
the interest was not profits, that the said sums did not at any rate, accrue as Profits 
to the company during the accounting period, as these were paid to them under the 
settlement of June, 1923. The Commissioners held that the two sums were assessable 
to Excess Profits Duty as Profits arising from trade or business of the company and 
were liable Excess Profits Duty during tho accounting period to 30th June, 1918 and 
1919. The finding was uphold both by the King’s Bench Division and the 
Court of Appeal. 

12 T. C. 927 ref. 

Lambert Bros. Ltd v. The Commissioner Inland Revenue. 

12 T. C. 1053 (1064,1069,1076,1081). 

Excess Profits Duty — Compensation for debenture of ship paid by Government — 
Profits of trade — Accounting period. 

Assessee company carried on the business of ship-owners. In and prior to tho 
year 1920, the compay were the owners of two ships which were sold in November, 
1921, and March 1924. One of the ships of the company was detained when 
it was to sail with cargo, and was released after a detention of 15 days and If hours* 

Similarly, the other ship was detained for 19 days. The company lodged a 
formal claimant for compensation. Ultimately, the company was paid a sum of 
£1,078 as compensation in April, 1914. 

This sum was treated as the assessee company’s trade receipt for the year 
ending 31 st December, 1920, and assessment was made thereon and confirmed the 
appeal by the special Commissioners. 
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The above finding of the commissioners was upheld both by the King’s Bench 
Division and the Court of Appeal. 

12 T. C. 427 Expt. 

Enaing Shipping Co., Ltd. v. The Commissioner Inland Revenue. 

12- T. C. 1169 (1173, 1176,, 1180, 1181) = 138 L.T.180 and C. A. 139 L. T. 111. 

Finance Act (1915) Sections 38 & 39— Owner of ship and steam drifter using it 
for fishing — Hiring it out Admiralty compulsorily —Profits from hiring part of 
profits of trade or business— liable to assessment to Excess Profits Duty- 

Assessee was the managing owner of a steam drifter. “B. Sutherland” which 
was owned jointly by him and his two sons. Prior to November, 1915, he and 
his said two sons had owned and worked a sailing boat for the purposes of catching 
fish for sale. The drifter, built in 1915, (completed in October, 1915) was acquired 
by them for use for the same purpose and was engaged in the herring fishing for a 
few weeks until 15th Debember, 1915 when it was requisitioned for use by the 
Admirality, on terms fixed by the latter and embodied in a charter party dated 12th 
January, 1916, was a hire purchase agreement, more or less. The Admiralty had 
the option, at any time, after giving notice to the owners, the option to purchase 
the drifter at a price of £ 3,048. The terms of agreement were later amended in 
October, 191 6, according to which for the sum above stated, the market value was to 
be paid on purchase. Another article in the amended agreement provided that the 
compensation payable by the Admiralty in respect of the loss of the ship was to be 
computed on the basis of its market value at the time of such loss. By another 
clause, the rate of hire was also increased from £ 45-14-5 to £60-17-8 per calendar 
month. For the short period during which the steamer was engaged in the business 
of herring fishing, certain profits were earned, which, according to the trade custom 
accrued, in certain shares to the boat, the net and the crew and the assessee as the 
owner of the boat got J of the profits for the period ended 15th day of December, 
1915, as the boat’s share thereof. 

Accounts for the period ending 31st March, 1916 were made by the assessee and 
furnished to the Surveyor of Taxes in response to an application for a return for tho 
purposes of assessment to income-tax and the amount received from the Admiralty 
by way of hire was included in the said accounts in the credit side together with the 
above mentioned J share of boats share of profits from fishing. Assesment to Excess 
Profits Duty for the accounting period ending 31 st March, 1916 was made by 
Including the Admiralty hire less expenses and depreciation, and the prewar standard 
as a percentage standard based on prime cost loans. It was, thereupon, contended 
by the assessee that the owners of the drifter had not during the accounting period, 
or at any event subsequent to the 15th December, 1915 carried on any trade or 
business and that the paynu nts received from the Admiralty in respect of com- 
pulsory acquisition did not form of the assessee’s trade or business, but represented 
compensation to them for having been deprived compulsorily of the means of 
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carrying on their trade and that hence such payments could not be legitimately bo 
taken into account for Excess Profits Duty purposes. 

The Surveyor of Taxes contended that ownership of a vesel for the purpose of 
profits was a trade or business. 

The special Commissioners, (relying on Attorney General v. Borrodaile , [ (1814) 
I Price 148] found that the letting on h're of the drifter to the Admiralty was trado 
or business and that, therefore, the assessment was correct. 

On a case being stated at assessee’s request, for the opinion of the Court of 
Section at the Court of Exchequer in Secotlad, the latter gave jndgment for the 
Crown, It held that the assessee acquired the ship as an instrument or.. .as ‘*a 
commercial asset, susceptible of being put to a variety of different uses in which, 
gain might be acquired and that whichever of these uses it was put to by the assesse© 
and profits earned, he was carrying on the same business, ‘that though the fishing 
was a different industry from the uses that the ship was later put to by Admiralty 
viewed from the standpoint of the owners, they were the same as in each his vessel 
earned profits and was employed for gain. 

(1750) 1 Vcs, Sen, 496, (498, per Lord Hardwicke ref.) 

Sutherland v The Commissioer Inland Revenue . 

12 T. C. 63 (68,69,70,71) =(1918) Sess. Cas. 788=45 Sc. L. R 674, 

Section38 & 39, Finance Act, of 1915— Income of annuity payable for fixed period© 
— assessibility to Excess Profits Duty. 

Assessee company was engaged in the manufacture of dyes, including, the ma- 
nufacture of synthetic indingo. After the outbreak of the war, 1 having becom© 
necessary increase the manufacture of dyes in the United Kingdom and for thia 
purpose the assessee company acquired a factory for the manufacture of synthetio 
indgo. Thereby, the company acquired the knowledge of the several process of 
making the said ^indigo. The same necessarly having arisen in United States of 
America, an American company also, previously engaged in the manufacture 
of explosives, decided to embark on the manufacture of dyes. 

For this purpose, the American entered into an agreement with the assesse© 
company in 1916. Under the said agreement, the two companies agreed to caznmu- 
nicate to each other all such information as they then possessed or controlled in 
connection with the manufacture of dyes, intermediate raw materials, including 
particulars of all patented or secret processes and of all apparatus, machinery and 
plant for such manufacture. Assessee company was to get from the American com- 
pany £ 25,000 each year for ten years, starting from 1st July, 1917 to 1st July, 1927* 
the fist payment to be made on 1st July, 1918. A royalty of 5% was payable bjr 
each party to the other for disclosing a patented or secret process and for obtaining 
a license in respect of the*same. 
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The agreement was for a fixed period and related to a particular territory. In 
arriving at the profits of the company for Excess Profits Duty purposes the several 
sums of £ 25,000 falling due in the accounting periods covered by the assessment 
were included. 

The Company contended that its agreement with the American company was 
one of sale, of its principal capital assets, i.e. its special knowledge .of the secret 
processes, an the exclusive right to use those processes and the company patents and 
that, therefore, the sum received in consideration thereof was not a receipt of trade 
of assessable to Excess Profits Duty. 

On the other hand, the Revenue contended that the several sums referred to 
were income 01 business receipts, properly included in the profits for Excess Profits 
Duly purposes. 

The Commissioners upheld the contended of the Revenue. On a case being 
stated, the King’s Bench Division also upheld the above finding, which was sustained 
by the Court of Appeal also. 

British Dyestuff* Corporation ( Blackley Ltd . ) v. The Commissioner Inland 
Revenue . 

19 T. C. 586 (593, 595, 601)=139 L. T. 538. 

Section 31— (Finance Act, 1915) Excess Profits Duty— Profits from sale of Patents* 
nssesiibslity. 

Assessor company was incorporated in October, 1906 to purchase and acquire 
In the Unit* d Kingdom or elsewhere, any patents, patent rights, brevets d' invention, 
licenses concessions etc., inproving them, using them, and turning them 
to account and with special purpose of acquiring from a Mr. Rees and Thomas Parker 
& Co., Ltd., the rights in regard to a particular invention that had relation to centri- 
fugal turbine pumps. The company carried on business hi conjunction with the 
vendors in whom one third of their right in foreign patents was reserved. The 
company uikleitook from the beginning never to manufacture under those patents 
but it was either to grant licenses to other people to manu facture or to deal with the 
patent as it thought fit. In the course of its business the company aepuired further 
patents in France, Switzerland, Belgium, Germany, tho United States of America, 
and the Dominion of Canada. It dealt with the patent rights with regard to the 
United States by granting to an America company tho right to use the invention, 
which the patent protected, upon terms of paying certain royalties, with an ultimate 
rights of acquiring the whole patent by purchase. As a result of the various agree- 
ments, entered into by the company, thcro was a substantial sum of money owing in 
respect of royalties from the American and this sum, brought into account with 
Another sum made up the purchase price of £ 26,500 for which the patent was sold. 
Tho company’s share of this sum, lee* expenses, was assessed to Excess Profits Duty 
(in addition to income-tax.) 
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The company contended that the patents sold were capital assessments, that in 
selling the patents the company was realizing a part of its oapital assets, that the 
company had not made a business of buying or selling patents but had acquired only 
a part share as tenants in common of a singi* group of patents relating to one inven- 
tion and improvement thereof with the main object of holding such patents and 
«nd obtaining an income from royalties for use of them and that the sum received 
by them was not assessable to Excess Profits Duty. 

The Commissioners held that the profits on sale of patents arose in the course 
of the company, s business and were as such assessable to Excess Profits Duty*. 

The King’s Bench Division on appeal, upheld the above finding. The Court of 
Appeal, however, decided against the Crown. Held , an appeal (by the House of Lords) 
that the profits from sale of patents were assessable to Excess Profits Duty. The 
findings of the Commissioners and the King’s Bench Divison were restored and that 
of Court of Appeal set aside. 

5 T. C. 159 (166) & 1914 A. C. 1001 ref. 

The Rets Roturbo Development Syndicate Ltd. v. The Commissioner Inland 

Revenue. 

13 T. C 366, (377,383, 394, 398)=(128) 1 K. B. 506=H. L. (1928) A. C. 132= 
96 L. J. K. B. 944=97 L. J. K. B., 317=138 L. T. 598=44 T. L. R. 307. 

Finance Act, 1915’ Section 38— Excess Profits Duty— Profits of ^turning over a 
mill assessibility. 

In the year 1919, there was a boom in the Lancashire spinning trade. Many 
spinning mdla were being sold by their old proprietors or were passing from one set 
of shareholders to another. Where the shares in a spinning company changed hands 
it often happened that the old mill manager was dismissed by the new Board of 
Directors and a new one engaged, who was personally known to the group of men 
who had obtained control of the business. Assessee, who was manager of one spinn- 
ing company and director of another, joined with one Mr. W. & three others who 
were also connected with cotton trade. These five persons were able between them 
to command sufficient funds on credit to undertake the purchase of all the shares 
of a limited mill spinning company. As a result of negotiations opened with the 
company, the five persons bought in August 1919 all the shares of the company for a 
sum, including a sum paid to the directors of the company for loss of office. They 
then liquidated the old company and formed a new company which should buy from 
the liquidators all the assets and liabilities of old company. Having been allotted 
all the shares in the new company the five associated persons retained the director’s 
qualification shares (2,000) and sold the remainder at a profit. 

Transactions of this nature (known locally as turning over a mill) were very 
common in Lancashire at this time, Assessee entered into another similar transa- 
ction and his activities in this direction having become generally known he was 
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approaohed in 18 further oases out of which he selected two. In all these four 
cases, the assessee formed syndicates, sold shares of the new and became director, 
profit in each of such transaction. 

He was assessed to Excess Profits Duty on suoh profits. Held ; the assessees 
activities constituted a trade and that he was rightly assessed to Excess Profits 
Duty. 


PicJcford v. The Commissioner Inland Revenue. 

13 T. 0. 251 (258,266)— 138 L. T. 500-43 T L. R. 659-44 T. L. R. 15. 

Section 38 (3)— Excess Profits Duty— Assessibility income from of “shop rights 
purchasers consequential on sale 

AsseBBee was the managing director of a limited company and in addition 
cairied on the business of selling yarn and machinery on his on account. He was 
also inventor of apparatus for dyeing. In 1912,13, he invented a new process of beam 
dyeing he took out six petents for apparatus for dyeing by a new process in the 
United Kingdom in the course of 1912,1913 and 1914 and subsequently took out 
corresponding patents in the United States of Ainerca. The a^cs^oe exploited this 
invention in the United States by entering into agreements with various cotton 
manufacturing companies there; under which he received various sums from six 
companies in that country. In each of these cases, there wis an original agreement 
and a subsequent memorandum of agreement. The memorandum of agreement 
provided for a separate consideration equal in amount and additional to the consi 
deration specified in the original agreement. The second instalment was made 
payable only a considerable time after the signing of the original agre ment. The 
company contended that tJm sums payable under the agreement with the respective 
companies were paid for acqisition of land an exclusive license for use by the com- 
pany of the patented and secret processes in limited area, (called “snop r gilts ) that 
the sums paid were portions of patent rights which were to be left out of account in 
computing the appellant’s liability. The Commissioners held that the profits of the 
business of inventor carried on by the assessee was not separable from the profits of 
the business of selling machinery and that the whole profits were assessable to Excess 
Profits Duty on income-tax principles. The finding was upheld by the King’s Bench 
Division (per Rowlett L. J .) It was observed : Looking at the matter as governed by 
the original agreements only, they (the Commissioners) fray that the leading transac- 
tion in each case was the sale of the machines and this grant of the sin p-right was 
consequ entail on the sale. They have held that the moneys received from the sale 
of the shop-right are to be included with the money received from the sale of the 

machines as profits of the assesses’ business I do not think it is possible 

for one to reverse the view which the Commissioner have taken, 


Branwood v. The Commissioner Inland Revenue. 
14 T. C. 44 (55,77). 
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PROFITS ASSESSABLE-COMPENSATION. 

Finance Act’ 1915, Section 40 (1) & (2) and Schedule IV Part 1, R. 1 Part II R. 1 
—Excess Profits for Excess Profits Duty purposes— Computation of pre-war 
standard— compensation and damages received by Fire-clay company not profits 
— assessable. 

Assessee company carried on business as manufacturers of clay goods and as 
merchants of raw fire-clay. It was the lessee of numerous clay fields. It was also 
the least e of fire-clay at Gartverrie Glenberg and in 1908 its working having approa- 
ched the Caledonina Railway line running over that fiield, on the 25 h J&nuaiy 
1908 the company gave notice of its intention to work that- fire-clay, to the 
Caledonian Railway Company. The Railwey took the position that fire-clay was not 
mineral and that it was the property of the Caledonian. On the c mpany repudiating 
the claim • and proceeding to work the fire-clay underneath the Railway line, the 
Caledo- nian Railway raised an action of interdict against it to prevent it from 
working the fire-clay underneath any part of the Railway at Gartverrie point. 

On the 28th February 1908, interim interdict was granted. It remained 
operative till it was recalled by the House of Lords ultimately on 28th April, 1911. 

During the two periods of interdicts, from 29th February, 1908 till 15th April, 
1910 and from 12th November, 1910 till 28th April, 1611, the company had to bear 
the expenses of keeping open in a workable state the portion of fire-clay field whioh 
it had been interdicted from working, although the company was not getting any 
return during these periods from this expenditure. The expenses so incurred were 
debited to the company’s revenue account. 

Following the decision of the House of Lords to the effect that fire-clay was 
mineral and so was excluded from Caledonian conveyance, the Caledonian by notice 
dated 29th June, 1911 intimated its desire in terms of its powers under the Railway 
clauses consolidation (Scotland Act, (1845) that a certain portion of red fire-clay 
soould be left unworked and offered compensation therefor. They gave further two 
notices offering compensation, in respect of other portion of fire-clay. 

The clay covered by these three notices formed a small portion of the interdi- 
cted area. Finally, a sum of £ 15,316-11-4 was determined by arbitration as the 
amount of compensation which was paid with interest by the Caledonian to the 
assessee company 

The said sum and rel itive interest was credited to the revenue account o* the 
company for year ending 31 bt August, 1913. Income-tax was duly paid by com- 
pany on the said sum. 

On the 29th August, 1913, the assessee company jeceived payment from the 
Caledonian a sum of £4,500 as compensation for damages suffered by the company 
in respect of interdict proceedings and the company granted a discharge in respect 
thereof to the Caledondian. Income-tax was duly paid on this sum. 
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As to Excess Profits Duty, the pre-war standard of profits of the company fell 
to be fixed on the average for the years ending 31st August, 1912 and 1913' 
respectively. 

In arriving at the pre-war standard of profit the Survery of Taxes contended 
that there should be eliminated from the company’s revenue account the aforemen- 
tioned two sums received by it as compensation and damages. Tne company 
contended that these should not be eliminated. The company contended that by 
accepting income-tax on the above sums, the Inland Revenue could not eliminate 
them from revenue and that these should be treated as income and not capital, for 
Excess Profits Duty purposes, in ascertaining the pre-war standard of profits. 

The Commissioners holding the computation to be on proper basis, oonfirmed 
the assessment to Excess Profits Duty as made. On a case being stated the Court 
of Session (of seven judges ) by a majority upheld the Commissioner’s finding (Lord 
salveson dissenting on both the points and Lord Ormdale on the point of of damage-*). 
On appeal to the House of Lords, there was unanimous judgment in favour of the 
Crown, upholding the Commissioner finding and confirming the decision of the Court 
of Sessions. 

As to the sum of damages a comprise was arrived at accordin to which a part 
of the sum was treated as trading receipt and this was not accordingly dealt with 
by the House of Lords. 

TheGlenberg Union Fir e-day Co., Ltd. v. Tht Commissioner Inland Revenue. 

12 T. C. 427, (434,458,459, 460,401, 462, 466.)=(1921) Sess. Cas 400=(1922) 
Sees. Cas (H.L.) 112=58 Sc. L.R. 378=59 Sc. L.R. 162. 

Finance Act, Section 38, Profits of trade— Accounting period— Compensation for 
cancellation of Contract, trading profits assessable. 

Assessee company oarried on the business of chalk, quarryowners and sellers of 
chalk. It made its accounts upto 31st December, each year. 

The company entered into a contract, on 21st October 1912, with another 
company, the latter agreeing to purchase a certain quantity of chalk for ten years 
form 1st January, 1914. 

The assessee Company built a new wharf under the contract at a cost of about 
£ 8,000 thus performing their part of the contract. The purchasing company had 
agreed to purchase not less than 75,000 tons of chalk each year during the ten years 
of the contract. 

Delivery of chalk under the said contract was made and taken for some time 
but during the war the purchasers h'd difficulty to find ships for transport. 

Delivery was, therefore, suspended. Later, the purchasing oompany approa- 
ched the assessee comyany to relieve them of their further liability to purchase under 
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the contract. By an agreement, the contract was cancelled the purchasing company 
paying £ 900 per annum for four years, from 1st January 1920 to 1924. There was 
no formal agreement executed but the terms were negotiated at verbal interviews 
and by correspondence. By further negotiations it was finally agreed, in August, 
1920, that the assessee company should receive a lump sum of £ 3,0(K) in full settle- 
ment. This sum of £ 3,000 was paid to the assessee company, on 1 3th August 1920. 

The com i any applied the said sum in writing down the cost of the erection of 
the wharof. 

The company contended that the sum was a capital payment and not a trading 
income. The Commissioners allowed the company’s contention. On appeal, tho 
King’s Bench, (per Rowlett ,7.) reversed the above finding deciding in favour of the 
Crown. 

12 T. C. 955 Disting. 

The Commie Gorier Inland Revenue v. The North Fleet Coal and Ballast Co ., Ltd. 

12 T. C. 1102, (1106, 1009, 1110). 

PROFITS ASSESSABLE— COMPENSATION, 

Excess Profits Duty — Compensation for loss of sale on Prices under control of 
Food Controller — profits of trade. 

Assessees carried on the business of Millers for many years prior to the war. 
During the war a number of regulations were made relating to mill business and 
under these reguations a very considerable control was imposed on them. In 
consequence of these regulations and orders, assessees’ business was carried ou 
under the control of Food Controller from the 30th April, 1917 to 31st Maroh, 1921. 
They were compelled to sell and buy at prices fixed by the Controller. The losses 
in consequences were agreed upon to be made good to them. 

During the period from 16th September, 1917 to 5th January 1918 there was 
a loss of some £ 53,000 and tho assessees were paid £ 59, 141. From the 6 f h January, 
1918 to 31st December 1918, the loss was £ 183, 560 and they were paid a sum of 
£ 197,230. In the next two years also, similarly, largo sum were paid to the asse- 
sses to mark good the loss which was suffered by them in the course of carrying on 
their business by reason of the control. 

The assessees contended that these sums were not their trading receipts but 
were paid to them as compensation for direct loss and damage sustained by them 
by reason of t e Food Controllers interference with their business. The Com- 
missioners held that the sums received by the assessees were their profiits assessable 
to Excess Profits Duty. The King’s Bench Division and t he Court of Appeal also 
upheld it. 

12 T. C. 1169 \ 

12 T. C. 427 and i Refered - 

12 T. C. 227 ) 

Chartes Broum do Co, v. The Commissioner Inland Revenue. 
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Finance Act, 1915, Section 38— Profits of trade —compensation received at con- 
sideration for cancellation of contract — Allocation of, to period when paid- 

(1) As'esec company carried on business as «hip-builders. In February, 1920, 
the said company entered into contract with a Steam Shipping Company to build a 
steamer for the bitter (ompiny. In March, 1920, the assessee comp my entered 
into contract to build another stea ner for the said oompany. The Sr cam Ship 
Company cancelled the contracts and paid £ 100,000 to the aS3ess«e company as 
compensation, on 26th November, 1920. 

The assessee company carried the amount to the credit of suspense account. 

It contended that it was a capital receipt and not a profit, a compensation, in 
fact, for being prevented from exercise of trade and that, even if it was a revenue 
receipt, it should be apportioned over the various periods in which the said con- 
tracts would have been performed. 

The Commissioners were of opinion that the said sum was liable to Excess 
Profits Duty, subject to such deductions as might be agreed between the parties and 
that the period in which it was to be charged was the period in which it was 
received. 

(2) In the other case, the assesseo company, also a shipbuilding company 
entered into a contract to build a ship for a Steam Ship Company. The latter was 
to pay the cost of labour and materials to be employed in the construction of the 
ship and in addition a sum of £ 3S,000 and a further sum of £ 15,000 to cover the 
cost of machinery and boilers. Payment was to be made by instalments, £ 10,000 
when the keel w 13 laid, £ 20,000 when the vessel was fram • 1, £ 40,000 when the 
vessel was plated, £40,000 when vessel was launched and the b dance on completion. 
This was about the hull account. The machinery account payment was to be 
similarly made by instalments as the work progressed. 

No date of delivery was guaranteed but it was anticipated that delivery should 
be made about the middle of 1921. 

The time required for completion was estimated to be about eleven months 
and the assessoe company exo ^ct^d to be able to commence building in Augu 8 t 
1920. Some preliminary work in connection with the contract had been carried, 
out at a cost of £ 952 when early in 1920, the Steamship Co., Ltd., went into 
liquidation and the liquidator wrote to the company that be did not want the work 
of the building o r ship to be completed. The assesee company having ordered for 
the supply of engin and machinery with B. &. Co Ltd., arranged to cancel the 
the contract on payment of £ 10,000 to them. Assessee company claimed the agreed 
sum from the Steam Ship Co., and after negotiations, agreed on 17th December, 1920 
to accept approximately 2/3rd of the amount originally claimed. The liquidator 
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accepted the offer on 29th December 1920, subject to confirmation by shareholders, 
Ultimately, a sum of £ 35,000 was agreed upon to be paid by the Steam-ship Com- 
pany to the assessee company, out of which £ 10,000 was paid to B. &. Co. Ltd, by 
the Steamship Company. 

The payment of the balance of £25,000 was, by desire of the assewe 
company, was deferred till 19th July, 1921. The sssessee company contended that 
the sum of £ 25,000 was not liable to Excess Profit* Duty for the accounting period 
in question or, alternatively, that in should bo apportioned over the several periods 
during which the work would have been performed and the purchase price earned, 
had the contract been carried out. 

The Commissioners held that the sura was liable to Excess Profits Duty during 
the accounting period. 

On a case being stated in both the cases, it was held by the King's Ben^i 
Division in both the ease that the Commisioners' findings were correct in both 
the eases. 

In the first of the case, the Court of Appeal also upheld the above finding. 

(1) Short. Bros . , Co., Ltd . v. The Commissioner Inland Revenue . 

(2) The Sunderland Ship Building Co., Lid., v. The Commissioner Inland 
Revenue . 

12 T. C. 9 5 (956,964,969,974,97 5) — 136 L. T. 689. 

PROFITS ASSESSABLE— DATE OF ACCRUAL OF. 

Finance Act, 1915 Section 38 — Profits from commission not determined till the 
end of accounting period —Date of accrual — Liability to assessment to Excess 
Profits Duty. 

Assessee company on the business of wool-combers on commission. Prior to 
June 1217, the wool trade was placed under Government cont.fbl and the rate* of 
commission were settled between tlv* war office and the Wool Combing Employer's 
Federation. Assessees were members of Federation, During the accounting periods 
ending 30th June, 1918, assessees ware engaged in combing wool for the Government 
and were remunerated on the basis of tariff as fixed from 1st June, 1917. The rates 
were later raised by 10% and again by another 10%. 

In July 1919, the asseesees got £12,126 as extra of the second enhancement of 
10% in respect of work done between 1st January, 1918 and 30th June, 1918. 

The sole question was whether the above sum was to be included in the profits 
of the asseesees for the accounting periods of twelve months ending 30th June, 1918 
for purposes of assessment to Excess Profits Duty* 
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Assessees contended that account should be take i of profits, until they became 
assets that the profits had not arisen during the accounts, prepared on commercial 
basis, shonld be accepted a^ basis of liability to Excess Profits Duty. 

The Commissioners he’d that the extra 10% paid a seoond time, being the final 
settlement should bs included in profits for the accounting periods for Excess Profits 
Duty purposes. Th \v accordingly raised the assessment. The Commissioners find- 
ing was upheld by the King’s bench Division (per Rowlett J.) 

Issac Holden <Ss Son Ltd . v. The Commissioner Inland Revenue . 

12. T.C. 768. (771,773) 

PROFITS ASSESSABLE, ISOLATED TRANSACTION. 

Finance Act, 1915, Section 38— Excess Profits Duty assessability of profits from 
singh transaction of purchase and sale— Transaction in the nature of trade. 

Assessee was a business man with many interests; he lent money, he was 
connected with film business and dealt also in real property. At one time, he 
happened to be at Berlin and while there he ha l an opportunity of making a purch- 
ase of a very large quantity of toilette paper from a bankrupt German firm for £1,000. 
He had the paper sent to United Kingdom and in endeavouring to market it, he 
found a purchaser for the whole quantity at a price of £ 12,000. H 3 was assessed to 
Excess Profits Duty on the profit of £ 11,000 which thus accrued to him. He cont- 
ended that the profits made was a capital acoretion, the profit of an isolated transa- 
ction, and not a part of the assessees trade. 

The Commissioners held that the profits were form an adventure in the nature 
of trade and assessable to Excess Profits Duty. 

11 T.C. 538 Disting. 

Rutledge v. The Commissioner Inland Revenue . 

14 T.C 490 (495,496,497,468)= 1959 S. C. 379=1929 S. L. T. 290. 

PROFITS ASSESSABLE, REPAYMENT OF EXCESS PROFITS DUTY. 

Finance Act, 1915, S.13(3) — R^piy mint of Excess Profits Duty— Profits assessable 
in the year in which received. 

Assessee carried on business as a metal merchant up to 31st March, 1921. For 
each of the four years ended 31st December, 1919, he was assessed to Exeess Profits 
Duty. Deduction of this sura was duly made in computing the assessee’s liability to 
income-tax, for each of the four years ended 5tb April, 1920. 

For the year to 31st December, 1920 assessee made a loss in his business and 
proved to the satisfaction of the Commissioner Inland Revenue that he was entitled, 
under Section 38(3) Finance Act, 1915, to the repeyment of the whole of Excess 
Profits Duty paid by him in respect of the previous accounting periods. 
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The repayment was made to the assessee on the 3rd November 1921. In March* 
19*1, the business was transferred to a limited company by the assessee. 

The assessee admitted having received and held the Excess Profits Duty. 

On assessment on this amount of Excess Profits Duty repaid, assessee contended 
that having ceased to carry on business a valid assessment could not be made upon 
him, that if at all, a valid assessment could, under R. 4(1) Schedule D, be made 
under Cases 1 & 11, and not under Case VI, that the sum repaid was not amount 
profit within Case VI, and that the assessment was invalid also because it had not 
been made under any particular case. 

The Commissioners held that the assessment could not be mentioned. On 
appeal, held (relying on 9 T. C. 92 (98, 99, 100 the Excess Profits Duty returned 
was assessable to income-tax in the year in which it was received, the same having 
been treated by the Couit (in the above cited case) as being “a special profit of a 
particular year disentangled from all calculation.” 

Hill v. Mathew 8. 

10 T. C. 25 (2),:28. 29), 

Section 38 (3) and S. 35 — Excess Profits Duty repaid — Profits assessable— charac* 
ter and nature of repayment. 

Assessee company was registered in 1913 to take over the business of another 
company, during the business of skin brokers. The assessee company went into 
liquidation on the 25th November, 1920 aud thereupon ceased to trade. For each 
of the four years ended 30th April, 1919, the assessee company had been assessed to 
Excess Profits Duty. The amount was duly deducted for Income tax purpose under 
Section 35, Finance Act, 1915, In the accounting period, 1st May to 25th Novem- 
ber, 1920, the assessee company made losses which resulted in its liquidation and 
having proved to the satisfaction of the Commissioner Inland Revenue that it was 
entitled under the Finance Act, 1915, Section 38 (3) to repayment of the whole of 
Excess Profits Duty previously paid by it for the previous accounting period. 

Repayment was made to the assessee company on 22nd April, 1924, and asse- 
ssment to income-tax was made for the year 1924-25, in respect of the sum repaid as 
being profits. The company contended that it was not assessable under any other 
oase of Schedule D, except Case I, not being annual profits or gain and that under 
Case I, assessment should be made on the average profits of three preceding years* 

Relying upon the case reported in 9 T. C. 92, judgment by agreement was given 
by the Commissioners against the assessee and the assessment was confirmed. On 
appeal to the King’s Bench Division, the case was not argued, relying on the above 
cited case and the appeal was dismissed. 



82 


Digest of E. P. D. Cases. 


On appeal to the Court of Appeal, held: the amount of Excess Profits Duty 
repaid was assessable to income-tax as profits of the year in which it is received. In so 
deciding and upholding the finding of the Commissioners and the King’s Bench 
Division, Lord Hansworth M. R. observed: “As I have pointed out, this is a case 
where the company has received payment of an amount previously paid by way of 
Excess Profits Duty and having that characteristic attaching to it; and we are told 
by the Statute that when such a sum is repaid it is to be treated as a profit for the 
year in which the repayment is received. It is said it may be treated as a profit, but 
it ought not to be treated as an assessable profit. The answer, to my mind, is that 
it is pa^d back not by way of a Burn which has no origin or ancestry; it is a sum 
whice represents a repayment of the amount previously paid by that company in the 
form of Excess Profits Duty upon their trading. If it is to have that character and 
is to be treated as such a profit, although it is to be a repayment of sums paid in 
respect of profit, it is to be treated as a profit for the year in which the repayment is 
received. The word “treated” indicates that it is to be deemed to be something 
which in fact it is not, or whether it is so or not it is to be treated as a profit, and, 
therefore, it is, to my mind, impossible to disouss the question of whether or not 
difficulties may arise or whether it may be criticised as financially not quite sound 
that it should be treated in this method in that particular year; but we are told by 
the Statute that it is to be treated as a profit for the year in which the repayment ia 
received. When it is repaid treating it as a profit, we find that the company had 
for some years ceased to trade. Does that prevent it being possible to assess it to 
Income-tax ? If it is treated, as 1 think it is intended to be treated, as an assessable 
profit for the year, for the reason which I have given and for the very purpose for 
which its repayment has been made, then it it possible to do so, because we have on- 
ly to look at one or other of the same Rules in which this particular Rule finds its 
place, and there it is laid down that where business has been set up and commenced 
within the year of assessment, the computation shall be made according to the Rules 
applicable to Case VI”. It cannot be said in the facts of the present case that there 
is a business which has been going on for three years prior to the time when this 
repayment waa made. It cannot be said that it was commenced within a period of 
three years and by a process of exclusion we get the fact that here is an assessable 
profit received by the liquidator cf Nesbitt Limited, which is to be treated as a profit 
for that year. As to the character and nature of repayment the same Honourable 
Lord M. R - observed: “It comes back, therefore, not having lost its character but 
being still the repayment of a sum — too much, it is true, — but a sum taken out of 
the profits which were made by the company in the course of its trading, profits 
which at the time they were made subject to income-tax and to Excess Profits Duty, 
and that is the character of the repayment that has been made.” 

Scruiton L. J. Dubitans referriug to the case reported as 9 T. C. 92, observed: — 

I am quite satisfied that Parliament never thought of the facts that have 
given rise to this case, and it is not surprising that I also find it diffiicult under those 
circumstances to be sure of what they meant by the language they have used about 
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facts that they did not think about. But I am not sufficiently strongly convinced 
of the error of that case formally to dissent from the conclusion that my brothers 
have arrived at, and I am content myself with remaining in the position of Lord, 
Saids — DubitanSt I am the more satisfied to remain in that position because I do 
not think the decision of the Scotch Court or of my brothers will do any particular 
harm. 


A. & W. Nesbitt Ltd. v. Mitchell . 

11 T. C‘ 211 (214, 217, 218; 219, 220). 

S. 38 (3) Repayment of Excess Profits Duty in case of loss — Amount assessable 
to income tax as profits under Schedule D. Case VI. 

Assessees carried on a business of managing a sugar Plantation. On 12th 
August, 1921, the said business was transferred to and taken over by a limited com- 
pany incorporated in Scotland, and after the above date, the asseseees ceased 
business. Assessees were assessed to and paid Excess Profits Duty for all accounting 
periods to which that duty was applicable upto and including the accounting period 
of 12 months ending 30th June, 1912. Deudction of sum paid of as Excess Profita 
Duty was allowed in calculating profits for income tax purposes. 

For the accounting period of 12 months ending 30th June 1921 assessee’a 
profits did not reach the point which involved liability to Excess Profits Duty and 
on or about the 22nd April, 1922, assesseo received repayment of a sum of £ 16,242 
by way of Excess Profits Duty for previous accounting periods, under Section 38 (3) 
Finance Act, 1915. On assessment to income-tax on the above sum of £ 16,242 
Excess Profits Duty repaid, the appellants contended that they were not so assessa- 
ble, as they were not carrying on any trade w r ithin the year of assesment that the 
said sum was not annual profit, and that in any event, the effect of Rule 4 (1) of 
Rules applicable to Cases 1 and 11, Schedule D that the sum so received should be 
treated as profit of the year in which it was received, and thus should be included in 
the average of profits or gains on which liability (if any) to tax under Cases 1 and 
11 , Schedule D would be compiled and that accordingly the sum of £ 16,242 received 
on 22nd April, 1922, would not involve liability to tax. 

The Commissioners held that repayment of Excess Profits Duty was a profit 
assessable under Case VII Schedule D and that the form of notice was immaterial to 
bo long as the assessment was generally under Schedule D, 

On a statement of case, the Court of Sessions upheld the above finding. 

9 T.C. 92 foil. 8 T.C. 57 not appl. 

Kirke’s Trustees, v. The Commissioner Inland Revenue. 


11 T.C. *323 (326, 328, 333)=( 1927) Sees cas (H. L.) 56=(1927) Sc. L.T. 53=*13G 
JL. T. 582. 
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Excess Profits Duty— Repayment of — Profit assessable to Income*^:;. 

Assessee company obtained license to buy milk, from the Food Controller. By 
virtue of the licenses the company purchased milk in the south west area and the 
sums payable to the Food Controller under the said licenses for the Milk so pur- 
chased were debited monthly in the company’s trading account under head “pur 
chase”, as and when the company received monthly debit notes from the Food 
Controller the amount so payable and so debited, amounted in the year ended 30th 
April, 1020 to the sum of £ 8,236. 

It was not until April, 1924, that the House of Commons agread to the omission 
of the milk charges and following the resolution of the Board of Trade, the said sum 
of £ 8,236 was repaid to the company in May, 1924. 

On assessment on this sum, the company contended that the sum of £ 8236 in 
question was no part of the trading profit of the company for the year ending 30th 
April, 1920, that the said sum became an asset of the company’s trade which was 
not until after the close of the year 1920. 

The Commissioners held that the sum was profit arising to the company in the 
year ending 30th April, 1920, the year in which the sura recovered had originally 
been debited in the company’s acoounts and in which the transaction look place out 
of which the payment arose . 

They accordingly confirmed the assessment. On appeal, the King’s Bench 
Division (per Rowtatt J.) upheld the finding of the Commissioner observe that the 
question involved was one of reopening accounts, the principle of which had already 
been established. 

12 T. C. 768, 12 T. C. 997, & 43 T. L. R. 477 ref. 

English Daires Ltd . v. The Commissioner Inland Revenue . 

12 T. C. 597, (601, 602, 605, 606.) 

PROFITS, ASSESSABLE-REPAYMENT OF E. P. D. 

Finance Act, 1921, S. 38 and Finance Act, 1915, S. 40 —Repayment of Excess 
Profits Duty — Assessibility as profits. 

Assessors company got a repayment, resulting from a claim under Section 38 f 
Finance Act, 1921 on the 31st December, 1922 

This sum was credited in the accounts of the company for the year ended on 
that date, the profits of which were brought into the average for purposes of assess- 
ment to income tax. No question, therefore, arose as to this sum. He got another 
sum as a result of a claim under Section 3", resulting from a revision of the com- 
putation of Excess Profits Duty on the basis of half yearly accounting period in lieu 
of yearly ones over the life time of the duty. A further refund was made as the 
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result of a claim made in respect of the postponement of the renewals and repairs 
under the provisions of Section 40 (3) Finance Act, 1915. 

Reducing from the above two amouota of £ 50,000 as to the last two items a 
sum of £ 6,250 as nececsary expenses incurred by the company, in the recovery of 
the above sums, the assessees were assessed to income-tax on the difference, being 
£ 43,750. 

Repayment of his amount was made in May and November, 1927, and the 
amount was entered in the accounts of the company for the year ending 30th 
November, 1927, and was not included in computing the liability for 1928-29. The 
company contended that the last amount relating to renewal and repairs was not a 
repayment of Excess Profits Duty and that the sum was the equivalent in duty of 
repairs a deduction for which was admissible when the Excess Profits Duty was first- 
computed, and that the allowance was then due and the subsequent admission of 
repairs in its effect upon tax could not be termed a repayment of Excess Profits 
Duty. The Commissioners confirmed the assessment. On appeal to the King’a 
Bench Division the above finding was upheld (per RowlaJtt L. J .) with the following 
observation “when one looks at Section 37 (2) of the Act of 1921 it is to be observed 
that when, upon the final determination of any modification provivionally applied 
under Section 40(3), it is found that there is a deficiency or excess it is to be taken 
into occount in computing the excess profits or deficiencici?s on losses, as the 
may be, for the final accounting period.” 

Olive & Partington Ltd. v Rose. 

14. T. C. 701, (7044, 709) 

Section 36, Finance Act, 1921 and Section 38 (3), Finance Act, 1915— Exces* 
Profits Duty repaid— Profits assessable-tax. 

Assessee carried on business of a bulider and contractor. His profits were 
assessable to Excess Profits Duty. 

The Excess Profits Dnty payable for the accounting period of 12 months, 3ist- 
December, 1918 and 3 1st Deeember, 1919 was £ 52,683 and £4,387 respectively. 
Orly £ 2,000 cash, however, was paid in respect of these sums, the remainder being 
allowed to stand over as an amount due to the Revenue. The deficiency in duty 
estimated in accordance with the provisions of Section 38 (3) Finance Act 1915, in 
respect of the accounting period 12 months to 31st December, 1920, was £49,33 i 
while in addition further relief was admitted by the Revenue under the provision 
of Section 36, Finance Act, 1921 being an adjustment of Excess Profits Duty over 
the aggregate period of the charge. Finally, after adjustment of sums due to revenue 
authorities and tho sums due to be repaid to the assessee, a sum of £3,110 was paid 
in cash to the assessee in July, 1923 the sum having been agreed between the 

parties. 
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The assesEeee contended that, the sum actually repaid £. e. £,3110 only was 
profit for purpose of income-tax assessment. 

Held: the entire amount set off (being £55,070) was, ie payment and as such 
♦he profits of the assessee for income-tax purposes) the payrr enl being a payment at 
Common Law. 

8Ch.App.407 (414) ref. 

Tarrant v. Roberts H . M. Inspector of tax. 

15 T. C. 754 (756, 769)=47 T. L. R. 199. 

POFTTS — COMPUTATION OF. 

Finance Act, 2 of 1915 Section, 38 (3) — Re-opening of computation oi Excess Profits 
and adjustment of actual loss. 

Assessee carried on the business of exporting cloth to the Ear East. During 
the years 1918, 1919 and 1920 assessee sold large quantity of goods to the National 
Marcantile Corporation, which carried on business at Shanghai. The course of asse- 
Beees* business was this. Goods sold by the assessee were shipped to Shanghai. 
Assessee draw a bill at four month’s sight on the corporation for the invoice price of 
each shipment of goods. Each bill carried interest @ 7% per annum from its date 
to the approximate date of the arrival of remittauce in London. Each bill, as it 
was drawn, vas sent with the relative shipping documents to the Mercantile Bank 
of India in London and the assessee obtained from the Bank a temporary advance 
equal to the amount of the bill. The Bank then sent the bil 1 and documents to 
Shanghai branch foi obtaining the corporation’s acceptance. The Shanghai branch 
of the Bank took delivery of the goods which was kept in its own warehouse as 
eecurity till the bill was paid. 

The goods were then handed over to the corporation and the advance made by 
the Bank to the assessee was satisfied in the ordinary course out of the bill. Assessee 
remained liable to the Bank for the amount of advance if in any case the amount of 
bill was not received. 

In 1920, the maiket in the East broke and the Exchange suffered great depreci- 
ation and as a consequence traders got in difficulties. The result was that the corpor- 
ation was unable to meet its acceptances. From Jannary, 1920 onwards, there was 
at all times a large sum owing on the bills which the corporation was unable to meet 
— the amount outstanding on 28th October, 1920, being £47, 982. 

In the couise of 1921, goods in the Bank’s warehouse were sold and proceeds 
taken in part satisfaction of the amount advanced to the assessee. After giving 
credit for these sums, there was a net claim of the Bank against the assessee amount- 
' ing to £22, 410. This was paid and setteled at £8,000 in Decemler, 1922 by the Bank 
cumbering the assessee's financially distressed position. For the assessee’s the full 
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sum of £22, 410 was shown as the bank’s claim which was allowed as a deduction* 
Later, when it was discovered that a settlement was arrived at £8,000, additional 
assessment was made on the balance of £14,410. 

The appellant contended that the liability related to the year ending 31st March, 
1921 and that the fact of the Bank having given accommodation for a part of the 
liability later on was immaterial for the purposes of computation of his liability. 

The Commissioners upheld the assessment. The finding was upheld by th® 
King’s Bench Division also in appeal. On appeal, the Court of Appeal also uphill 
the finding, observing that the sum of £22,410 was nothing more than an Interim 
determination of the liability which could bo reversed later as it was indeed done. 

12 T. C, 927 & 12 T. C. 768 not appl. 

Bernahard v. The Commissioner Inland Revenue . 

13 T. C. 723 (728, 736, 741, 745, 646), 

Excess Profits Duty— Computation of— Payment of sums by employers to seen/ a 
annuities — Payment of Pension equal in amount to annuity to pensioners — Sums 
paid not deductible. 

Assessee company was incorporated in June, 1930, in pursuance of a schem.e 
whereby the said company acquired and took over all the business, assets and liabili- 
ties of another limited company. For the purposes of taxation the assessee company 
was treated as the successor to the old company. 

The prodecessors of the old company had set up a scheme under which pens- 
ions were paid to ;<s employees who had retired or became incapacitated, reserving 
the uncontrolled discretion to vary or cease payment of such pensions. In or 
about the year 1918, or early in 1919, the Board of directors of the old company 
decided to purchase on its behalf annuities on the lives of thoso persons who had 
been granted or were receiving pensions under the said pension scheme. The com- 
pany accordingly entered into negotiations with the Equitable Life Assurance 
Society for the purchase from that society of annuities payable during the lives of 
the serving persons who were receiving pensions of amounts equal to their respect! ve 
pensions. As a result of the negotiations, a policy was, on 5th day of March, 1919 
issued by the Equitable Life Assurance Society under which the latter undertook, in 
consideration of a sum of £ 23, 100 paid to it by the old company, to pay to the old 
company during the remainder of the life of the each pensioners annuities of th© 
respective amounts by quarterly instalments, the first of which was to fall due oa 
15th April, 1919. The said policy was dated as 31st December, 1918 and the annu- 
ities payable under it were Payable from 1-1-1919. The said policy was cancelled as 
to certain annuities in 1924 and the old company received £ 7,309 in consideration 
of this cancellation. The pensioners did not at any time know of the existence of 
the policy, nor were they consulted as to this cancellation. The amount undertaken 
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in puisuanoe of the said policy to be paid by the society to the old company during 
the remainder of the life of each pensioner was equal in amount to the pension which 
was being paid by the old company to the pensioner. 

The company claimed to deduct the sum of £ 23,100 from the profits m comp* 
nting the deficiency for the purposes of Excess Profits Duty for said accounting 
period. 

The Commissioners held that the sum of £ 23,100 was wholly and exclusively 
laid out or expended for the purposes of the old company’s trade but that it consti- 
tuted capital expenditure and wad prohibited as a deduction from the profits in 
arriving at the computation under R. 3 (f) of the Rules applicable to Cases I & II 
Schedule D. They further held that the transaction in question was not one which 
would artificially reduce the amount of profits of the trade of the appellant company 
within the meaning of Finance Act, 2 of 1915 Schedule IV Aara 5. The finding of 
ihe Commissioner was upheld in appeal by the King’s Bench Division. 

7 T. C. 358 ref. 

Margan Crucibte Co . Ltd. v. The Commissioner Inland Revenue. 

17 T. C. 311 (315,317)=(I932) 2 K. B. 185 = 101 L. J. K. B. 764=147 L.T. 174. 

Finance Act, 1918 — Section 35— Computation of Excess Profits Duty — Date of 
sale of stock in trade. 

Assesses carried on the business of brewers and maltsters, wine and spirit 
merchants at Windsor. By a letter dated 11th April, 1918, the Solicitors of a limited 
firm made an offer to the assessee company for the purchase of their assets etc., at 
a certain specified price. Assets of any description, except wine and spirit stock, 
was to be included, the latter to be sold at a valuation. On the 12th April; 1918; 
ihe managing directors of the assessees assured the above letter by a letter on the 
17th May, 1918, a oontact made between the assessees company and the offering 
company was executed. The contract provided that the purchaser company shall 
wlso take and pay in cash at valuation to be made as on 24th June, 1918 and all the 
wine and spirit stock of the vendor company. Completion under the contract for sale 
took place on 24th, June, 1918 and the actual sum payable for wine, spirit etc. 
ascertained by valuation on 24th January, 1918 was paid shortly afterwards. 

Negotiations had been pending between the assessee company and the 
purchasing company for several months prior to the exchange of the letters above 
referred to and parties had practically agreed as to the terms for some time previous 
io the exchange of these lettere. The quantity and quality of the stock held by the 
assessee company was well .known at the time the letters were writtten. Assessee 
company carried on its business as usual upto 24th June, 1918 and as per terms of 
the contract of 17th May, 1918. were entitled to and reoeived the profits of the 
Jbnsiness accruing to that date. 
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Assessment to Excess Profits Duty was made on the assesee company in respect 
of the profits of the business for the accounting period ended on that date. In 
arriving at these profits two sums of £ 589 and £ 41,103 were included under Section 
35 (1), Finance Act, 1918 as receipts of business. These were paid by the purcha- 
sing company for brewery stock and wine and spirit stock respectively sold under 
the contract. The point in the case was whether the sale of the stock took place 
after 21nd April, 1918. The assessors contended that he sale took place before 22nd 
April, 1918, having been effected by the above-mentioned letters of 11th and 12 
April, 1918. 

The Commissioners Inland Revenue contended that the said sum of £ 41,108 
was rightly included in the computation of profits and that the sale did not take 
place till the 24th June, 1918. The Commissioner upheld the above contention of 
the Inland Commissioners and confirmed the assessment. 

The above funding was upheld by the Revenue Judge (Sankey J .) in King’s 
Bench Division. It was observed that the two letters of 11th and 12th April, 1918 
did not constitute a concluded agreement for sale and that the sale did not take 
place befoie the 22nd April, 1918 it bosing immaterial to decide whether it took place 
on 17th May, the date of formal contractor 24th June, the date of passing of part of 
eale money for stock. 

(1921) 3 K. B. 152 ref. 

Is evil Reid & Co., Ltd., v. Commissioner Inland Revenue. 

12 T. C. 545 (554,571,572). 

PROFITS. - COMPUTATION OF SET OFF- APPLICABILITY. 

Finance Act, 1915, Sections— 38 & Business of ship brokers, on own account and 
jointly as partner — Businesses separate for Excess Profits Duty purposes —Set* 
off inapplicable. 

Assessee, company, carried on business as ship-brokers on their own accounts 
and also as agents. They were also partners in other ship-broking firms. For Excess 
Profits Duty the profits arising from the company’s business of ship-brokers etc. 
in each accounting period from 1914 to 1920 were computed separately and in those 
accounting periods when the results showed an excess of profits over the pre-war 
standard and allowance assessments were made upon the company. 

Similarly the profits arising from firms in which the asressees were partners in 
the said accounting periods 1913-1920 were computed separately. As regards these 
assessments, the company have always reserved the right to claim that the business 
of the company and their share of the joint steamers is one and the same business 
in dealing with any liability for Excess Profits Duty. 

The Commissioners Inland Revenue, purporting to act, by way of concessions 
only, have allowed the deficiencies incurred in the company’s business as ship-brokers 
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etc. to be set off against Excess Profits Duty payable by the company in respect of 
their shares of the profits in the joint business, in co-terminus accounting periods. 

The Commissioners of Inland Revenue in accordance with the alleged conces- 
sion, allowed the company to set off a certain amount of their deficiency but refused 
to allow further deficiency to be set off. 

The company contended that it carried on only one business and that their 
share in profits of joint business was profit of the companies in which they held 
shares and that set off was possible and under term of Part III, Eidance Act, 1915, 
business could not be treated as separate. 

The Commissioners held that the company’s own and joint businesses were 
separate and that no set off could be allowed. 

The above finding was apeald by the King’s Bench Division and the Court of 
Apeal. The Court of Appeal observed that set off Excess Profits Duty cases was not 
possible like income-tax, the nature of charge in the two cases being different. 

1926 Sc. 144 & 10 T. C. 88 (112) & 4 T. C. 265 (301) ref. 

Birt Potter & Hughes Ltd . v. the Commissioner Inland Revenue. 

12 T. C- 976 (914, 985, 986, 992, 997). 

PROFTTS-DATE OF ACCRUAL 

Finance Act, 1915, Section 38 — Profits of trade or business— date of accrual, 

Assessee company carried on the business of brewers and wine and sprit mer- 
chants. In the course of this business, the company imported rum and sold it either 
in retail through public houses managed by itself or wholesale to tied public houses 
and free customers, 

On the 6th October, 1917, the Adm Tilly issued an order under Regulation 2 
B of the Refence of the Realm Regulation, issued under the Defence of the Realm 
Act, 1914, giving notice of their intention to take possession of all stocks of rum in 
bonded ware-houses in the United Kingdom. On 16th October, 1917, the assessee 
company made a return of all the rum in its bonded* ware-houses, which amounted 
to 700 puncheons (a puncheon being equal to 150 proof galons). In November, 1917 
gave notice that they decided to take provisionally pa.it of the rum only 230 punch- 
eons being some 2/7th of company’s stock and that it was decided for the present 
to pay the actual purchase-price, pluse incidental charges, carriage, rent and interest 
at 5% U P to 31 st then next, further amount as to further payment to be made 
later on. 

The managing director of the assessee company stated that the above action 
of the Admiralty had injured the company’s stock seriously and had upset their 
business for some years up. 
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The assessee company was paid by the Admiralty a sum of £ 10,315-1-4 whiok 
was payable into accounts by the company under head “Tale of Rum” This sum 
was included in the profits of the company for Excess Duty purposes for 12 months, 
ending 30th October 1918. 

A dispute, however, arose between the Admiralty and the company over the 
said rum, and on 7th October, 1920, the comapany presented a olaim to the war 
Compensation Court’ claiming £ 28,571 as compensation, less the above mentioned 
amount received on account. The said Court adjudged the right sum to be awarded 
to the company to be £ 15,624- 11-4J as compensation, credit being given for the sum 
already paid, by the Admiralty to the company in January. 

The company contended that this last mentioned balance was not a receipt of 
their profit The Commissioners discharged the assessment. On appeal, however, 
the King’s Bench, Division reversed the Commissioner's finding which was upheld by 
the Court of Appeal and the Houses of Lords also. 

The Commissioner Inland Revenue v. The New Cadle Breweries Ltd. 

12 T. C, 927 (934 ,939, 945, 951, 954, 955). =95 L. J K. B. 936=96 L. J. K.B. 
735=42 T. L. R 115=42 T. L. 11. (509=43 T.L.R. 476-134 L.T* 506=137 L.T. 126 

Excess Profits Duty- Claim for damages for breach of contract — Payment made 
by agreement, whether profits -date of accrual. 

Absessee company carried on business as worsted spinners. Their last accou- 
nting period wan the one ending 30th June, 1921. By a contract dated the 30th 
March, 1920, assessees sold to Messrs. Taylor & Co. 15,000 lbs. of yarns at 20s. 
6 d, per lbs. On 29th June, 1921, assesses agiced to cancel the said contract and 
to substitute therefore a new contract of sale of the same quantity of yam at 18s. 
per lbs. upon pay’ ient by taylor & Co. £ 1,875 of the difference due to reduced rate, 
Messrs. Taylor & Co. paid the said sum to the assessees in two instalments of £500 
on 27th January, 1921 and £1,175 on 16th Augst, 1921. 

In computing the profits of the assessees’ trade for the accounting period 30th 
June, 1920 the Commissioners Inland Revenue treated the whole of the said sum of 
£18,75 as trading receipt of the period. 

On two other contracts with F. Shirley Ltd. and A. W. Wood and Co. assessee 
got £200 and £12,500 respectively which sums were also treated as their trading 
receipt for the said period. 

Assess ee contended that the same were not trading receipts, at any rate not of 
the periods ending 30th June 1920 and 1921 in the case of the sum of £1,875 and 
£200 respectively and that the sum of £12500 was for damages for breach of contract. 

The Commissioners held the £1875 to bo trading receipt for the period ending 
30th June, 1920 and the two sums of £200 and £12,500 as the trading receipts for 
the accounting period ending 30th June 1921. 



02 


Digest of E. P. D. Cases. 


The finding was uphold by the King s Bench Division. 

(per Rowlatt J.) 

Jessee Robinson <k Sons v. The Commissioner Inland Revenue . 

12 T. C. 1241 (1246, 1247). 

PROmS— FORWARD CONTRACTS. 

Finance Act, 1915, Section 38 — Forward Contract — Date of accrual of profits* 

Assessee company carried on business as Electrical and Mechanical Engineer. 

On 24th March, 1914, the company entered into a contract for the supply of 55 
■electric motor cars, complete with control gear, delivery of which was to commence 
on 1st July, 1914 and was to terminate on 3rd 8eptember, 1914. The company itself 
manufactured motors, but it sub-contracted the control gear to another company to 
“Test", by a contract dated the 3rd April, 1914. The resultant profit to the assessee 
company under the sub-contract was to be £1,064. Owing to wax, deliveries under 
the contract were delayed. For the six months ending 31st December, 1914, only £628 
selling value of control gear was delivered, with a profit of £ 85. For the six months 
ended 3rd June, 1915, and £ 1706 selling value was delivered, with a profit of £224 
for the six months ended 31st December, 1915, further delivery were made with a 
profit of £ 184 and the final delivery took place in July, 1916, with a profit of £ 570. 
The profits were credited to the several periods (all of them accounting periods) in 
in which deliveries were affected. The assessee company contended that the profit 
on the transaction in question was ascertained and made on the completion of the 
contract for the purchase and sale, i. e. on 3rd April, 1914, that the said profita 
resulted from pre-war contract and did not form part of the company’s profits and 
gains of the various accounting periods in which delivery took place and that the 
way in which the company’s accounts had been drawn up could not bind the com- 
pany for taxation purposes. 

The Commissioners disallowed the Company’s contention. On appeal, the 
King’s Bench Division (per Rowlatt J.) Reversed the Commissioner’s findings and 
allowing the appeal, remanded the case. The Court of Appeal reversed the order 
of the King’s Bench Division, on appeal and restored the Commissioner’s finding. 
It was observed that the profits were neither ascertined nor made, at the time that 
these contracts were concluded and that the only proper way in which the profita 
arising from the working up of this contract ought bo be brought into account 
was to ascertain them as and when they were realized. 

The directors of the company held 4,300 shares out of a total number of 7, 000 
shares. They thus had a controlling interest and proceedings were taken under 
Section 49 (1) and the company was treated as a firm and the directors as partners 
thereof. It was contended on company’s behalf that the directors did not have a 
controlling interest in the company and that consequently their fee and salaries should 
Be allowed as deduction in computing Excess Profits Duty. 
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The Commissioners held that the directors of the company possessed a controll- 
ing interest and that consequently the Commissioner Inland Revenue could treat the 
company as a firm and the directors as partners thereof. They accordingly dismissed 
the appeal and confirmed the assessment. 

A case having, thereupon, been stated to the Court of Sessions, the Court upheld 
the above finding. 

The Olasgow Expanded Metal Co . Ltd. v. The Commissioner Inland Revenue , 

12. T. C. 573. (578, 580)=(1923) Sess Cas 365. 

TRADE OR BUSINESS. 

Finance Act, 1915, Schedule IV, Part 1, Rs. 8 & Section 38— Business of making 
investments — Trade or business — Chargeable to Excess Profits Duty. 

Assessee company was formed in 1917 to acquire, hold and guarantee the subs* 
cription of shares, stocks, debentures, debenture stocks, bonds, obligations and 
securities, issued by any company constituted or carrying on business in United 
Kingdom or in any colony, dependency and also those issued by any government or 
sovereign and to purchase and deal with real and personal property and rights of 
all kind. 

The assessee company held the whole of the share capital of a Japanese comp- 
any, purchased in 1917, the whole of the common stock of Canadian company a 
holding of £ 550,000 in tho Victory Loan, purchased in 1919, and a holding of refo- 
renco shares in Amalgamated Cotton Trusts. 

The Chairman, the Managing Director and other directors of the assessee comp- 
any. A majority of the meetings of tho company was held for tho purpose of passing 
transfer of shares in the assessee company. 

The conpany contended that it exercised no control,, other than that of a 
shareholder over the Japanese and Canadian compmie3 in* which it held shares, that 
it was a holding company and stood in the same position as an individual acquiring 
and holding investments and that it did not carry any trade or business and was 
thus not within the charge to Excess Profits Duty. 

The Crown contended that the principal business of the company was to mak- 
ing investments that the respondent company was carrying on trade or business 
within Section 38(1) and that its profits were chargeable to Excess Profits Duty. 
The Commissioners were of opinion that the Company was a holding oompany only, 
not carrying on any trade or business. They accordingly discharged the assessment. 
On appeal, the King’s Bench Division reversed the above finding, holding that tho 
company’s business was that of investment and thus its profits were within tho charge 
of Excess Profits Duty. 

The Commissioner Inland Revenue v. The Tyre Investment Trust Ltd. 

12 T. C. 646* (654,655 656) =132 L. T. 59. 
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Ss 39 and 40 (2) — Port of London Authority carrying on trade— Assessable of 
Excess Profits Duty— Standard of charge. 

Assessee, Por of Loudon Authority, are the authority appointed by the 
Port of London Act, 1908. Under the said Act, assessees were entrusted 
with certain duties for improving and administrating the London Port, which 
duties they have been discharging. They have, for the said purposes 
taken over and carried the undertakings of the Dock Companies, have exercised the 
powers conferred on them of purchasing their main undertaking affording facilities 
for the loading, unloading or ware-housing of goods in the Port of London by acquiring 
with the consent of the Board of Trade and carrying on the business of two companies, 
the one being the business of discharging and loading grains and other goods and the 
other of constructing granaries, cranes, and ware- houses. They were in fact owners of 
docks and of lands, buildings, railways and other works e g . ware-houses, hotels and 
other properties. 

Their revenue was derived from dues and rent on shipping and rates and 
charges for accommodation and services rendered and they also received income 
iiom ware-housing goods and from rents of properties, railway rates and tolls, 
dredging licenses, river toll.-,, hiie of dredging plant, canal toils and fees for tho 
registration, and licensing of craft and watermen and receipts from various other 
aourees. 

On their profits derived from the businesses transferred to them for Dock Comp- 
anies, etc., or subsequently acquired or purchased by them, they were assessed to 
Excess Profits Duty upon the basis of pre-war standard of profits. The assesses, on 
appeal, contended that they were not a body carrying on a trade or business within 
the meaning of Part, 111, Finance Act, 1915, that they did not and owing to their 
constitution could not make any profit and that any surplus accruing to them in their 
revenue account was purely of a temporary and accidental nature and was not piofifc 
assessable. 

The Commissioner determined that the London Port Authority, the assessees, 
were carrying on trade or business within the meaning of Finance Act, 1915, Part III 
and made pi of it in so doing, within the meaning of that Act, On appeal, held. ( by 
the High Court) the absessees did carry on trade or business and that they were 
rightly assessed as above. The finding was upheld by the Court of Appeal also. 

( 1919 ) 2 K.B. 650 & 2 T.C. 25 ref. 

The Port of London Authority, v. The Commsisioner Inland Revenue . 

12 T.C. 122 ( 132,134 )=( 1919 ) 2 K. B. 608=( 1920 ) 2 K. B. 612=89 L. J. K. 
B, 547= 123 L. T. 316=36 T. L. R. 460. 

S. 38 — Receipt of royalty by a company for sale of patents —Not a trade or 
bussiness. 

As seseee was a company incorporated: under the Acts relating to limited compa- 
nies. By an agreement, the company agreed to take over and work certain inventions 
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on payment of royalty. Later, a new company was formed, the former company 
having been wound up. The liquidators of the old company agreed under an agree- 
ment to transfer all the old company’s rights and assets to the new company in 
consideration of £30,000 in cash, £ 80,000 in fully paid up shares and a royalty of 50 
per effective horse power on every machine sold . 

Under the agreement as above-mentioned, large sums became payable to the 
liquidators and it was found inconvenient for the old company to continue in liquida- 
tion. By an order obtained on 15 th June, 1900 the winding up of the old company 
was stayed and smce that the said company has continued as a company to receive 
the sums to which it was entitled and to make distribution to its shareholiera . 

The above agreement was later modified by subsequent agreements in 1901, 
1904 and 1905, entered into between the two companies and Mr. P. whose inventions 
the old company had undertaken to work. 

No part of the expenses of the new company in connection with the experimen- 
tal work on the patents was charged to or borne by the old company, which had no 
separate office or staff and the new company did the Secretariat work repuired by 
the old company for calling directors or pliareholders’ meetings ami the piyraent of 
dividends. 

It was contended on behalf of the old company that it was not carrying on any 
trade or business within the meaning of the Finance Act, 1915, Part III, and that it 
was not liable to Excess Profits Duty assessment. The special Commissioner 
determined on facts and evidence that no trade or business within the moaning of 
Finance Act 1915, part III was carried on by the old comptny. 

The finding o* the Commissioners was upheld in appeal by the King’s Bench 
Division (per Rowlatt J.) it being held that the royalties were in effect payment by 
instalments of part of the price of the property which the old company had disposed 
of to the new company and that the right to the royalties being practically the only 
interest in the undertaking that the old company retained, it had nothing to do but 
simply to receive the royalties. 

As such, it was held that the old company carried on no trade or business within 
the meaning of Finance Act 1915 and was assessable to Excess Profits Duty. 

The Commissioner Inland Revenue v. The Marine Steam Tarbin Co. Ltd. 

12 T. C. 174 (178, 180=(1920) 1 K. B. 193-89 L. J. K. B- 49-121 L. T. 
368=35 T. L. R. 599. 


Finance Act, 1915, Sections 38 & 39— Syndicate formed to acquire concessions and 
rights— Profits of syndicate — assessment to Excess Profits Duty. 

Assessee, syndicate was a company incorporated on the 10th January, 1905, 
under the Companies Act. It was formed to apply for purchase or otherwise acquire 





Digest *or E. P. D. Cases. 


concessions, rights and privileges of every kind in relation to mining, electrical, 
agricultural land, and water in the control of works of any kind in Korea or elsewh- 
ere and to work, exploit and turn the same to account. 

The business of the company was to be managed by directors who were to exerc- 
ise all powers of the company, and do on behalf of the company’ all such acts as were 
within the scope of the Memorandum and Articles of Association of the company. 

The Syndicate acquired in February, 1905 a half right to concession in Korea 
extending over 216 square miles on which was situate a gold mine. The title to this 
concession was granted by the Korean Government and was held jointly with an 
American firm of Collbran and Bostwick under an agreement dated the 7th February, 
1905. It was originally intended that the Syndicate should itself develop and work 
the concession and should also obtain and develop other concessions for which 
preliminary negotiations had been made. Theso expectations, however, were not 
fulfilled and on the 2nd March, 1908, the Syndicate executed a lease of their share 
In the concession to the A erican company. During the year ending 31st March, 1916 
and 31st March, 1917 the income of the Syndicate had been derived solely from the 
interest on bank deposit and from royalties received under the lease. 

The Syndicate employed as its agent a resident in Korea at a small retainiug 
fee of some £ 25 per annum. 

The Syndicate was assessed to Excess Profits Duty on the above profits. It 
was contended on behalf of the Syndicate that it was not carrying on any trade or 
business within the meaning of Finance Act, 1915, Section 39. The Commissioners 
allowed the appeal and discharged the assessment, holding that the company was not 
carrying on any business, the receipt of interest and royalties alone which tne comp- 
any had been doing, not being a business. 

The above finding was upheld by the King’s Bench Division (per Rowlatt J.) 
The finding was reversed by the Court of Appeal. In appeal, it was held that the effect 
of the agreement between the assessee and the American company was the carrying 
out of the object which they undertook to attain, i. e. of acquiring a concession and 
working, exploiting or turning the same to account that in such a case Section 39 has 
to be read with the c hanging Section 38 and that the purpose of acquiring concessions 
and turning them to account was a ‘business’ as contemplated and spoken in Section 
39 of the Finance Act, 1915. 

The Com missioner Inland Revenue. /. The Korean Syndicate Ltd . 

12 T. C. 181 (186, 197, 198, 201, 202, 205’208)=(1920) 1 K. B. 598=(1921) 3 
K. B. 258=89 L. J. K. B. 779=90 L. J. K. B. 1153=122 L. T. 371=125 L. T. 615= 
36 T. L. R. 179=37 T. L. R. 735. 
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TRADE OR BUSINESS 

St. 38 and 39 Income of inventor from receipt of Royalties — Not profits assessable 
to Excess Profits Duty. 

Assessee had for many years been an mventor and had applied for and been 
granted a large number of patents, in all amounting to rather under 400. Of these, ho 
had only sold one, twenty five years ago. He did not himself manufacture tho 
patented articles. 

Assessee had for some time past been the managing director of a company, 
manufacturing and dealing inter alia in cycles and cycles parts and accessories. On 
15th February 1907, the respondent entered into two agreements with the above 
mentioned company. One of the agreements provided that assessee should continue 
to hold the office of the managing director for a further period of five years from the 
date of execution of the above agreement on the terms therein set out, receiving a 
salary of £ 800 per annum and commission dependent on results. The other agreement 
provided that on the terms and with the limitations therein expressed, the company 
should have the right to elect to be interested in and entitled to a share in any disco- 
very, invention or design made by the assessee while in the employment of the said 
company. 

Assessee was the director of another company. From the latter company it 
received royalties. The question was whether the receipts of these royalties were rece- 
ipts from trade or business within Section 39 Finance Act 1915. There was a differen- 
ce of opinion amongst the Commissioners, one holding that while profits from royalties 
were not profits arising from trade or business, within section 38 ( 1 ) Finance Act 2, 
of 1915, in this particular case, as the facts showed that the respondent had made it 
the business of his life to discover and invent means whereby profits could be realized 
in the course of trade and to take active part in the supervision; management and 
control of the manufacturing and trading operations necessary to such realizations, tho 
profits accrued to the assessee from a business within the meaning of those words as 
used in Section 38 ( 1 ) and that, therefore, he was not within the exemption in Sect- 
ion 39 ( o ) Finance Act, 1915. The other Commissioner, however, took the contention 
put by the assessee as oorrect. The Commissioners* determination was in favour of 
the assessee and they discharged the assessment. 

The above finding of the Commissioners, that the assessee was not carrying on 
m business, the profits of which were liable to Excess Profits Duty, was upheld by tho 
King’s Bench Division in appeal. 

The Commissioner Inland Revenue . v. Songster. 

12 T. C. 208 ( 213, 214, 216, 217 )=(1920) 1 K. B. 587=89 L. J. K, B. 673= 
122 L. T. 374=36 T. L. R. 158. 

trade or business carrying on of. 

Section 38— Carrying on of trade or business. 

A tramway company ( called the Old Company ) sold the whole of its undertak- 
ings, with the exception some lands to another Tramway company, (Anglo-Argentine ) 
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in consideration of an annual sum of £70,000 to represent the payment over 80 years 
of the capital sum treated as the undertaking and interest, year by year, on the 
unpaid portion. By an arrangement, a Now Company superseded the Old Company. 
The right to receive the above mentioned sum of £ 70,000 a year was assigned to the 
New Company. The Old Company handed a further sum of £111, 500 to the New Co- 
mpany. Lands excepted from sale to Anglo Argentine Co., also were assigned to the 
New Company. The New Company in return for the extinguishment of the debentures 
of the Old Company issued debentures of its own to the face value of 50% in excess 
of the face value of old debentures, being a lower rate of interest, so that the income 
was the same. It also issued shares, extinguishing old shares, the new shares being 
greater in total face value than the old. Under an agreement between the Old and 
the New Company, the debenture stock of the New Company was to be redeemed at 
par in 1935 (the termination of the annual payments of £70,000 year). This latter 
sum was to be held under special trust to pay the interest of debentures yearly, adm- 
inistration expenses and dividend. The income of the farm was to be accumulated 
to form a fund, which would be the equivalent of the share capital at the end of the 
time. 


In the above circumstances, it was contended that the New Company did not 
carry on business or trade. It was held that the New Company was carrying on trade 
nr business. 

The Comjnissioner Inland Eeienue v. City of Buenes Ayres Tramway Co. r 
<1904) Ltd. 

12 T. C. 1125 1125, 1142.) 

Finance Act, 1915— Section 38, Carrying on of trade or business. 

Assessee company in this case was formed to acquire steamships and other 
vessels, to build, charter and let out on hire and trade with ships, to carry on busi- 
ness as shipowner and to invest and deal with company’s money not required for any 
immediate purposes. 

The company held certain treasury Bills. It was held by the King’s Bench 
Division (per Rowlvtt J.) that the Company did oarry on trade or business. 

12 T. C. 657 

(South Bihar By. case) ref. 

The Commissioner Inland Revenue v. Dale Steamship Co. Ltd . 

*12 T. C. 712 (718 — 720.) 

•This was also a oaso under Section 52, Finance Act, 1920. relating to Corporation Profits 
Tax. It has also been noted briefly here for reasons similar to that given undar the Wesfcloing. Tb« 
South Bihar Railway and the Ecoontrio Club Ltd. 

12 T. C. (657; 
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Finance Act, 1915, Section 38— Carrying on trade or business— company formed 
to construct a railway — fixed annual rent, transfer lees, interest and dividends,, 
receipt of company. 

Assessee company in this case was formed to construct a railway in Scotland. 
It was incorporated by an Act. The company was, under the Act, to receive 4% on 
the amount spent on construction of the railway, together with a further fluctuating 
and contingent rent dependent on receipts from the railway. By an amending Act, 
passed later, a fixed rent of £ 12,500 was to be paid to the assessee company, free 
and clear of all deductions except income-tax. 

Apart from this, the sole revenue of the company consisted of a small amount 
of interest on cash at its bankers, of dividends on investments and a trifling amount 
received by way of transfer fee on the transfer of company’s shares. 

The company was scheduled as a “Railway company,” under the Railway 
Act, 1921. 

On the company contending that it did not carry on any trade or business, it 
was held that the company was carrying on trade or business. 

*12 T. C. 657 ref. 

Finance Act, 1915 — S. 38 carrying on of trade or business. 

Where a company, formed to acquire interests in free hold estate, held invest- 
ments, had power to exchange any of its investments and deal with the mines of the 
company the revenue of the company consisting of rents from leases, it was held by 
the Court of Appeal that the company carried on trade or business. 

12 T. C. 18 i 197) ref. 

The Commissioner Inland Revenue v. The Westleigh Estate Co , Ltd. 

12 T. C. 657 (687,693, 698)=(1923) 2 K. B. 514— (1924) 1 K. B. 390=1925 
A, C. 476=92 L. J. K. B. 990=93 L J. K. B. 289=94 L.J.K.B. 386=155 L. T. J. 
387 = 130 L T 538=132 L. T. 802=39 T. L. R. 461=40 T. L. R. 308=41 T. L. R. 
328. 

Finance Act, 1915, S. 38— Carrying on of trade or business. 

Assessee company was formed to supply to the Secretary of State for India in 
Council, funds and materials required for the construction, completion and making 
ready and fit for pablic traffic a railway. Its receipts were derived*? from annual 
payments made by the Secretary of State. It was concerned in the business of 
disposing and dividing profits. 

It was held by the Court of Appeal that the Company carried on trade or busi- 
ness. The finding was upheld by the House of Lords also. 

•The case related to corporation Profits but as the point involved was one of “carrying on 
trade or business” also, which 1b necessary for tho determination of Excess Profits Duty assessment, 
It has been noted briefly here. 



JOO 


Digest of E. P. D. Casks. 


The Commissioner Inland Revenue v. The South Bihar Railway Co., Ltd . 

657 (680, 694, 695, 698, 712). 

finance Act, 1915, S. 38-Carrying on of trade or business. 

In this case the company in question was a social club. The income and prope- 
rty of the club was to be applied towards the promotion of the objects of the club 
and no member of the club in his character as such was entitled to receive directly 
or indirectly any dividend, bonus or other profit out of such income or property. It 
was held by the Court of Appeal that the company did not carry on trade or business. 

2 T.C. 100, & 2 T. C. 460 ( 482,483 ) ref. 

The Commissioner Inland Revenue v. The Eccentric Club Ltd. 

*12 T. C. 657 (691, 697, 703, 704). 

Finance Act, 1915, Sections 38 & 39—Carrying on of trade or business for Excess 
Profits Duty purposes — Company assigning rights and receiving royalty — Liability 
to Excess Profits Duty. 

Assessee company, incorporated in 1912, acquired certain properties and rights 
to bore for oil in Budderpore, Assam. The company proceeded to drill wells for oil on 
some of the properties and lands, the subject of the said rights and erected certain 
buildings and plants thereon in connection with the said drillings. 

By an agreement dated the 8th April, 1915, made between the assessee com- 
pany and the Burma Oil Co , Ltd., the assessee company transferred the rights to bore 
oil, in consideration of payment of royalty and a fixed sum as expenditure of the 
assessee company up to 31st March, 1915 The Burmah Oil Company was to render 
account of the production of petroleum and of the quantity of fuel used and the roy- 
alty due, every month, to the assessee company. The said company was not either to 
mortgage or assign the rights so sublet to them under the above-mentioned agree- 
ment. The Burmah Oil Company duly acted on the agreement and paid the sum of 
£ 12,500 expenditure as therein provided. The royalties payable under the said agree- 
ment were also duly paid to the assessee company’s agent at Calcutta. 

Assessee company employed a resident representative to check the quantities 
of oil produced by the Burmah Oil Company and to forward a monthly statement ta 
the company in London and did from time to time distribute by way of dividend 
the balance of the royalties payable after defraying therefrom the above cost of 
checking. The company contended that as from 8th April 1915 the date of agreement, 
it ceased to carry on trade or business for Excess Profits Duty purposes. The Comm~ 
issioners found as a fact on evidence that the company was not carrying on trade or 
business within Section 38 Finance Act, 1915 and they accordingly discharged the 
assessment. 

* These three cases occurred trader Section 52 , Finance Act, 1920 for the purposes, not of Exocmt 
P rofits Duty, but of Corporation Profits Tax as they touched and deoided the question of 4 4 carrying 
on trade or business" also useful and necessary to be looked in to for the purposes of Excess Profit* 
Duty assessment, they have been noted briefly here also* 
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On a case being stated, the King's Bench Division ( per Rowlatt J.) held that 
the Commissioners' finding was, on the facts above- stated erroneous in law, that the 
question was one of fact only and that, under the agreement of 1915, the assesses 
company had not transferred the whole of their property, as they had imposed 
upon them certain delegations left in respect of the property and certain rights, of 
getting the property back again if the Burmah Oil Company did not carry out their 
agreement. 

12 T.C. 181 ref. & reJ. 

The Commissioner Inland Revenve . v. The Budderpore Oil Co Ltd. 

12 T.C. 467 (473 , 477, 480, 481 .) 

Finance Act, 1915. Section 38 — Finance Act. 1918, S. 35 — Profit! of trade of 
a party intehding to retire from business — Assessibility to Excess 
Profits Duty. 

Assessees had carried on business as wine and spirit merchants in Belfast fora 
number of years. Early in 1916 they decided to retire from business. This decision 
they communicated to their customers in a circular dated the 18th March, 1916. On 
the 24th March, 1916, they also issued to their customers a circular setting out the 
amount and nature of goods which they had for sale and in this circular they specifi- 
cally stated that they were retiring from business. 

It was found as a fact that the assessecs did nor want to sell their business as a 
going concern but that they wanted to dispose of their stock to their regular 
customers. 

In 1916 thoi was not much demand for their stock but in 1917 they were 
practically able to dispose of their entire stock, realizing thereby a sum of £48 ,402- 18- K 
They purchased no stock after they had decided to retire except that they 
made some purchases to meet ruuning contracts with some distillers to take certain 
amount of spirit in each year up to 1917. At the close of 1917 they still had stock 
in hand amounting to £ 1,020 in value. 

There was no purchase of stock in 1918. 

On a return for assessment to Excess Profits Duty made by the assessees on 
11th April 1918 they stated that they desired to discontinue the business at the 
earliest possible date, showing thereby that they were still in business* The profits 
for the accounting period to 31st December, 1917, the subject of the return were 
£36,689. Assessees contended that they were not liable to be assessed to Exoea» 
Profits Duty in respect of the year 1917 and that Section 35 Finance Act 1918, 
observed on the face of it that there was no such liability. The Commissioners held 
that the assessees were carrying on trade or business and were liable to be charged 
within Excess Profits Duty in respect of the profits arising therefrom for the account* 
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ing period from 1st January to 31st December 1917. On appeal, the King’s Bench 
Division upheld the Commissiorers finding but the Court of Appeal reversed the 
finding of the Commissioners and the King’s Bench Division. The House of Lords 
upheld the finding of the Court of Appeal. It was observod that if the facts determ- 
ined warranted the conclusion that the sales were realization sales and were capital 
transactions incidental to winding op of the business, Excess Profits Duty could not 
be charged. 

12 T. C. 327 & 4 T. C. 618 ref. 

J. A R. 0 . Kane d; Co. v. The Commissioner Inland Revenue . 

12 T. C. 303 (309, 339, 346, 358)-=5o I. L. T* R. 75=126 L. T. 707. 

Section 38— Carrying on of trade for Purposes of assessment to Excess Profits 
Duty. 

Assessee had, since 1910, carried on a business of a wholesale agricultural 
machinery merchant in the city of London. Ho had any connection with the linen 
trade; nor had he ever had any transaction in surplus Government stores. 

On 5th May, 1919, assessee happened to visit the Government Depot in comp- 
any of some other persons and a large quantity of unbleached linen lying there, that 
had been acquired for the purpose of covering aeroplanes, attracted the assessee’s 
attention and its use were explained to him by an official on the spot. Assessee 
decided to purchase the same before leaving 1 he spot and after brief negotiations, 
did ac^uallj purchase the same in the quantity of 44,803,888] yards at Is. 8d. per 
lineal yards for a total sum of £ 3,733,625-5-5 without regard to quality or width. 
The assessee, feeling that the Belfast Manufacturers were his best purchasers organi- 
sed, in order to alarm them, an advertising campaign, by leading them to think that 
their market would be undermind. For this purpose he rented an office for which he 
paid rent, rates and taxes; he furnished his office; installed it with a telephone and 
employed a staff of a number of clerks and an adversiting manager at a high salary. 
He issued circulars, inserted advertisements on a large scale in the trade journals and 
important newspapers. He offered commission of l{ percent to any body who intr- 
oduced orders. He incurred an expenditure of large sum on postage and telgrams. 
The result was that the entire quantity of unbleached linen was sold off in the same 
state in which it was purchsed. A sale book, a delivery book and a ledger was kept 
and generally all the books were kept that would normally be kept in a trading 
col 'Orn . 

On the above facts, the assessee contended that he did not carry on any trade, 
or concern in the nature of trade in connection with linen that the transaction was a 
gambling one and that the profito were not annual, chargeable under 
Case VI. 

He was assessed to Excess Profits Duty on the profit arising out of this linen 
transaction. On appeal against the assessment, the Commissioners held that in exer- 
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rising the above activities, the assesses was carrying on a trade, the profits of which 
were assessable to Excess Profits Duty. On appeal to the King’s Bench Division held 
(per Rowlatt J.) that the assessee carried on a trade and that the fact that ho made 
only one purchase did not prevent the subject matter being a trade. 

5 T. C. 159, 12 T. C. 358 and 7 T. C. 125 ref. 

Mariiu v. The Commissioner Inland Revenue. 

11 T. C. 297 (302, 308, 310).=(1926) 1 K. B. 550-95 L. J. K. B. 497=135 
L.T 523=42 T.L.R. 233 = (1927) A.C. 312=96 L. J. K. B. 379=136 L. T. 580=43 T. 
L.R. 116. 

TRADE OR BUSINESS— POST-WAR ISOLATED TRANSACTION 
Finance Act, 1915, Ss. 38,39,40, Schedule IV. Part II Isolated transaction — 
Business commenced after the 1914 War — Assessibility to Excess Profits Duty — 
Construction of Finance Act 1915 and subsequent Act. 

Three persons, members of three firms, engaged in wine trade, entered into a 
speculation independently of their firing forming together a little syndicate for spec- 
ulative purpose. They bought a large quantity of cape brandy from the Government 
of South Africa. They did not buy the entire quantity there all atonce but piecemeal, 
as they did not know how much of it was there, but ultimately they did buy the 
whole lot. 

They succeeded in selling some of it at a profit for export to the East and they 
brought the remainder home to the United Kingdom. They blended it with French 
Brandy for which they employed three firms whom they paid. They, recorked It in 
more casks, of course, and then they disposed of it piecemeal in some hundred tran- 
saction within a period of fourteen months. It was admitted that the intention of 
these gentlemen forming the syndicate was to sell the whole of tho brandy in quest- 
ion at a profit. This intention was successfully carried out in the manner above 
indicated. None of these three persons had ever before been engaged in a simlar 
transaction. On assessment to Excess Profits Duty on the profits of the sale of the 
said brandy in the above mentioned manner, the assessees’ syndicate contended that 
the profits w r ere capital profits on the realization of speculative investment and 
were not profits arising from any trade or business carried on by them that theirs 
was an exceptional and isolated transaction, not amounting to carrying on of trade 
or business. Alternatively they contended that as their trade or business, if at all 
taken to be so, commenced in 1916, ie . after the outbreak of the 1914 war, they were 
not chargeable to Excess Profits Duty. 

There was no question or dispute as to the amounts or figures. The Commiss- 
ioners held that the profits were from trade or business carried on during the account- 
ing period and that the same were chargeable to Excess Profits Duty. 

On appeal, the King’s Bench Division ( Per RowlettJ . ) upneld the Commission- 
er’s findings. The Court of Appeal also upbeld the said finding, on a true construction 
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of the 1915 Act and the subsequent Finance Act, connected therewith. Referring to 
Section 45 ( 1 ), Finance Act, 1920, it was observed : — 

( Per Lord SterndaU M.R. ) 

“Therefore, it speaks, of a business which had no pre-war trade year and conte- 
mplates that such a business might and would be chargeable with Excess Profits 
Duty” 

Subsequent litigation on the same subject, it was observed, might be looked 
into to see what is the proper construction to be put on an earlier Act, where that 
earlier Act is ambiguous on any point. 

(1900) 1 Q B. 156 ref. 

The Cape Brandy Syndicdte v. The Commissioner Inland Revenue . 

12T.C. 358 (262, 368, 373, 382)^(1921) 1 K. B. 64-(1921) 2 K. B. 403-90 
L. J. K. B. 461-150 L. T. J. 266-125 L. T. 108-37 T. L. R. 402. 

St. 38,39 and Schedule IV Part I* R. 81 lease of property— income from dividend 
and of interest of investments and from rent under leases — Trade or business — 
Assessibility to Excess Profits Duty. 

Assessee company was formed to take over the lease of a theatre and some other 
theatrical proparties. During the several five accounting periods from 1st April 1914 
to 31st Maroh, 1919 it had no interest in any theatrical property or effects. During 
the said five yerrs the whole of the real estate belonging to the company was let to 
five tenants under leases the period of which was in no instance less than 89 years. 

Apart from the secretary and derictors, the company had no officers. An acco- 
untant audited the company’s accounts and was paid fee for his services. The income 
of the company consisted of the rents payable by the aforesaid five lessors and of 
interests and dividend from investments. The business transacted at the directors* 
meetings was purely formal; accounts were received and passed, dividends declared 
and officers elected. 

On these facts, the company contended that that it did not carry on any trade 
or business and was not liable to payment of Excess Profits Duty, or that, alternati- 
vely, its income was excluded from liability under Rule 8. Part 1, Schedule IV, 
Finance Act, 1915. The Commissioners, accepting the company's contention, discha- 
rged the assessment. On a case being stated, the King’s Bench Division reversed the 
Commissioners finding and held that the assessee company was carrying a trade or 
business and was assessable to Excess Profits Duty. 

12 T. C. 181 ref. 12 T. C. 174 not appl. 

The Commissioners Inland Revenue, v. The Birmingham Theatre Regal Estate 
Vo. Ltd . 

12 C 580 (582, 584, 585, 586) 



Dig «st of Excess Profits Duty Cases 

(Under India Excess Profits Duty Act No. X of 1919) 

BUSINESS, IF ONE 

Section 2 (5) Proviso 3 and Section 4— Assessed having two shops at different 
places — Business of one retail, of the other wholesale — Number of articles dealt 
with at the two shops varying —Not a single business — Excess Profits Duty Assess* 
ment, nature of. 

Assessee had two shops at two different places, N. & E. For the purpose of 
assessment to Excess Profits Duty the income of his both shops were concluded 
together and created a single business. 

Assessee contended and sought a reference to the High Court on the point, that 
the businesses of his two shops were different, that of shop at N being retail and 
dealing in over 70 articles of merchandise while that of shop at E was wholesale 
dealing with only four or five articles, that the accounts of the two shops were differ- 
ent though the goods at the two shops were of the same class. 

On these facts, assessee was assessed to Excess Profits Duty on the assumption 
that the business was a single one with in Section 2 proviso (5) and Section 4. It was 
held that the expression in Section 4 inrespect of any business to which this Act 
applies appeared to indicate a single business. 

Held (by the High Court in refernce) that the businesses at the two shops were 
different as contended iy the assessee. 

Commissioner of Income-Tax , Office of the Board of Revenue Madras ( Referring 
Officer) v. N. Govindasami Naidu (Assessee), 

1. I. T. C. 174, (176). 

BUSINESS, WHAT IS. 

Section 2(3)— Bnsinen’ meaning o£— Meanig of the term, the tame at under Inco- 
me tax Act-Company owning house property, stalls etc.— Letting out on rent and 
distributing same as dividend— Not carrying on 'business'— Nature of Exces s Pro- 
fits Duty — English law. 

The dtfinition of business in the Income-tax Act is reproduced verbatim in the 
Excess Profits Duty Act. Accordingly in spite the wide language used in Section 3, 
it is difficult to hold that the Act contemplates any expansion of the word ‘business* 
bej ond the meaning assigned to it under the Income-tax Act. 

The Kaladan Suratee Bazar Company Ltd. (at Moulmein and Rangoon) had its 
inoome derived solely from rents of houses and bazar stabs belonging to them. The 
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Financial Commissioner held that as these companies existed for the purpose of own- 
ing houses and buildings to be divided into tenaments and stalls and to be let out, 
they carried on business. According to the Financial Commissioner’s view looking to 
the definition of the term, ‘business’ in Section 2 Excess Profits Duty 1919, which as 
he observed was not exhaustive, the business of the companies was business for the 
purpose of excess Profits Duty because they were not exempted in the Schedule of 
the Act as prefessions v ere. 

On company’s behalf it was contended that the connotation of term ‘business 
ie the same both in the Income-tax and the Excels Profits Duty Acts and that a 
person or company drawing income from house property was clearly not contemplat- 
ed by the Income-tax Act as carrying on a business but was assessed on income from 
property. The Lower Burma Chief Court held (per 8ir Dauiel Tourney Chief Judge and 
Mr. Justice tiobinson) that the companies were not carrying on business for the purp- 
oses of Excess Profits Duty Act. It was poitn ted out that although the definition 
of ‘business’ in the two Indian Acts (t. e. the Income-tax and Excess Profits Duty 
Acts) is not exhaustive, its looseness will not justify the introduction of things which 
according to the scheme of the Income-tax Act are wholly dissimilar and that an 
examination of the Acts did not support tne Financial Committee’s view. 

It was further pointed out that on general considerations also it would be 
difficult to hold that these Bazar companies were ‘cariying on business, 

It was also pointed out (with reference to the English case Commissioner of 
Inland Revenue versus Korem Syndicate (1920) 1 K. B. 598=12 T. C. 181) that it 
did not make any difference that assessees in this case were companies and not indivi- 
duals. Lastly it was observed: — The mere fact that they have each a place of 
business and that they have registered under the Companies Act is not materi&L A 
man who has invested his capital in house proper y and who keeps a rent office and 
a staff of rent collectors, clerk etc., for ihe purpose of letting out his houses and 
collecting the rents is not carrying on a business. He is merely taking the ordinary 
steps necessary for enjoying the income from his property. If he bought and sold 
house property continually he would then, no doubt, be carrying on a business. He 
would be trading in house property but not if he only bought a house or sold one, 
from time to time, as incidental to his position as owner of house property. And this 
if apparently the position of the companies now under consideration. They may add 
to their property by purchase or by sale of a particular part of their property, fiorn 
time to time, but this is only incidental to their main purpose which is to hold pro- 
perty and distribute the rents in the forms of dividends to the shareholders. They 
ate no doubt an association for acquiring gain, but the method of acquiring gain is 
passive by owning property and not by the active carrying on of a business. I would 
therefore, decide that these two companies are not liable to Excess Profits Duty. 

(1880, 15 Ch. D. 247 reference). 

As to the nature of Excess Profits Duty and its distinction from Inoometax it 
wans observed: — 
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In framing the Excess Profits Duty Act the legislature had before them the 
Inoome-tax Act with its clear distinction between income derived from house property 
and income derived from business and ye* we find that they impose the Excess Profits 
Duty only on excess profits arising o**t o 1 certain business (vide the preamble of* the 
Act), not on ‘certain sources of ' >. , 1 : 1 ./ as wc might, I think, expect if it was really 
intended to throw the net wider and bring under assessment to Excess Profits Duty 
sources of income other that those classed a^ business in the Income-tax Act. 

As to the English law on the point that the same remark may be applicable to 
the term ‘business’ in the Indian Act, as under the English Law. It was pointed out 
that in the Commissioners of Inland Revenue versus Sangster (1920) 1 K.B.587 10 T. 
C. 208: ifr. Justice Rowlatt remarked: “It looks as if in the use of the vague word 
‘business’ the legislature was not glanoing at anything more than what is taxable un- 
der Case I of Schedule D. Income-tax Act 1842.” 

Kaladam Suratee Bazar Co. Ltd and Suratee Bazar Co . Ltd. In reference, 

1 I. T. C. 50 (51, 52, 53, 54)=(1920) 56 I. C. 914. 

CAPITAL EMPLOYED IN BUSINESS. 

Excess Profits Duty Act, Sections 5 & 6 (1) (b) R. 20— Excess Profits Duty Rules 
1920— Enhancement of Excess Profits Duty — Investment in shares of public com- 
panies and war loan and Government Securities — Loans to private individuals and 
business concerns — Capital employed in business period. 

In this case, which was one for enhancement of Excess Profits Duty under R. 
20 of the Excess Profits Duty Rules 1920, the question was whether monies invested 
by the partnership business, the aasessees in the case, in shares or publio compani 
©$, in war loans and Government securities, and loans advanced to private individuals 
was ‘capital employed in the business.’ 

It was held that amounts invested in shares of publio companies, in Government 
securities and loans to business concerns and private individuals were all items of the 
nature to be treated as part of the capital of the firm and were consequently to be 
included as such, in computation, both for the accounting and the standard 
periods. 

Martin <& Co. v. Secretary of State. 

1921 Cal. 639 (64i)=r25 C. W. N. 875=67 LC. 909. 

CAPITAL EMPLOYED IN BUSINESS— INCREASE OF. 

Excess Profits Duty Act, (1919) Section 6, Proviso 1 —Increase in average capital- 
— Burden of proof on assesses. 

An incometax assessee wishing to obtain the benefit of the proviso to Seotion 5, 
Excess Profits Duty Act 1919, is duly bound to put before the Collector and the Bo. 
ard of Revenue satisfactory evidence that his capital has been increased, as alleged 
by him. Where he did not do so, but contented himself by putting in some very 
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inconclusive retains, in spite of the fact that he had an opportunity of putting further 
evidence or further explanation before the Collector but he refused to avail himself of 
it and stood on the return already furnished all that could be said was that he had 
not brought himself with the exemption provided for in Section 6, Proviso 1. 

Deputy Commissioner ds Secretary to Chief Commissioner 1. T. Madras v. S. Ha - 
fee Abdulla Sahib . 

1921 Mad. 717 (718)=14 M. L. W. 413=70 I. C 30. 

EXCESS PROFITS DUTY, NATURE OF, 

Excess Profits Duty Act 20 of 1919 — Assessment under Excess Profit Duty- 
— nature of. 

The assessment of Excess Profits Duty under the Excess Profits Duty 
Act 10 of 1919, is on the profits of the business and on the person owning the busin- 
ess or entitled to the Profits. 


The Commissioner Income-Tax , Of foe of Board of Revenue , Madras v. N Govi- 
ndasami Naidu. 

1. I. T. C. 174 (176). 

EXCESS PROFITS DUTY ACT INTERPRETATION. 

Excess Profits Duty Act (1919) Construction of—Intention of Legislature— Sect ion 
4, Provision of. 

The Excess Profits Duty Act contains no provisions that the tax is to be paid 
within one year. A comparison of the Act with the Incom-tax Act makers it clear th- 
at this was not the intention of the legislature. 

The Excess Profits Duty Act simply provides in Section 4 that it is to be “cha- 
rged, levied and paid”* and the legislature whilst making Sections 21 to 24 and 26 to 
27 as well as other Sections of the Indian Income-tax Act, 19 IS has omitted Section 
25, which as already mentioned, provided for the assessment in the following years, of 
income which has escaped assessment in any year. 

Deputy Commissioner d ? Secretary to The Chief Commissioner I. T. Madras v. 
Lskshmi Does Pursuhotam d Co. 

1911 Mad. 228=44 Mad. 768=41 M. L, J. 189=14 M. M. L. W. 57=1921 
M. W. N. 513=63 I.C. 420. 

EXCEPTION. 

Schedule l f Excess Profits Act (10 of 1919) — English and Indian Law — Part III 
Finance Act 2 of 1915, Section 39 and English Income Tax Act 1842 Schedule 
D — Foundation of excepted business uuder the Indian Law. 

It is interesting to oompare the English legislature on the subject with the 
Indian enactment. The first case in Schedule D, (English) Income tax Act, 1842 



Digest of E. P. D. Cases. 


109 


deals with duties on trade profits. It is headed, “Duties to be charged in respect 
of any trade, manufacture, adventure or concern in the nature of trade not con- 
tained in any other Schedule of this Act.” 

The first case in Schedule D is evidently the source from which the definition 
of ‘business’ in the two Indian enactments, (i.e. Income-tax Act. 1922 and the 
Excess Profits Duty Act, 1919) comes. Turning now to the English Provisions for 
Excess Profits Duty which are contained m Part III of the Finance Act. (No. 2) of 
1915, Section 39, we find that ‘Excess Profits Duty* applies to all trades and busin- 
esses of any description excepting: — 

* (a) husbandry in the United Kingdom. 

(6) offices or employments : and 

( c ) any profession the profits of which are dependent mainly on the personal 
qualifications of the person by whom the profession is carried on and in which no 
capital expenditure is required, or any capital expenditure of a comparatively small 
amount; but including the business of any person taking commissions in respect of 
any transactions or services rendered, and of any description (not being a commercial 
traveller, or any agent whose remuneration consists wholly of a fixed and definite 
sum not depending on the amount of business done or any other contingency.) 


This is clearly the foundation of the excepted businesses schedule (Schedule 1) 
of our Indian Excess Profits Duty Act, X of 19 19.” 

Kaladan Suratee Bazar Co . In re. 

L I. T. C. 50 (52) =(1920) 56 Ind. Cas 914. 

Excess Profits Duty Act, 1919 — Schedule 1, clause (2) Exception under offices or 
employments remunerated by commission not within “Excepted business' 9 — 
Persons acting as agents not being whole-time servents not wntbin the exception. 

Assessees in this case persons acting as agents in Bombay of the Aurangabad 
Mill Ltd. They were entitled to receive from the company a remuneration of ten 
percent on the net annual profits of the company for their services as agents, subject 
to a minimum of Rs. 12,000 per annnm. They were assessed to Excess Profits 
Duty. 

They claimed exemption under clause (2), Schedule 1, Excess Profits Duty Act, 
1919. The Chief Revenue Authority did not entertain their contention. Held: on 
reference, by the High Court that they were not entitled to the exemption claimed 
that obviously it was never intended that persons in the position of the petitioners 
acting as agents, secret arier or treasures, or agents of a mill company under the 
usual form of agreement and remunerated by a commission which would depend on 
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outturn or amount of profit# were to bo considered as carrying on a business exce- 
pted under Sch. 1., and that, even if under the agreement, they were to have the 
general conduct and management of the business and affairs of the company, it 
could not be said thr*' they w*ue whole-time officer or scivants of the company as 
there was nothing n the agreement to prevent them from carrving on other 
business. 

Doraiswami I tier 4s co. In r<\ 

1 I.T.C. 93 (0C)=(1921) I.L.R. 45 Bom. 1064=23 Bom. L.R. 609=63 
1 . 0 . 775 . 

I VTERPRETATION OF STATUTE ENGLISH LAW- 

Excess Profits Act, 1919, Schedule 1, Clause 3, provisio, Interpretation of— 
English law. 

The proviso which conies after No. 3 in Schedule 1 is obviously taken from 
Section 39, Chadter 89, of the English Finance Act, 1915. That section provided 
that the trades and businesses to which that part of the Act applied were all trades 
or businesses (whether continuously carried on or not) of any description carried on 
in the United Kingdom or owned or carried on in any other place by persons ordina- 
rily res’ dent in the United Kingdom excepting those described in (a) (b) (c), but 
included the business of any person taking commissions in respect of any transactions 
or services rendered, oi any agent of any description not being a whole time officer or 
servant of the business or a commercial traveller of an agent whose remuneration 
consists wholly of a fixed and definite sum not depending on the amount of business 
done or any other contingency. 

The draftsman of Schedule 1 evidently took that Section for his mode, but did 
not exercise suffic.ent care in the transposition of its terms which became necessary 
owning to the buein sses excepted being entered in a schedule instead of in the body 
of the Act. 

The last paragraph of Section 39 of the English Finance Act, made it clear that 
certain businesses wen' included in the term “all trades and businesses” and did not 
come within any <> f the exceptions. The proviso in Schedule 1 can, strictly speaking, 
only be appropriately attached to Exception 2 and possibly to Exception 1, but I 
think the only way in which the proviso can be given any meaning is to read it as 
governing generally the three kinds of businesses which were enumerated under head- 
ings Nos. 1, 2 and 3 or, put in another wa\, as including the businesses mentioned 
therein as within the terms of Section 3 of the Ect . Any other construction given to 
the proviso would result in absurdity if attached to he ading No. 2 onla it become# 
meaningless. 


Dorriswami Iyer 4s Co. t In re. 

1 1- T. C. 93 (96)=(1921) I. L. R. Rom. 1964=23,3. L. R. 609=63 I. C. 775 
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INTERPRETATION OF WORDS & PHRASES. 

Excess Profits Duty Act, 1919, Schedule 11 Clause, 2, Proviso— "Employed in tbo 
business meaning of”: — Accumulated profits, if and when can be ‘capital employed 
in business’ — Schedule II (1) (c) proviso. 

Assessees in the case were a company carrying on business as ship* owners in 
Bombay. On being called upon to furnish a return of their profits for Excess profits 
Duty purposes, th^y pointed out in their return that tlr y were not liable to Excess 
Profits Duty. 

On being assessed to Excess Profits Duty by the Collector of Income-tax and 
on notice of demand being issued, they appealed, contending that the Collector had 
refused to take into account cash and investments amounting to Rs. 1, 08,11,884, as 
forming part of their capital on 31st December, 1918, except to the extent of 40 lacs, 
whereas, even on 31-12-1917, the cash and investments amounted to Its. 89,82.434. 
They alleged the said sum of Rs. 1,08,11,084, had been retained in business for t ho 
purpose of discharging liabilities, except sums kept in liquid form for the purpose of 
business e. g. purchase of steamship as soon as conditions permitted, I fie *a:d cash 
investments had, since 31st December, 1918, been reduced to its. 83, 45,224. 

The Chief Revenue Authority confirmed the assessment made by the Collector, 
refusing to refer the question to the High Court (as requested on the ground that the 
law on the point was quite clear. 

It was observed: “This company made very large profits during the war and 
invested a large amount of them insecurities. They did not distribute these invest- 
ments as dividends nor employ them in the business. They now claim that the 
securities are asset s of the business and capital employed in the business, saying that 
they have entered into large contracts for laying out the money, and were prevented 
by the war from doing so, also that, those ore assets employed in the business because 
if the company were liquidated these sums would be used to meet the liabilities and 
if the business were sold, the securities would be assets. 

Under the Act, it is not the company which is lieble but the business of the 
company. The first proviso in Section 6 sta f es the basis for determining the average 
profits of the standard years, and states clearly that It is the average capital emplo- 
yed in the business’ wh’ch is the basis. The words capital so employed’ make this 
still clearer. Again Schedule II (1) (c) proviso shows that accumulated profits 
must be employed in the business if they aro to be taken capita 1. 

It is quite clear to me that a great part of the profits which were invested are 
in the present case under appeal in no sense capital employed in the business, but 
merely immense profits obtained in exceptional ciroumstanees winch the firm did not 
and could not employ in the business. To allow such profits to be counted as 
capital would defeat the whole letter and spirit of the Act, and the result would be 
that those concerns which made the heaviest profits would escane all Excess Profits 
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Duty by investing them in securities. 

On the assesseec obtaining a rule under Section 45, Specifio Relief Act, the 
High Court holding that a reference to them had been rightly disallowed by the Chief 
Revenue Authority, the High Court discharged the Rule and upheld the assessment. 
The High Court, in doing so, observed : — The petitioners claimed that the whole 
of their cash and investments were employed in the business. They made no 
attempt to assist the Collector or Chief Revenue Authority in deciding how 
much was emt ploy c 1 in the business with the result that a haphazard guess was 
*^ade at the amount, instead of employing proper accounting methods. The 
questions which the petitioners formulated in their letter of the 5th August 
to the Chief Revenue Authority, were really question for a Chartered 
Accountant and not question with regard to the interpretation of the Act. 
Supposing those questions were before the Court, they could only bo answerd 
with the assistance of experts. But it may be permissible to make a few 
remarks on the ficts as presented to us. Ordinarily speaking the excess in 
balance sheet of assets over liabilitos is profit. On the balance sheet produced 
before us that excess is over sixty laces, if the reserve fund is not considered is a 
liability since it represents past profits which have not been distributed. But if the 
ships are valued as the petitioners wish them to be valued for the purpose of incr© 
asing the capital as at the end of the accounting period, the profits would be over 
rupees eighty-six lacs including, of course, the profits earned during the accounting 
period. This amount is actually represented by cash and investments and could be 
distributed among the share-holders by way of dividend. If, however, it was 
represented by ships, even though they were purchased at the end of the accounting 
period, it would be profits employed in the business. 

As on the 31st December, 1918 it had not been so employed, it cannot be 
argued that it makes no difference so lonj as it was intended to be employed/’ 

The Act, it was further observed: did not say that the profits intended to be 
employed in the business could be treated as capital. 

( Per Faireett J.) ‘'The words ‘employed in the business’ in the proviso to Rale 
1 of Schedule 11 to the Excess Profits Duty Act, 1919. prima facie bear their natural 
meaning of ‘ actually employed in the business’ and cannot properly be construed as 
if the words were "employed or intended to be employed in the business.” If the latter 
had been intended, they would presumably have been used, ju»t as they are used in 
Schedule D, Cases 1 and 2, Rule 3 ( f ) of the English Income-tax Act, 1918, whio 
specifies "any sum employed or intended to be employed as capital in such trade* 
profession, employment or vocation.” 

Bombay dh Persia Steam Navigation Co . v. In re. 

1 I.T. C. 97, (94) (102)=(1921) I. L. R. 45 Bom. 881=23 B. L. R. 193=60 
I.C. 964. 



Digest o* E. P. D. Cases 


m 

The above decision was reversed by thier Lordship of the Privy Council. See 
Alcock, Ashdow’ns case reported infra). 

Excess Profits Duty Act (X of 1919) Section 18, Rules under— R. 24 (3), 
Proceedings for the recovery of any sum meaning of — commencement of 
proceedings* 

Under Section 18, Excess ProfitB Duty Act, 1919, there are certain rules made. 
In R. 24 (3) of these rules, the words, “proceedings for the recovery of any sum” 
occur. The sub-rule provides that, same in accordance with the provisions of sub- 
rule (1) of rule 11 the proceedings for the recovery of any sum payable under the 
Act or these rules shall be commenced after the 31st March, 1921. The question in 
the case was whether the words, “proceedings for the recovery of any sum” refer to 
proceedings taken after default has been made in payment or whether such procee- 
dings began when a notice of demand has been Berved on the assaasee. 

It was held that the above expression means the proceedings taken under sub- 
rule (1) of this rule (i.e. R. 24) after default has been made in payment. 

Qian Singh Bahadur Singh v. The Croum. 

1924 Lah. 54=4 L. 165=73 I. 0. 106. 

PROFITS ASSESSABLE 

Excess Profits Duty Act, 1919— Ss 2, 3, 15 and R. 31 E P. D« Rules — Income from 
racing if profits liable to Excess Profits Duty— Income from non-members, 
liability of, to Excess Profits Duty— “Carrying on of business’*. 

Assessee, in this case, the Royal Calcutta Turf Club was assessed to Excess 
Profits Duty on its income from racing under Excess Profits Duty. 191 9. 

The Club requested the Chief Revenue authority for a case to bo stated for 
the opinion of the High Court, under Section 15 Excess Profits Duty Act. modifited 
by R. 31, of the Excess Profits Duty Rules. 

The club was for the first time assessed to income-tax in 1918 and its liability 
to income-tax was not disputed. It was, however, contended that its income did not 
includes any profits from a business within the meaning of Excess Profits Duty Act. 

Entrance fee to the stand, paddocks and enclosures, or gate money, entrance 
fee paid by owners of horses, horsekeepers, license fees, percentage on the totalizators 
and percentages on sweeps on the Derby and St. Ladger, all received from non- 
members were the heads of inoome treated by the Board of Revenue as profits liable 
to Excess Profits Duty. It was considered that the facts that the members of the 
olub did not derive any profits or that a part of the income was employed in charity 
did not, affect the case, in the Board’s opinion. 

The club controlled and encouraged racing and country horse breeding and 
looked to the general convenience and comforts of the members and of those attem» 



114 


Digest of E. P. D. Cases 


ding the races. 

The High Court held that the Club was liable to Excess Profits Duty, on thw 
income of the club from the sources above enumerated except “percentage on sweeps 
on Derby and St Ledger”. 

It was also held that the club were carrying on either a trade or an adventure 
or concern in the nature of trade (it not being decided whether the definition of the 
term ‘business’ in Excess Profits Duty Act, Section 2 was exhaustive.) 

Carlisle and Sillcth Golf Club v. Smith . 

(1912) 2 K. B. 177 =(1913) 3 K. B. 75=12 T. C. rel, 

The ovservations of the Master of Rolls, Lord Justice, Buckley and Lord 
Justice Kennedy, as under, were cited by the High Court as authority and inter- 
pretation of the term, carrying of of business (Master of Rolls): It seems to me that 
there is a real difference between the moneys received from members and applied for 
the benefit of members and moneys received by the Club from strangers* I cannot 
draw any distinction between gate moneys, which might be, and, I believe, sometimes 
are, received by a Golf Club, and green money, in each case the Club would bo 
assessable.* ’ 

Lord Justice Buckley : — If it were necessary ( which it is not) to decice whether 
the Club were carrying on an adventure or concern in the nature of trade, I am of 
opinion that they were, to determine this question it is not the character of the 
person who curries on but the character of the concern which is carried on that hao 
to be regarded. If a land -owner laid down upon his land a golf course and charged 
fees for admission and used it, that is to say, the links were a proprietory golf links 
carried on with a view to profits, — there can be no question but that the proprietor 
would be assessable. 

Lord Justice Kennedy: —But upon the facte appearing in the case, it appears to me 
that this club is reahy carrying on the business of supplying to the public for reward 
a recreation ground fitted for the enjoyment of the game of golf, and that the receipts 
derived from this business are in the nature of profits and gains in respect of which it 
is liable to assessment for income-tax. As to the point that the members did not deri- 
ve any benefit from the club and and that surplus is used for charity, it was observed: 
“It does not seem to me material what is the ultimate destination of the surplus, if 
any, which the Royal Calcutta Turf Club receives in respect of these matters. The teat 
is whether the r oneys are received by the Club from non-members of the Club and in 
exchange for something high is given by the Club and in respect of which profit* 
is made. 

The Rogal Calcutta Turf Club v. The Secretary of State for India in Council 

II. T*C. 108 (111, 112 & 113)=(192l) I.L.R. 48 Cal. 844=25 C. W. N. 734= 
M I.C. 473. 



Digbst of E. P. D. Casks. 


115 


PROFITS— ASSESSABLE, SUPERTAX. 

Excess Profits Duty Act’ 1919— Section 19— Scope and applibability of. 

Section 19 merely provides for the protection of the taxpayer, that the 
profits of any business shall not be chargeable both with super- tax and excess 
profits duty, but with whichever is the higher, and has no application to a case in 
which profits are chargealle only with ExcesB Profits Duty and not with super- tax. 
It does not relieve profits from the liablity to Excess Profits Duty by Section 4 
unless such profits are chargeable with supertax and the super-tax exceeds the 
Excess Profits Duty. 

Deputy Commissioner & Secretary to Chief Commissioner Income tax , Madras . v_ 
hahshmx Dass Purushotham & Co. 

1921 Mad. 228=44 Mad. 768^41 M. L. J. 189=14 M. L. W. 57—1921 M.WN. 
513=63 I. C. 720. 

REFERENCE TO HIGH COURT. 

Excess Profits Duty Act, .1919— S. 6 & proviso to S. 6 (1) Interest bearing 
securities whether capital employed in business— Question of law, fit for refe- 
rence to High Court Point of law— duty to state a case, S. 45 Specific Relief 
Act, applicability of English and Indian Law, difference between. 

In this case, assesseess were assessed by the Collector of Income-tax to Excess 
Profits Duty for the accounting period ending 31st December 1918. They had 
elected to have the standard profits of the business ascertained under Section 6 (1)^ 
(b) (iii) Excess Profits Duty Act, 10 of 1919. 

They claimed a deduction in accordance with the first proviso to Section 6(1) 
(b) of the said Act in computing the profits chargeable, on account of an increase of 
average capital employed in the business at the end of the accounting period. In 
the alternative they prayed for a statement of case to the High Court for opinion. 

The Chief Revenue Authority declined either to discharge the assessment or to 
refer the case to the High Court for opinion. Assessees, obtained a rule under 
Section 45. Specific Relief Act, which was later discharged by the High Court ( Bomb- 
ay ) ( vide 1 1. T. C. 97, 98 Bombay Persia Steam Navigation Company case above) 
on the ground that the question involved was one of fact and that, therefore, as the 
Chief Revenue Authority had rightly decided, a reference to the High Court was 
unnecessary. 

On appeal to the Judicial Committee of the Privy Council, the finding of the 
Bombay High Court was reversed and the Pule nisi was made absolute. 

Re: the application of Section 45, Specific Refief Aet, while holding that Secti- 
on 45 applied, their Lordships of the Privy Council observed : “In their Lordships 
view, the order of the High Cornt to a Revenue offeer to do his statutory duty wo- 
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uld not be the exercise of ‘original jurisdiction in any matter concerning the revenue,* 
.and the latter part of the clause need not be considered , for the proceedings in this 
case had not to do with the collection of the revenue, but with the preliminary asses- 
sment to ascertain what that revenue was. 

On the point of the duty of the Revenue Authority to state a case, it was poin- 
ted out “In their Lordships view, always supposing that there is a serious point of law 
to bo considered, there is a duty upon the Chief Revenue Authority to state a oase 
for the opinion of the Court, and if he does not appreciate that there is such a serious 
point, it is in the power of the Court to control him and to order him to state a case. 

On the facts of the particular case and as to the question involved as being one 
of land, their Lordships observed: — 

“The High Court has apparently considered that there is no serious point of 
law involved in this case. It was, indeed, contended by counsel for the respondent 
that the High Court had accepted the position that there was a question of law and 
then had gone on to decide it adversely to the appellant hut their Lordships think 
this contention inadmissible. If there is a point of law, it ought to be decided in a 
regular manner and upon prorer materials; and here it should be said that the manner 
is not regular and that it is at least doubtful whether the material are complete." 

Their Lordships then, proceeded to observe:— “In their Lordships’ view, an 
important question of law upon the construction of the statute is involved. Thia 
may be most tersely expressed by asking the question what are the interest bearing 
securities which form part of the assets of business and are, therefore, to be treated 
as part of the capital; and one guide in arriving at this conclusion may wall be the 
difference of language between the later Indian and the earlier English Act.” 

Pointing out the difference between the Indian and the English Law on the 
point their Lordships observed : — “It is true that these are not Acts of the same 
legislature, and that the Indian legislature and the draftsman whom it employed may 
have thought it unnecessary to introduce provisions like those coined in paragraphs 
8 and 12 of Part 1 of the fourth schedule of the English Act, and may have meant ta 
variation from the scheme of the English Act when it and he introduced the word 
^securities’ and spoke of interest on certain securities as being profits from the busin- 
ess. Too much stress, therefore, should not be laid on these differences. At tha 
same time, it is noteworthy that the Indian Act takes of the English Act in Schedul# 
1, para 4, and the Court may come to the conclusion that the reason for the different 
ces between the two Acts not a mere difference of drafting* but a deliberate variation 
due to the difference of condition. ‘ under business is carried on in India and 
in England.” 

Alcock , Ashdown As Co ti Ltd . v, The Chief Revenue Authority 
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1 I. T. C. 221 (225, 22i>, 227 )=(1923) LL.R. 47 Bom. 742=50 I A. 227=25 Bom.L* 
R. 920=45 M. L. J. 592=(1923) M. W. N. 557=33 M. L. T. (P.C.) 267 =18 L. W. 
918=21 A.L.J. 689=39 C.L.J. 302=28 C.W.N. 762=A.I.R. (1923) P.C. 138=75 

1. C. 392. 

Excess Profits Duty Act, 1919— Section 15— Reference by Chief Revenue Authority 
to High Court — when may be made— Sectien 45 Specific Relief Act, 1877 — Wise 
exercise of discretion by Chief Revenue Authority— Court’s Power. 

Under Section 15 of the Excess Profits Duty Act, Sections 49 to 52 of the Ino- 
ome-tax Act 1918, were applicable. According to Section 51 of the last mentioned 
Act, the Chief Revenue authority had the discretion and power to draw up a statem- 
ent of the case and refer it to the High Court for opinion, where a question arose 
with reference to the interpretation of any of the provisions of the Act or of any 
rules thereunder. 

Under the said Section 51, the Chief Revenue Authority was authorized to come 
to a decision that a reference was unnecessary where application for reference is thus 
refused, the Court might consider whether it was incumbent on the Chief Revenue 
Authority to make the reference. For this purpose, it may as well be to consider 
the petition on its merits and to see whether the Chief Revenue Authority exercised 
a wise discretion in coming to the conclusion that a reference was unnecessary* 


Doraiswami Iyer & Co. In re. 

1 I. T.C. 92 (95)=(1921) LL.R. 45 Bom. L.lt* 1064=23 BOM. L.R. 609=63 LC* 775L 



United Kingdom Excess Profits Tax 

(Under The English Finance Act, 1939) 

ASSETS DEFINITION OF 

S. 13 (3), Schtd 7, Part 11, Para 1,— Meaning of assets— Payment of contribution 
to superannuation fund to obtain benefit for employees— Transaction amount to 
pur chas e — Acquisition of assets — Asset : Meaning thereof. 

It can not be suggested that the word “asset” as applied to a trade or business, 
is restricted to material things that you can touch and see, because it includes debts. 
It includes right of every sort. In case of contribution made a company to super 
animation fund to equalise benefits for its employees > by the payment the company 
did acquire the right as against the trustees of the fund to compell them to pay the 
increased benefits to its employers and the transaction was a purchase of benefits by 
way of allowances and -'enefits and the company thus acquired an asset. So the 
capital of the company ought nor to be decreased by the amount of the contribution. 

By a trust deed dated March 27, 1922 a large trading company, called Van den 
Berghs, Ltd., established a contributory superannualtion fund for the benefit of 
its empoyees and of their widows and other dependants. The empress contributed 5 
percent of their annual salareis to the fund and the company contributed an amount 
equal to the contributions of its employees. The contributions were payable as 
fromJan.l, 1921: but, since the amount of the allowance or pensions payable out 
of the fund was calculated on the length of service of the employees, the company 
paid into the fund, in respect of those employees whose employment had commenced 
before Jan. 1 1921. an amount equal to the sum which would have been contributed 
by it the and those employees who entered its service before that date if the lurid had 
then been established when 1 heir employment commenced, and thus, from the very 
first, self supporting. 

The fund was administered by four trustees, two of whom were appointed by 
the directors of the company, and two by the employees. 

In 1928 a newly formed company called Margarine Union, Ltd. acquired a 
controlling interest in Van den Berghs., Ltd. and also in another large trading 
company called Jurgens, Ltd., and thererfter the name of the new company was 
was changed from Margarine Union, Ltd., to Unilever, Ltd. 

By deed dated December 28, 1928, the trust deed of March 27th, 1922 was 
revised, so as to admit the empoyees of Jurgens, Ltd. to the benefits of the superan- 
nuation fund, and they were accordingly admitted to it on terms which entitled them 
io the same allowances and pensions for themselves and for their widows and 
dependants as if they had been contributors to the fund from the commencement 
of their service with Jurgens, Ltd. They were placed, in all respects, on a parity, 
with empoyees of Van den Berghs, Ltd. By a further deed, dated Feburary 18 th 1932 
provision was made for the admission of the emplyees of the appellant ccmpany,. 
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which had been incorporated in 1894 under the name of Lever Bros., Ltd. to the fund 
as from July 31st 1931, and the number of trustees was then increased from four to 
six, three to be appointed by the employers and three by the employees. The emplo- 
yees of the appellant company were not, however, placed on a parity with employe© 
of Van den Bergh and Jurgers, since the benefits to which they became entitled were 
not calculated on the basis that they had been admitted to the fund at the date when 
they entered the service of the appellant company; their benefits were calculated as 
from the date when they were in fact admitted to the fund, namely, July 31st 1931. 

In 1937 the appellant acquired the undertaking Unilever, Ltd., and changed 
its name from Lever Bros. Ltd., to it present name, Laver Bros., & Unilever, Ltd; 
and the appellant then arranged with the trustees of the fund to mark an annual 
contribution which would entitle the widows of those of its employees who had entered 
its service before July -31st, 1931, to receive the same benefits as were payable to the 
widows of the employees of Van Den Berghs and Jurgens; that is to say, that 
the benefits would be calculated on the basis that their husbands hed been admitted 
to the fund when they entered the .service of the appellant company; but 
no such arrangement was made with regard to the pensions payable ty the 
employees themselves. 

In accordance with that arrangement, the appellant paid to the trustees of the 
fund for each of year 1938 and 1939 the appropriate contribution as computed by 
the actuary. The amount paid for the year 1939 was £ 18,993. In 1940 the jear 
for which the assessment to the excess profits tax in question on this appeal has been 

ma( ] e the computed value of the future contributions to be made by the appellant 

to the fund pursuant to the arrangement made with the trustees in 1937, was 
ascartained, on an actuarial valuation, to be £ 131, 196 12 s., and the appellant then 
paid that sum to the trustees and thereby put the widows of its employees on a 
parity with the widows of the employees of Van den Berghs and Jurgens. 

In the same year the appellant paid to the trustees the sum £ 895,329 16 e. 
in order that all its employees might receive allowances and pension on the same 
scale as the employees of Van den Berghs and Jurgens; that is to say, on tho 
basis that they had been contributors from the date when they entered the employ- 
ment of the appellant. By these two payments, amounting together to £ 1,026,526 
8s., the appellant placed its own empoyees on an exact parity, both as regards tho 
contributions payable to the fund and the benefits receiveable from it, with tho 
employees of Van den Berghs., Ltd., and Jurgens, Ltd. 

Lever Bros . <Ss „ Unilever Ltd. v. C. I . B, 

1944 All . E. R. 285 (Vol. II). (K.B.D.) 

ARTIFICIAL TRANSACTION 

S. 35, (Finanac* Act, 1941)-* Two directors owning bulk of the capital* One recuri- 
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ng- The other transafring sufficient shares to two nr ore persons to enable to be 
working proprietor. Transaction of transfer of shares meant for piuposes of 
reducing liability to excess profits tax-artificial transaction. 

Where two directors A and B owned bulk of the shares and one of them A 
returned to his country and the other B transfered sufficient shares to C. nd D who 
had been the secretary and the indoor manager of the company to enable them to 
become “working proprietor ” it was held that transfer of shares to B to C and D was 
meant to reduce the liablity of E P. T. and C and D were not to be regard as “ work- 
ing proprietors” 

Pinner and Willis Limited v. C I. R. 

?( 1944) All E. R. 320 (Vol 2) (K.B.D.) 

BUSSINESS & PROFESSION DISTINCTION BETWEEN 

Optcian charging for sight testing and prescription-Carrying on business- (S 12(3) 
Finance Act No 2 of 1939.) 

The case states that the premises occupied by the appellant consist of waiting 
and consulting rooms vhich have two shop windows facing into Northgate for the 
exhibition of various kinds of spectacles or sepetacle frames; that a small neon 
eighn is displayed which has not been illuminated during the war perioa and was 
therefore not illuminated during the taxation periods in question; and that the 
appellant inserts advertisement is in the local newspapers in a form approved 
by the joint council. It further finds that the “activities” of the appellant are 
carried out in the following manner. A person requiring spectacles has his 
eye-sight tested by the appellant, who then makes out a prescription for the 
spectacles required. These spectacles are not made by the appellant but are ordered 
by him from a spectacle maker, and on being supplied to him his sole concern is to 
Bee that they comply with the prescription and that they fit the customer. Neither 
the appellant’ e books of accounts nor the statements rendered by him to his custom- 
ers show a separate fee for sight testing or prescribing. The figure shown in each case 
in one sum stated by the appellant to be inclusive charge. The appellant stated in 
evidence before the Commissioners that in computng his charges he took into account 
a sum of 5s. for sigh ^testing and, except in National Health Insurance cases, a further 
gum of half a guinea for the prescribing. He further stated that if, after he had made 
and charged for a sight test, and had provided a pair of spectacles, the customer 
later required antother pair of spectacles, the only charge made in such case was for 
the second pair of spectacles and no addition of a sight testing fee was made in com- 
puting the f mount payable unless it had in fact been necessary actually to make a 
further sight. Held that the appellant was carrying on the business of supplying 
and selling spectacles to which the eye testing was ancillary and they therefore confi- 
rmed the assessments. 

Webster v. Commissioner of Inland Revenue {King's Bench Divis ion Macnagthen J . 
July 23, 1942) All. E. R. (Vol 2 page 517) 
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CAPITAL EMPLOYED IN THE BUSINESS 

Demolishing of theatre by enemy action — Cost thereof continued to be employed 
as capital employed in the business. 

There is nothing in the Act to suggest that the capital must be gainfully or 
productively employed in the business during the chargeable accounting period. 
If the respondents had, of their own volition, demolished the theatre with a view to 
building a more modern building on its site, it would not have said that until 
the moment arrived when the new theatre was in existence as a going concern, the 
capital employed in the business must be taken to have been decreased by 
the amount of the value of the old theatre. And the fact the demolion was 
the work of King’s enemies and not of trad* rs themselves does not make 
any difference. 

The facts of this case : The respondent carried on the business of theatre 
proprietors and one of the company’s theatres was totally destroyed by enemy 
action. It was contended on behalf of the Crown tha t the cost of the demolished 
theatre was no longer capital employed in the business. It was held on appeal 
before Court of Appeal that the destroyed theatre remained the capital employed 
in the business. 

C.I B. v. Terence Byron Ltd . 1944 All E. R. 608 (Vol 1) (Court of appeal) 

S. 12, (English Excess Profits Tax Act) —Commercial travellers employed by 
one concern. Also representing others- Carrying on trade or business. 

In case of a person employed by a concern on fixed salary plus commission 
who represents other concerns also on commission basis and his income from other 
conoerns exceeds what he gets from the concern in whose employment he is on 
fixed salary etc. It was held that ho is carrying on a trade or business. The 
facts of the case are : — 

The facts with regard to Marsh are that, although for the past 22 years he 
has been employed by Messrs. Pillman and Phillips as a commercial travellers he 
has during that period travelled for other firms also, obtaining in each case the 
permission of Messrs. Pillman and Phillips to do so. At all times material to 
this appeal, Marsh acted for four other firms who sold various products such 
as chemical cream, cream powder, jam and bakers sundries. He had no agreement 
in writing either with Messrs. Pillman and Phillips or with any of these 
other firms, who were all customers of Messrs Pillman and Phillips. From these 
other firms the appellant received commission on the orders contained by him for 
them. The remuneration which he received commission on the orders obtained 
by him for them. The remuneration which he received from these other firms, 
according to the account for the year ended March 31, 1940, which forms part 
of the case, was quite substantial. Out of his total receipts of nearly £ 2,500, 
the amount received from Messrs. Pillman and Phillips was no more than £ 778 
-4s. lOd. The whole of the balance of the money was made up by remuneration 
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received from these other four firms; indeed, the remuneration received from one of 
the firms, Messrs. Goldrei, Eoucard & Sons, egg importers and Manufacturer 
of bakers’ sundries, exceeded £ 1,000. 

In these circumsranoes it was held by Macnagthen J in an appeal before 
Xing's Bench Divison that in these circumstances there was ample evidence for 
arriving at the conclusion that Marsh was carrying on the business of a commer- 
cial traveller and was therefore assessable to excess profits tax in respect of 
that business. 

Marsh v. Commissioner or Inland Revenue . 

1943 A. T. C. 13, (1943) All. L. R. 199 (Vol. 1). (K. B. D ) 

COMPENSATION 

Compensation paid for requisition —Amounts to rent under lease — Assessable. 

In case of a hotel being requisitioned by the Government and compenstation 
being paid at the rate of £ 7,600 per annum under the compensarion (Defence) 
Act, 1939, the compensation paid was rent payable und^r a lease within the meaning 
-of the latter decision and subject to an assessment under Schedule D case VI, in 
respect of the excess. 

Mellows (H. M, Inspectors of Taxes) v Buxton Palace Hotel Lid. 

1944 All E. R. 223 (Vol. 1). (Court of appeal) 

COMPUTATION OF PROFIT IN STANDARD PERIOD 

Sched VII, pt I, Para 11 ( Finanace Act 2 of 1939 )*Deposit made for security** 
Note to be brought into account in the standard period No extension of contract 
beyond accounting period. 

In case of certain houses sold by the builders and certain money advanced to 
the purchaser by a building society and secured by the builders the amount of 
deposit made by the builders by way of security ought not to be brought into 
account in ascertaining the profit in the standard period and there was no contract 
oxtending beyond the accounting period. 

The facts of the case are: The appellants carry on a business as building 
contractors. During the years 1936 and 1937, which constituted the standard period 
for tht purpose of computing the standard profits of the business, the company sold 
18 houses which they had erected on a building estate at southgate Middlesex. The 
houses were sold to purchasers who had obtained advances from the Hearts of Oak 
Permanent Building Society to enable them to complete their purchases. These 
advances, which were secured by mortgages on the houses, were made by the society 
pursuant to an agreement datad May 1, 1934, as varied by a supplemental agreement, 
dated November 4. 1936, whereby the appellants agreed, in cases where the amount 
advanced by the society to the purchaser exceeded 75 per cent, of the purchase 
price of the house, to guarantee repayment of excess advances, and also to deposit * 
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Bum of money with the society byway of security for the performan ace of their 
obligation, such deposit to be repaid by the society in due course in accordance with 
the terms and provisions of the agreement. For the 2 years 1936 and 1937, being 
the standard period, the deposits so made by the appellants with the soceity amounted 
in all to £ 1, 000. 

Held: — The amount or deposit ought not to be brought into account in ascerta- 
ing the standard profit as no contract extended beyond to accounting period. 

Allen Fairhead & Sons v. C. L R. (1944) All E. R. 636 (Vol. 1) (K. B. D.( 

COMPUTATION OF PROFIT 

Sched VII pt 1, (Finanace Act No 2 of 1939)*Director holding more than 5 % 
shares in a director controlled company in standard period but not in chargeable 
accounting period. No deduction of the director’s remunerations be made in 
standard — Deduction be Chargeable Accounting period. 

Tha Finanace Act 2 of 1939 Sched VIT, pt 1, para 10 (1) as amended by act 
of 1940 provides that in the case of a company whose directors have a controlling 
interest therein no deduction shall be made in respect of il directors remunerations " 
which does not include the remuneration of a di r ector who ( 1 ) is required to denote 
substantially the whole of his time to the service of the company in managerical of 
technical capacity, and (2) is not tho beneficial owner of or able to control more than 
5% of the ordinary share capital of the companjn 

In this case in both the standard and Chargeable Accounting Period, one F was 
one of the directors of the company. He was required to devote subs antially the 
whole of his time to the service of the company m a managerical capacity. In the 
standard period ho was the beneficial owner of 440 ordinary shares or more than 
5%of the ordinary shares capital. Accordingly in the computation of the profits of 
the company in the standard period no deduction was made in respect of his remune- 
ration which amounted to £ 720 p2. In Chargeable Accounting Period F ownedn ono 
of the ordinary share of the company, he had sold his 440 shares on April 4, 1939 
Accordingly the Special Commissioners have held that for the purposes of computing 
the profits of the company in the Chargeable Accounting Period the remuneration of 
F ought to be deducted. Against this decision the Crown enters this appeal and the 
Solicitor- General deducted in both-Standard and Chargeable Accounting Periods or 
not deducted in either with a view to have like compared with like. 

Held: — There should be an inclusion of F’s remuneration in standard Period as 
he had more 5% of shares and a deduction in the Chargeable Accounting Period when 
he owned no shares. 

C, /. R. v. Ash Bros . do Heaton Limited. (1943) All E.R. 417 (Vol. 2) (K.B. D.) 

CONTROLLING INTEREST MEANING THERE OF. 

Sched IV paras 4, 7, (b) 11, (Finance Act 1937)-Controlling interest Meaning 
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thereof Its Respondent Company’s two directors holding all shares in an anot~ 
her company — Company a director Controlled one* II appellant company holding 
shares in 11 companies -fifty percent in four non*resident companies* More than 
SO percent in the rest companies, in conjunction with other companies in whom 
the second company held more 50 shares*II company a director controlled 
company. 

In the 1st case if fche two sole directors of a company, held, all the issued shares 
capital in another company, the respondent company has, by reason of holding of 
majority of the sahres, has controlling interest in the company in which the two 
directors were the sole directors, directors were the sole directors. 

In the 2nd case, the appellant, company held shares in 11 companies* 50 percent 
•of the shares in 4 non-resident companies and more than 50 percent in the rest of 
companies in conduction with a company or companies in which the appellant com- 
pany had more than 50 percent of the shares. 

Held: — Before the K. B. P. on 27th March, 8th April 1941 

The appellant company had a controlling interest in other companies and 
controlling interest included direct as well as indirect interest- This decision was 
upheld in the court of appeal on June 18th , 19th, 20th, 1941. 

C. 1. R. v. F. H m Clark & Sons Ltd, 

British American Tobacco. Ltd v. C. I . R. 

(1941) All E. R. 86 (Vol. 2) (K. B. D) 

Sched IV, Pares IV, VII (b) (Finanace Act 1937 ) Controlling Interest Meaning 
thereof*Holding of 50% or more sha/as- Amounting to controlling interest. 

The word “interest” is a word of wide connotation and the conception of 
^controlling interest” may will cover the relationship of one company towards anoth- 
er the requisite majority of whose shares are, as regards their voting power, subject 
whether directly or indirectly, to the will and ordering of the first mentioned 
company. 

The owners of the majority of the voting power in a company and the parsons 
who are in effective control of its affairs and for times. It is true that for some 
purposes a 75% majority vote may be required as, for instance ( under some 

company regulations ) for the removal of directors who oppose the wishes of the 
majority. 

The fact of this case are: The appellant company’s held shares in 11 compan- 
ies 50% in four of the companies and control of more than 50% of the votes in 
conjection with, a (ompany or companies in which the appellant company had a cont- 
rol of more than 50% of the votes, 

British American Tobacco Co. Limited, v. C, /. R . ( 1943 ) All F.R. 13 ( Vol. I J 
{House of Lords) 
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EMPLOYMENT WHAT IS. 

5. 12, ( Finanace Act 2 of 1939 ^Respondent a marine Engineer-Acting as solo 
representative of a ship building company— Also representing another engineering 
company Holding an independent office with a paid secretary Contribution to the 
office expenses by ship builders company and not other Respodent not carrying a 
business — But in an employment 

The respondent Mr. Turnbull is marine engineer and he is a member of the 
Institute of Marine Engineers from 1919-1934 lie was the London Manager of Henry 
Robb Ltd., ship builders and engineers of Leith , Scotland. On the termination in 
1934 of his engagement with Henry Robb Ltd. Mr. Turnbull was engaged in a 
similar capacity by Phillip and Sons Ltd a company carrying the business of ship 
builders at Sandquay works Dartmouth, in the county of Devon. In 1931 he had- 
entered into an agreement of service with an engineering company as is representati- 
ves in cartain specified areas on Commission over tu *n over. 

Moreover Mr. Turnbull liad an office in the city of London. It was his own 
office. Phillip and Sons Ltd. contributed towards the expenses of it under its 
ageement, B & S. Massey Ltd made no such contribution. At his office Mr. Turnbull 
had a secretary, whom he paid out of his own pocket. 

Held Mr Turnbull was not carrying on the business, 

Commissioner of I man' l Revenue v. Turnbull ( 1944 ) A.T.C. 386. (K. B. D.) 

INCOME 

Discovery of an alloy by workers-Grant of patents for manufacture and sale of 
alloy-Royalty received th srefrom- Assessable ( Sched. IV ,27 (Finansce Act ,1937) 

Two of the research workers of Rolls Royce, Ltd., discovered an alloy of alum- 
inium. A patent was taken out by the company for that invention or discovery, and 
it granted to another company, which is called High Duty Alloys, Ltd., a licence for 
the manufacture of aluminium alloys in accordance with those patents. The licence 
provides that High Duty Alloys Ltd. , shall pay to Rolls Royce, Ltd., so much for 
■every pound of aluminium alloy made in accordance with the letter patent which sh- 
all be sent away from the factory of High Duty Alloys, Ltd., or any other place 
where the same may be made. That licence agreement does not provide that Rolls 
Royce, Ltd. shall purchase any of these aluminium alloys from High Duty Alloys, 
Ltd. but it undoubtedly contemplates that they will, because it provides, that, if, 
at any time after the expiration of 6 years from the commencement of the licence. 
Roll Royce, Ltd., Bhall have ceased for a period of not less than three calendar 
•months to manufacture for sale articles made out of, or made partly out of, any of 
^he alloys, and shall during the same period continuously have manufactured and 
sold articles made out of metal or alloys at no time the subject of the licence, the 
minimum royalty payable under the licence shall cease. 

Held:— Royalty payments constitute income from other investments and prop- 
erty and are assessable and the payment made for grant of licence should be allowed 
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as an expense the same being quite separate and distinct for the purchase of the 
alloys. 

i. R . G . v. Rolls Royce, Ltd. (K t B.D. Laivrencs, (1941) All E. R.(W. 1) 1% 

INTERCONNECTION MEANING OF 

Ss* 13, (4), 14 (I), 17, Sched V 11. Part 1, Paras 1 and 4, Part 11 Paras 2 (1)— 
Company subsidiary to another in the standard period — Ceasing to be subsidiary 
as such in the standard period -S. 17 relating to interconnected companies 
applicable or not — debt due to the money-lender deductible. 

In this case before King’s Bench Division, it has been held that in case of a 
debt payable by a subsidiary company to a principal company being discharged in 
the standard period and the subsidiary company ceasing to be a subsidiary of the 
principal company for the standard period, the debt by the subsidiary company 
should be deducted in computing the capital of the said company for its standard 
period and b ft not ignored in computing the capital of both companies a* S.17 relating 
to intercon nected companies whereby a debt payable by a subsidiary to its principal 
is to be taken as not existing and thus to be ignored from computation of capital 
does no apply to companies interconnected before 15th April, 1939, and ceasing to be 
as such thereafter. 

The facts of the above case are : The respondent was incorporated on May 7, 
1918, as a company Lmited by shares for the purpose of acquiring and operating 
oilfields and oil concessions. It had a capital of £ 100,000 divided into 10,000 shares 
of £ 10 each. Down to the end of .the year 1930 a company oallod the 
British Controlled Oilfield Ltd w as the beneficial owner of all those shares, and the 
respondent was indebted to that company for money lent to an amount exceeding 
£ 8,00,000. In December 1930, the respondent increased its capital from £100,000 to 
£ 1,000,000 by the creation of 9,00,000 shares of £ 1 each and at the same 
time, each of the original shares of £ 10 was divided into 10 shares of each, ao that 
the capital became £ 1 000,000 divided into a million shares of £ 1 each. In the 
following month the public subscribed for 5,00,000 of the respondent’s shares in cash 
and the respondent then took the opportunity of discharging its debt to the British 
Controlled Oilfield Ltd by the pyment of £ 200,000 in cash and the issue of 4,00,000 
shares as fully paid . In this case as the respondent company ceased to be the 
subsidiary of the British Controlled Oilfields in the standard period ( i.e. the year 
1937) and the debt payable by it to the lending company is deductible in computation 
of capita! and S 17 relating to ignoring of debts payable by a subsidiary to the princ- 
iple ought to be read as applying only to companies interconnected after April 1, 
1939 and the companies which ceased to be interconnected before that date, and are 
therefore, chargeable to the excess profits tax separately, do not come within 
its provisions. 

On an appeal before the Court of Appeal' the above holding was reversed 
and it was held that S 17 relating to interconnected companies applies not only to a 
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company which is subsidiary in both the standard and the chargeable accounting 
periods but also to * nc which is a subsidiary only in the standard period or a part 
thereof. 

CJ.R. v Triii dad Petroleum Development Co Ld 1944 All F R 141 (Vol. 1) 

INVESTMENT MEANING OF 

Sched V 11, Para 6 (1) and (2), Royalties received from licences for manufacture 
ond sale of inventions — Not amounting to investments. 

The word ‘‘Investment” though it primarily means the act of investing, is in 
common useas a meaning that which is thereby acquired; and the primary meaning 
of the transitive verb to invest, is to lay out money in the acquisitions of some 
species of property Royalties received on account of licens e granted for letter 
patent covering inventions of aluminium alloy and resilient pipe invested by the 
workers employed in the research department of the asseassee do not amount to 
investments since the employment of workers is not laying out of money. C. 

The respondent in this case, Rolls Royce, Ltd; a ‘company incorporated in 
1906 and carrying on business as manufacturers of motor ehasis and aer engines, 
is the registered proprietor of leter patent covering inventions of (1) an aluminium 
alloy known as R. R. 50 and ( 2 ) resilient pipe joints. In January, 1930, the 
respondent granted an exclusive licence to manufacturer and sell the alloy R, R. 50 
to a compay called High Duty Alloy, Ltd and in August, 1940 the respondent 
and High Duty Alloys Ltd granted a limited licence to manufacture and sell that 
alloy to a company called Wellworthy Diston Rings, Ld. In October, 1939 ,the 
respondent granted an exclusive licence to manufacture and sell reslient pipe 
joints made in accordance with its patent to a company called Avimo, Ltd. Each 
of these licences provided for the payment o f a royalty to the respondent. 

Royalties received from licences for the m inufacture and sale of inventions 
made by the employees of the licensors are therefore held not investments liable 
to excess profits tax, sinoe the employment of workers is not apaying out of money* 

C. I.T. Rolls Royce Ltd 1941 All E R. 340 (Vol. 2) (K. B. D.) 

PROFESSIONAL INCOME WHAT IS ? 

S. 12 (3), (English Excess Profits Tax Act ) Qualified optician —Income derived 
by fee for advice and prescription— Carrying on profession. 

There is difficulty in defining where is or what is not a profession within the 
meaning of that word. Personal qualifications referred to some such qualifications 
as are needed ip what one know as learned professions. Before one can say that a 
man is carrying on a profession, who at the same time one must see that he has some 
special skill or ability or some special qualification derived from training or expe- 
rience. Even there one has to be very careful, because there are many people whose 
work demands great skill and ability and long experience and many qualification* 
would not be said by any body to be carrying on a profession. 
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The facts of this case are: The respondent who gave evidanca before us stated 
that, after saving an apprenticeship to his father for five years, he gained experience 
by working with and assisting oculists at clinics and surgeons at hospitals under the* 
Lancashire County Council and with Opthaltnic surgeons at Home Office schools 
in Lancashire for upwards of 17 years including experience in to fittirg of contact 
lenses. He then become a Member of the National Association of Opticians and 
the Joint Council of Qualified Opticianes after furnishing evidence of his training 
and experience and recommendations of members of the medical profession. He fur* 
iher stated that his profits are wholly derived from fees paid for his advice to patients 
who oonsulted him as to appliances necessary to improve their eyesight and 
from his own assembly of such appliance to his own prescription and the subse- 
quent supply thereof to his said patients. The fee charged in and inclusive one 
to include the sight testing and the applianco supplied ( such item not being shown 
separately on the statements rendered by him to persons consulting him) except 
in case where after examination no appliauce is applied when a fee for examina- 
tion is charged. The proportion of such latter cases is very Bmall compared to those 
where an appliance is supplied. The respondent also stated that glasses prescribed 
by him have in fact been supplied by other opticians but that had happened only 
very occasionally. 

The accounts kept by the appellant, copied from his own books, were put in 
evidence. Ho had a waiting room and two consulting rooms at his premises in 
St. Helens. The spocial case adds. 

He further gave evidence that he did not advertise his profession or premises in 

Any journal On either side of the entrance was a small.shop wmdow front, 

each measuring 3 ft. 6 ins. wide and 18 ins. in depth, which are used for the 
display of seven or eigh types of optical frames without glasses and unpriced 
as normally supplied by him with glasses to his own prescription. The respondent’s 
name appears once upon the front of said premises but without the addition of 
any advertising matter beyond his description. 

It was held that the appellant was carrying on a profesion. 

Carr v. Commissioner of Inland Revenue . 

( 19 14 ) All. E. R. 103 ( Vol. 2 ). (Court of appeal) 


Jenkins Production Ltd. v. C . I. F. (1944) 4 L T. G. 98, 1944 A. T. C.329, 1944 
All E* R. (Vol 1) 610 (See digested on Page 4 of this part ) 

J. Bibby and Sons v. 0. 1.R.) 1944 All E. R. (Vol 1) 549 1944 A. T. 0. 449 (See 
digested on Page 17 de 18 of this part ) 

O. I. R. V Bagnal Ltd. (1944) All. E. R. (Vol.) 204 (See digested on 'page 18 of 
this part) 
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S. 13, Sch. 7, Pt. 11, Para 1, (English Finance Act of 1939) Contribution t® 
•uper«aunua'ioa fund for the benefit of emoloyees— Advantage gained-No asset 
in existence* Contribution not to be considered in computation of average Capital — 

There are two sums £ 131, 196 and £ 395,329 pad into a super animation 
fund by a group of companies which, for the purpos s of excess protits Tax, are to 
be grouped together. The respondents are the principal company in that group. 
Nothing turns upon the fact that it is a group, and that payment in question were 
made by the group. For convenience, when refnrring to the respondents, the 
group as a whole has been included in that expression. The former of the two 
sums was paid in connection with the provision of incressed widow’s pensions and 
the latter in connection with the provision of employes’s pensions. r iho object of 
these pa\ ments, putting it shortly, was to provided a capital sum, calculated 
aotuarily, sufficient to cover certain payments which the person interested under the 
fund would n o. have received owing to certain matters in the hiitory of the fund. In 
other wor-V, the payment were made in order to put the fund in a position to pay 
sums whieh ot In r wise it would not have been able to pay. The payment in each 
case was no' a » oramutation of any existing liability, because it so happened that the 
increased pensions which thcs>e sums were intended to oover wer* 1 not pensions for 
the payment of which the respondent in law were responsible. 

Held : No assets came into existence by the payments in quo't’on, though 
there was an advantage of the like value. Th ue wore also no contractual relations 
between the respondent company and the trustees of the fund. Even, ii they w« io 
mere nominal. 

Lever Bros and Unilever Ltd. v. C. I. R. (1945) Vol. 1 All. E. It. 115. (Court of Appial 

Sch VII, Ft 1, Para (10 (2), and S. 13, (Finance Act, 1939V —Controlling 
interest meaning thereof ‘Directors holding shares as trustees with contingent 
reversionary interest* Such shares to be considered in determining control — 

Control is the power by the exercise of voting rights to carry a resolution 
at a gt Ik ral m; etmg c f the company 

If 1 here ore eight directors win beneficially own and are registered as th 6 
holders of 209. 322 ordinary shart s. In addition three of them are registered as tli° 
holders of 57 600 ordinary shares winch t ev hold as trustoi s of a certain tnanig® 
pctthment under which they have a contingent reversionary interest :n t ho hind 

Held : Thqpe 7,500 shares ought to he added to the 209, 332 for the purpose of 
determining whfther the directors havj the controlling interest in the compnny. 

C.I.R. v. J. Bibby and sons (1945) All E.R. b(57. (1945) 24 A T.C. 70. [House of Louis 

Sch VII, Pt. 11 Para 1, and Ss. (13) (3) and 14 (2', (English Finance Act of 
1939) Assessee theatre proprietors- Destruction of a theatre by enemy action 
No effect on the value of the asset— Original value of the destroyed theatre to be 
taken in computation of average capital in G A.P — No consequent decrease in 
Standard profits. 

Destruction of a threatre by enemy action ha* no effect on tha value of the 
destroyed theatre. But its orginal value would be tiken in compilation of average 
amount of capital in the Chargeable Accounting period and consi quently there would 
be no deueaso in the standard profits. 

€ IR v Terence Byron Ltd. (1946; Vol. 1 All E.R. 53(5. 24 A.T C. (HUIwwi- of Lo-M 

Sch D, Caj 1, • me tax Ac', 1918 Ch Pt VII, Assessee manager of a ihip - 
I ing company Sh t aping co*. sporty into liquidation- Managing agreement net ex- 
pired —Remunerations pay*’;:* f *r ;he unexpir^d period under the agreement be- 
coming immediately due— *V g agency agreement an asset as stock in trade 

Payment of rename ration the , < tu.e of capital receipt on the liquidation of the 

company. 

r Ihe a re^cc-r.j p.l ant ; y wa- the m .nag< r of a shipping company. 

From the btg'iinris ot the shipping company’s existence the uppellant company did 
act as its slop man tger under vauuus agreements. By a minute of agreement dated 
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^hioh varied a previous minute, the appellant company was to oon- 
ii ° [^r &s mana £ er f or fc he shipping company, and the oontraot was to endure 
1 st January, 1951. Under the third article of that ag eement the appellant 
company was to receive a management fee of £;500, a comnneion of 1 per cent on the 
^ r * < ? ° nn y built, purchased or sold, and a com mission of 5 per cent on the 

ll 8 °* ®hipping company as defined in the agreement. By the fourth article 
e remuneration to be aff >rded to the appellant company by the shipping company 
third article until the termination of the aggreeraent was not to be less 
. , per annum. The fourth article continues that on the shipping company 

going mfo liquidation or ceasing to carry on its business, the remuneration pay- 
V e , ^ a PP e Uint comp my m respect of the period from that date until the day 
icuo a ^ reenien t was to become immediately due. On 5th November, 

2, that is 8 1/2 years before the expiry of the agreement, the shipping oompany 
went into liquid ttion, and it paid to the appellant company the sum of £16,306-16s* 

* Glider the fourth article of the agre meat. During the whole joint lives of 
e e two companies the appellant company’s business had oonsiet d almo-t entirely 
o he agency which it carried on as manager for the shipping company. For the 16 
years fro- n 1924 to 1940 no ie-s than 88.23 per cent of the appellant’s inoome was 
rriver from managing the shipping oompany; 1. ^8 per cent was derived from 
o e. managements. and 9 99 per cent from sundry resources such as interest on 
cans. In t ie following threo years the company did succeed in obtaining from the 
injs nr o War Transport the management of four ships, but this was an abnormal 
anr r mporary business which wdl oea^e if the ships are sunk-and one already has 
en sunk or the one ot the war Over the whole 19 years dining which the agree- 
ments between the two companies were in force, 84.32 per cent of the appellant’s 
pro. ts wore profits which were earned by the management of the shipping company’s 
snps, 765 per cent by other management, and 8.02 per cent from sundiy other in- 
come resources 

Hdl : — The payment of £ 16,306 16s- lid under the fourth article of the ship- 
ping company for the unexpired period is in the nature of capital receipt as the 
managing agency contract is an asset as stock in trade. 

Barr Crombir and Company Ltd. v C. I. R. (1945) 24 A. T.C. 55. Court of Session 

Digest Excess Profits Tax Cases 

(UNDER INDIAN EXCESS PROFITS TAX ACT, 1910 ) 

S 2 (5) (Indian Excess Profits Tax Act XV of 1940) Assessee a supplier 
ot goods to various Govt, departments — Employed by a Bombay mill for securing 
orders on commission basis— Carrying on business as a commission agents. 

The aB«e>see in addition to his business of making supplies to the various 
Indian Government Departments has aho since 1937 represented in Delhi a Bombay 
co ncern for securing orders on certain percentage commission on the proceeds of 
th^ order. It was hold to be carrying on bussinesi as a oonami-aiou a^ent as the 
ox mption allow d to the profession b not absol ite since the exemption will not 
apply if the profession conskts wholly or mainly in the making of contracts or the 
giving to other persons of advice of a commercial nature m connection with the 
making of contracts. 

Basheswar Nath db Co , Delhi v. C. 1. T. (1945) 5 I. T G. 109, 110. 

Ss.^ 2 (5) and 8(1), (Indian Excesi Profits Tax Act of 1940) Change in the 
constitution of a firm Business of the firm carried on by a new firm as constitu* 
ted by the two surviving partners— New firm is not liable to Excess Profits Tax 
on the profits of the old firm. 

Where a change has taken place in the constitution of a firm on the death of 
a partner and the business of the firm is carried on by a new firm as constituted by 
the surviving partners and three new admitted partners and assets and liabilities 
were takan by this new firm, the now business is not liable to excess profits tax on 
the profits of the old firm earned in the accounting period. 

Qhella Dayal v. C. /. T. Bombay (1945) 5 I. T. G* 130 
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S. 2 (5) and (19), Indian Excess Profits Tax Act, 1940) and Erst Schedule 
Asses.ee a money lender — Income from acquisition of house property and foreign 
rubber garden, to be included in money lending profits Chargeable to excess 
profit, tax 

Income from house properties aoquired in the course of business and rubber 
gardens is, it has been held, rightly included in the profits of the assessee’a raoic y 
lending business. 

BMP BMP Villiappa Chetliar Madura v. G.l. Madras (1945) 5 I.T.G. 127. 

S 6, (Indian Excess Profits Tax XV of 1940)— Scope of -Ascertain- 
ments of average amount of capital for the standard period— And not on the 
amount of capital a. in use on the last day of the standard period. 

The scheme of the Excess Profits Tax Act, is to tax the excess profits over the 
standard profit. What is provided by the first proviso to S. 6 (i) is that in Older 
to compare the standard profit, the average amount of capital durng the standard 
period and the average amount of capital during the ohargeable accounting period 
are to bo compared. For this purpose it is only the average amount of capital for 
the standard period and not the amount of capital ascertained aa in use on the last 
date of the standard period should be taken into consideration, 

Killick , Nixon & Co. v. C. I. T ., Bombay. (1945) I. T. G. 92. 

S. 10-A (Indian Excess Profits Tax Act, XV of 1940) Two firms carried on 
by a firm of four partners — Two of them partners in one firm and two in another 
These two firms carrying on the business of manufacture of the old firm Creation 
of these firms meant to avoid tax. 

Where two fnms are carried on by the applicant firm of four brothers as part- 
ners and tvio of them are partners in one firm anti two in another, and these two 
firms carried on the business of the manufacture of goods that was being done by 
the applicant firm restricted tlx ir :aics to the goods manufactured by two firms, 
tl e formation of these two firms is a transaction within the meaning of S. 10-A. ot 
the Inti an Excess Profits Tax Act and the Excess Profits Tax Officer can go behind 
the transaction to see the consequences, 

Messrs. C 8 . Ramaswamier & Sons Madura v. C I.T. Mad. (1945) 5 I. T. G 16 

S 10-A, (Indian Excess Profits Tax Act, 1940) Formation of two firms to 
evade the payment of excess profit, tax -Finding of fact|Tranj action - Meaning 
thereof. 

The question whether in the circumstances of the oa>e the formation of two 
new firms is a transaction within the meaning of S 10 A of the Act in older to evade 
the payment of Excess profits tax is a question of faot. 

The word transaction has a v*ry wide meaning. It can be applied to any 
particular aci done in the carrying on ot a business. 

The definition of the word “transaction” as “it must bo confined to a trans- 
action in the course of the business of the assessee and not to the formation of a 
new partnership for the carrying on of the same business” oannot bo accepted within 
the purview of S. 10-A. 

Messrs. O. 8 Bama steamier & Sons Madura v, C. /. T. (1945) 5 I.T G. 17 

Sch 1, S 4, (Indian Excess Profits Tax Act, XV) Flantiff managing agents 
of the respondent— Managing agency commission to be asesrtained before setting 
aside income»tax, super-tax or any tsx on Income— No deduction of excess profits 
tax to be made in calculation of the commission. 

The plaintiff w^re the managing agents of the defendant company, the term of 
their remuneration being eomxnision of ten per cent on the net annual income of the 
company before setting aside any sum to reserve or depreciation funds or for piy- 
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ment of Income-tax or super tax or any other tax on income \ The question ya.* 
whether the excess profits tax was to be deducte 1 before the ascertainment ot the 
net annual income for the calculation of the Commission. 

Held : Excess Profits Tax is not to be d -ducted before the ascertainment of the 
net annual income for the calculation of the commission as it is a tax on income 
derived from any business. 

James Finlay and Co. Ltd v. Finlay Mills, Ltd. (1945) 5 I. T. G. / 9 

Sch 1, ^Agreement between the managing agents and the company for a 
certain per cent of commission to be paid on profits Practice of inclusion of income 
and super-tax in ascertaining profits — No term of deduction of tax on income 
Excess Profits Tax rightly held deducted from profits. 

Tn accordance with an agreement between a company and its managing agents* 
a certain p r cent of commission was to be given to the managing agents on annual 
net profits of the company and all proper allowance a id deluct.ons were to be made 
from revenue for ascertaining the annual neb profits lor calculating the managing 
agents’ cornmisss on. But there was no provision in the am cement for deduction ot 
any tax upon income though it was the practice of the company to make n> deduc- 
tion in respect of inconn- tax and sup r*tax. The cont< ntion of the managing agents 
was that no deduction with regard to the amount of exo ss piotits tax payable or 
paid by t h * company slio dd b ; made while ascertaining such annual net pr 

Held: In the absence of any provision in the agre -ment for deduction of 
excess profits tix, an allowance must bo made for such deduction while '.see; tuning 
annual net profits for the purpose of calculating managing agents’ c unmiasion. i ho 
pra -tice of th * eompanv for not d -duct rig irmo;n j tax s iper-tax is in accordance 
with law and has nothing to do with the- p r inciple for an allowance to b j made in 
respect of excess profits tax. 

JValchand and Co Ltd. v. Hindustan Construction Co Ltd. (1 *41) 5 I. T. G. 07. 

Sch. I, r. 1, (Indian Fxcess Profits Tax Act, 1940)— Scope of -Profits to 
be computed on income-tax principles. 

The rule I says that the profits of busmens during the standard period, or 
during any cha< a aolc accounting period, shall be separately computed and shall, 
subject to the p ovi.-iou ot the schedule, be computed on the principles on which the 
profits of a business ar * computed for the purposes of income tax under S. .9 of : ho 
Income-tax Act, 1922. 

Killick, Nixon Co. v. C. I. T., Bombay. (.94 >) 5 I. T. G. 92. 

Ssh I. 5 (Indian Excess Profits Tax Act, 1940) — Privilege of non* 
exclusion of interest on barrowings granted for increase in capital after the 
termination of the standard period - Interest he calculated on borrowings through* 
out the year and not at the end of the year -Interest be excluded and retained 
on debit side* 

The construction of r. 5 of Sob I is not free from difficulty. While computing 
profits, if there is an increase in the- capital effected by means of loan liom banks or 
debentures at any time after the close of the bt .ndard period, the interest to be paid 
on such loans or debentures must not :»a deducted irom those proms as it would 
have to be done if the borrowings were totally excludtd. That is what is provided 
by the first part of the rule 5, Jtt second part lays down that the inclined amount 
of loan or debentures shall not be deducted in arriving at the average amount of 
capital employ, d for the charg able accounting period. Thus there is nothing in- 
consistent :n fir.-t and second pari of the rule. r l he better diafting might however 
been provided for the non exclusion of such borrowing- in Sch. II. 

Killick, Nixon db Co. v. C. L T., Bombay. (1945) 5 I. T. G 92. 



INDIAN EXCESS PROFITS TAX. 

(Under Act No. X of 1919) 

PART III 

(PASSED BY THE INDIAN LEGISLATIVE COUNCIL] 

( Received the assent of the Ooverner General on the 20th Marche 1919.) 

An Act to impose a duty on excess profits arising out of certain businesses. 

WHEREAS it is expedient to impose a duty on excess profits arising out of 
certain businesses; it is hereby enacted as follows: — 

Short title and commencement. 

1. — (1) This Act may be called the Excess Profits Duty Act, 1919. 

(2) It shall come into force on the 1st April, 1919. 

Definitions. 

2. — In this Act, unless there is anything repugnant in the subject or context— 
“accounting period” means the twelve month ending on the 31st March, 1919, 

or if the accounts of the business have been made up within the said twelve months 
for the purposes of the Indian Income-tax Act, 1918, in respect of a year ending on 
any date other than the said 31st March, then the year ending on that other date; 

“business” includes any trade, commerce or manufacture, or any advenfure 
or concern in the nature of trade, commerce or manufacture; 

“Chief Revenue-authority” means the Board of Revenue or the Financial 
Commissioner in provinces where those authorities exist, and in any other case suoh 
authority as the local Government may declare to be the Chief Revenue-authority 
for the purposes of this Act; 

“prescribed” means prescribed by rules made under this Act. 

All expression used or embodied by reference in this Act which are not herein- 
before defined shall have the same meaning as is attributed to them by the Indian 
income-tax Act, 19 i 8. 

Application of Act. 

3. — This Act shall apply to every business (other than the businesses specified 
in Schedule I) which is, during any part of the accounting period, either carried on 
in British India by any person or carried on in any place in India by a person 
ordinarily resident in British India. 

Imposition of excess profits duty. 

4. — Subject to the provisions of this Act, there shall, in respect of any busin- 
ess to which this Act applies, be charged, levied and paid on the amount by which 
the profits in the accounting period exceed the standard profits, a duty (in this Act 
referred to as “excess profits duty”) of an amount equal to fifty per cent, of that exoess- 

Provided that the amount of the said duty shall not exceed suoh sum as would 
reduce the profits in the accounting period below thirty thousand rupees. 

Ascertainment of profits in the accounting period. 

5. — The profits of a business in the accounting period shall, at the option of the 
person by whom the excess profits duty in respect of that business is payable, be or 
be deemed to be, — 

(a) the taxable income as finally ascertained for the purposes of the Indian 
Income-tax Act, 1918, or 

(b) when the accounting period in respect the business ends on any date other 
than the 31st March, 1919, and the accounts of the business are made up 
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for an additional period ending on the said 31st March, a sum which 
bears the same proportion of the taxable income of the total period (sueh 
taxable inoome being ascertained as nearly as may be in accordance with 
the provisions of the said Aot) a3 a period of one year bear the total 
period. 

Explanation — The profits is the accounting period shall, notwithstanding 
any composition in force for the purposes of the said Act, be aotually 
ascertained in accordance with the provisions of that Act. 

Standard Profits 

6. — (1) The standard profit of a business shall be as follows: — 

(a) an amount calculated at the rate of 10 per cent, or at such rate not being 
less than 10 percent as may be prescribed, on the capital of the business a9 
existing at the end of the accounting period, in which case the capital 
of the business shall, for the purposes of this Act, be ascertained in 
accordance with the provisions of Schedule II ; or 

(b) at the option of the person by whom excess profits duty in respect of the 

business is payable — 

(1) if the profits of the business have been assessed in the years 1913 a^nd 

1914 for the purposes of the income-tax law then in force— the aggregate 
of half of the profits so assessed and half of interest, if any received in 
those years on securities forming part of assets of the business ; or 

(ii) if the profits of the business have been assessed for the said purposes in 
the years 1913 and 1914, and in two only of the three years 1915, 191fi 
and 1917— the aggregate of one fourth of the profits so assessed and one- 
fourth of the incerst, if any received in the same four years on securities 
forming part of the assets of the business; or 

{Hi) if the profits of the business have been assessed for the said purposes in 
all the five years 1913, 1914, 1915; 1916 and 1917— the aggregate of 
one-fourth of the profits assessed in the years 1913 and 1914 and in such 
two of the years 1915, 1916 and 1917 as may be selected by the said 
person and one-fourth of the interest, if any, received in the same four 
years on securities forming parts of the assets of business : 

Provided that if the average capital employed in the business in the years 
adopted for the purpose of determining the standard profits is less or more 
than the capital so employed end of tho accounting period, there shall be 
made to or from the standard profits an addition or a deduction, as the 
case may be which shall bear to the standard profits the same proportion 
as such increase or decrease of capital bears to the average cenital 
ployed in the years so adopted. 6 F 

Explanation:— For the purpose of ascertining the average capital 
employed, the capital employed in the business in any year shall be deemed 
to be the capital so employed at the end of that year ; 

Provided further that if the assessment in any of the said years was made in 
respect of a period of less than twelve months, that assessment shall, for the 
purpose of determining the standard profits, be proportionately increased. 

(2) If a composition for income-tax wa3 in force in any of the years 1 913 1914 

1915, 1916, and 1917, such composition shall be deemed for the purposes 
of clause (b) of sub-section (1) to have been the assessment, and the pro* 
fits shall be determined in accordance therewith- F 

Provided that the person by whom excess profits duty in respeot of the business 
is payable shall, notwithstanding any such composition, be entitled to have 
an assessment of the profits of the business made for the purpose of deter- 
mining the standard profits, in the same way as the assessment would 
have been made if no such composition ha 1 been agreed upon. 
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(3) Each of the years referred to in sub-sections (I) and (2) shall be deemed Ur 
l>a the twelve months commencing with the 1st of April in the year mentioned. 

(4) Notwithstanding anything contained in this Section no increase of capital 
made after the 31st Deoemb^r, 1918, shall be taken into account in any case, and no 
such increase before that date shall be taken into account when it appears or to the 
extent to which it appears that the increase was made with intent to 
evade or has the effect of evading the payment of the exoess profits duty. 

Power to Collector to make allowances for special circumstances. 

On the application (made in accordance with the provisions of clauso (b) 
of sub-section (2) of section (li) of any person chargeable with excess profits duty 
alleging that, owing to any of the following circumstances, namely: — 

(a) any change in the constitution of a partnership of which he is or was 

member, 

(b) any postponement or suspension, as a consequence of the present war, 

of renewals or repairs, 

(e) any exceptional depreciation or obsolescence (including the cost 
of replacement during the accounting period), due to the present war, of 
assets employed in the business, 

(d) the provision, in connection with the requirements of the present war, 

of plant or machinery which wi'l not be required for the purposes of the 
business after the termination of the war, 

(e) the fact that the assets of the business consist to any material extent of 

shares in a company the business of which is it itself chargeable to 
excess profits duty, 

(/) the liability of any part of the profits of the business to excess profits 
duty in the United Kingdom, or 

(9) any special circumstances connected with the nature of the business or 
the period for which any profits are ascertained or determined, 

the provisions of this Act for the calculation of excess profits duty operate unfairly 
in his ease, the Collector may make such allowances in calculating the amount of 
the duty as seem to him to be necessary to meet the special circumstances, provided 
that any such allowance shall not reduce the amount of duty payable under the 
provisions of the A et by more than twenty-five per cent without the previous sanc- 
tion of the CommL.aoner. 

Appeal to Chief Revenue- Authority . 

8.— (1) if any person who has applied under Section 7 is dissatisfied with the 
decision of the Collector on his application, he may appeal to the Chief Revenue 
authority which shall, at the option of such person, either itself decide such appeal 
or refer it to a Board of Referees to be appointed by the Local Government. The 
Board shall hear and consider any appeal so referred and shall communicate its deci- 
sion to the Chief Revenue-authority. 

(2) The Chief Revenue-authority and the Board shall be entitled to take into 
account any of the circumstances specified in Section 7, and modify the decision of 
the Collector with reference thereto in such way and to such extent as they may 
consider just and equitable. 

(3) Every Board of Referees appointed under this Section shall consist of 
three or, in cases which the Local Government considers to bo of difficulty or iml- 
portance, of four persons. When the Board consists of four persons, the Loca 
Government shall appoint one of the members to be Chairman. In any ease at least 
two members of the Board shall be persons not in the service of Government 
and having in the opinion of the Local Government adequate business experience. 

(4) In case of a difference of opinion between the members of the Board, 
the opinion of the majority shall prevail. When the Board consists of four mem- 
bers are equally divided in opinion, the Chairman shall have a second or casting vote. 
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SECTIONS 9 to 12 


(5) The decision of the Chief Revenue- authority on any appeal under this 
Section or of the Board where an appeal is referred to it shall, notwithstanding 
■any other provision of this Act be final, and shall be deemed to be the basis of 
■assessment in the particular case. 

Power of Governor General in Council to deal with hardship in case of a class 
of business. 

9 . (1) The Governor General in Council may, on the application made before 

the 30th June 1919, of any person alleging that owing to special ciroumstances to 
be stated in the application the provisions of this Act for the calculation of exoesa 
profits duty would operate unfairly in the case of any class of business in which such 
person is engaged, refer such application for the report of a Board of special Referees 
to be appointed in this behalf by the Governor General in Council. 

(2) Every Board appointed under this Section shall consist of four persons, 
of whom at least two shall be persons not in the service of Government. The 
Governor-General in Council shall appoint one member to be Chairman. 

(3) On receipt of the report of the Board, the Governer General in Council shall 
consider the same and pass thereon such orders as he thinks fit. Any such order 
may vaiy the basis or method of assessment in respect of the class of business so 
reported on, and any variations so made shall be deemed to be modifications of this 
Act in respect of the matters to which they relate, and this Act shall apply 
accordingly. 

Notice to be given by liquidator that excess profits have been made. 

10 — Every liquidator of a company which is being wound up at the commence- 
ment of this Act or is wound up after the commencement of this Act and which is 
chargeable to excess profits duty shall before the 31st may 1919, or within two 
months of the commencerm nt of the winding up, as the case may be, give notice of 
the fact to Collector. 

Returns of the purpose for this Act. 

11 — ( 1 ) The Collector may, for the purposes of this Act. require any person 
whom he believes to be engaged in any business to which this Act applies, or to 
have been so engaged during the accounting period oi in the year ending on the 
31st March, 1912, or on the 31st March in any year thereafter, to furnish him 
within two months after service upon him of a notice to that effect with such 
particulars in connection with the business as tlm Collector may require. 

(2) At the time of furnishing such particulars such person shall — 

(а) state the method which he desires to be adopted for the purpose of— 

(i) ascertaining the profit of the business in the accounting period under 
Section 5, and 

(ii) determining the standard profits under Section 6, and 

(б) make any application which he desires to make under Section 7 for an 
allowance in the calculation of the amount of the excess profits duty. 

(3) Where any person fails, without reasonable cause or excuse, to comply 
with the provision of clause (a) of sub-section (2), the Collector shall proceed to 
ascertain the profits of the accounting period and to determine the standard profits 
by such method provided in this Act as he thinks fit. 

Penalty. 

12. — Tf a person fails, without ieasonable cause or excuse, to give to the 
Collector in due time any noCce required by Section 10 or to furnish any particulars 
referred to in Section 11, he shall on conviction by a Magistrate be punishable with 
fine which may extend to thirty rupees for every day during which the default 
continues. 
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Assessment. 

13*— The amount of excess profits duty to be paid in respect of any business 
shall be assessed by the Collector, who may in any case where he thinks fit allow 
the duty to be paid in instalments of such amounts payable at such times as he 
may direct. 

Person liable to be assessed. 

14. The duty may be assessed on any person for the time being owning or carrying 
on the business whether as agent for the owner or otherwise or, where the business 
has ceased during the accounting period, on tbe person who owned or so carried 
on the business immediately before the time at which the business ceased, and where 
there has been a change of ownership of the business during the accounting period, 
the Collector shall make the assessment in the prescribed manner. 

Application of provision of Act VII of 1918. 

15. —The provisions of Section 20, 21, 22, 23, ~4, 2ft, 27, and of Chapters IV 
and V and ot Sections 42, 45, 46, 47, and 49 to 52 of the Indian Income-tax Aet f 
1918, shall apply, with such modifications, if any, as may be prescribed, as if the 
said provisions referred to excess profits duty instead of to income-tax, and every 
officer or authority exercising powers under the the said provision may exercise the 
like powers under this Act in regard to excess profits duty as he or it exercises in 
regard to income-tax under the said Act : 

Provided that references in the said provisions to the assesseo shall bo construed 
as references to a person by whom excess profits duty is payable. 

Income»tax papers to be available for the purposes of this Act. 

16. — Notwithstanding anything oontained in the Indian Income-tax Act, 1918 
or in any Act repealed thereby, all information contained in any statement or return 
made or furnish* d under the provisions of any of the said Acts or obtained or col- 
lected for the purposes of any such Act may be used for the purposes of this Act. 

Prohibition of and penalty for fictitious transactions. 

17. — (1) A person shall not for the purposes of avoiding payment of excess 
profits duty enter into a fictitious or artificial transaction or carry out any fictitious 
or artificial operation, and if he has entered into any such transaction or carried out 
any such operation before the commencement of this Act, shall inform the Collector 
of the nature of the transaction or operation. 

Explanation — For the purposes of this Section an artifical transaction or opera- 
tion includes eveiy device of whatever nature adopted for the purposes of presenting 
the accounts of a business in a misleading form or manner with intent to evade or 
having the effect of evading any obligation imposed by this Act. 

(2) If any person acts in contravention of, or fails, without reasonable cause or 
excuse, to comply with, the provisions of sub-section (1), he shall on conviction by a 
Magistrate be punishable with fine which may extend to one thousand rupees. 

Power to make rules. 

18. — (1) The Governor General in Council may, by notification in the Gazette* 
of India, make rules for carrying into effect the provisions of this Act. 

(2) In particular and without prejudice to the generality of the foregoing power, 
such rules may provide for — 

(а) the rate to be allowed in respect of any business or class of business for 

the purposes of clause (a) of sub-section (1) of Section 6 ; 

(б) the procedure to be followed by Boards of Referees appointed under 

this Act ; 

(c) the basis and method of assessment when there has been a change of 
ownership during any period which can be selected for the purpose of 
determining standard profits, or during any subsequent period prior to 
the commencement of this Act ; and 
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SECTIONS 19 & 20 


(<f) the adaptation to excess profits duty of any of the provisions of the 
Indian Income-tax Act, 1918, whioh are made applicable to that duty 
by Section 15. 

(3) All rules made under this Section shall have effect as if enaoted in this Act. 

Excess profits duty and supertax to be alternately chargeable. 

J9. — Where the profits of any business in the accounting period are chargeable 
to excess profits duty under the provisions of this Act and Super-tax Act, 1917,then — 

(1) if the amount chargeable as, excess profits duty exceeds that chargeable 
as super-tax, excess profits duty shall alone be charged, and 

(2) if the amount chargeable as super-tax exceeds that chargeable as excess 

profits duty, super-tax shall alone be charged, and the provisions of 
this Act and the Super tax Act 1917, shall be construed accordingly. 

Excess profits duty an allowance for the purposes of Act VII of 1918. 

20 -— The amount of excess profits duty paid in respect of any business shall 
be allowed as a deduction at the adjustment made in the year ending on the 31st 
March, 1920, in respect of the profits of that business for the purposes of Section 19 
of the Indian Income-tax Act 1918 : 

Provide d that, if the amount of excess profits duty payable has not been 
ascertained at the time when the said adjustment is made, the amount by which 
the income-tax would have been reduced if effect had been given to the deduction 
shall be deducted from the amount payable for excess profits duty. 

SCHEDULE I 
EXCEPTED BUSINESSES 
(See Section 3.) 

1. Any business the income from which is agricultural income. 

2. Offices or employments 

3. Any profession the profits of which are dependent mainly on the personal 
qualifications of the person by whom the profession is carried on, and in which on 
capital expenditure i3 required or only capital expenditure of an amount which is 
small when compared with the profits which the person carrying on the profession 
makes : 

Provided that the business of any person taking commissions in respect of ai^r 
transactions or services rendered, or any agent of any description (not being a 
whole-time officer or servant of the business or a commercial traveller, or an agent 
whoso remuneration consists wholly of a fixed and definite sum not dependent on 
the amount of business done or any other contingency) shall not be included in this 
exception. 

4. Any business which is liable to pay in respect of the accounting period 
excess profits duty in the United Kingdom. 

5. Any businesn of whioh the profits in the accounting period do not exceed 
thirty thousand rupees. 


SCHEDULE II. 

ASCERTAINMENT OF CAPITAL. 

( See Section 5.) 

I. The amount of the capital of a business shall, so far as it does not consist 
money, be taken to be — 

(a) so far as it consists of assets acquired by purchase, the price at whioh 
these assets were acquired, subject to any proper deduction for deprecia* 
tion or for unpaid purchase money, 
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(6) so far as it consists of assets being debts dne to the business, the nominal 
amount of those debts subject to any deduction which has been allowed 
or is allowable in respect of those debts under the Indian Income-tax 
Act, 1918, and 

(c) so far as it consists of any other assets which have not been acquired by 
purchase, the value of the assets at the time when they became asset# 
of the business, subject to any proper deduction for depreciation : 

Provided that nothing in this provision shall prevent accumulated profits (other 
than those made in the accounting period) employed in the business being treated 
as capital. 

2. Any borrowed money or trade debts shall be deducted in computing the 
amount of capital for the purposes of this Act. 

3. Where any asset has been paid for otherwise than in cash, the cost prioe 
of that asset shall be taken to be the value of the consideration at the time the assee 
was acquired, but where the business has been converted into a company and more 
than two-thirds of the shares in the company are held by the person who was the 
owner of the business no value shall be attached to those shares, so far as they ars 
represented by good-will or otherwise than by material assets of the company, unless 
the Collector in special circumstances otherwise directs. Patents and secret processes 
shall be deemed to be material assets. 



THE INDIAN INCOME TAX ACT, 1922 

(Act XI of 1922) 

As applied to Excess Profits Tax by Section 21 of the Excess Profits Tax. 
Act, 1940, and Rule 3 of the Excess Profits Tax Rules, 1940.) 


S-4A. — For the purposes of the Act — 

„ ... , , (a) any individual is resident in British Jndia in any 

Mestdence British India . ^ ^ J 

(i) is in British India in that year for a period amounting in all to one hundred 
and eighty two days or more ; or 


(ii) maintains or has maintained for him dwelling place in British India for a 
period or periods amounting in all to one hundred and eighty two days or more in 
that year, and is in British India for any time in that year ; or 

(iii) having within the four years preceding that year been in British India for 
a period of or for periods amounting in all to three hundred and sixty-five days or 
more, is in British India for any time in that year otherwise than on an occasional or 
casual visit ; 

(b) a Hindu undivided family, firm or other association of persons is resident in 
British India unless the control and management of its affairs is situated wholly 
without British India ; and 


(c) a company is resident in British India in any year (a) if the control and 
management of its affairs is situated wholly in British India in that year, or (b) if its 
income arising in Biitish India in that year exceeds its income arising without British 
India in that year. 

(iv) is in British India for any time in that year and the Income-tax Officer 
is satisfied that such individual having arrived in British India during that year is 
likely to remain in British India for not less than three years from the date of his 
arrival. 


S. 4-B. — For the purposes of the Act. — 

. , (a) an individual is not ordinarily resident* in British India 

Ordinary residence j n an y y ear jf j ie p as not ree id en t i n British India m nine 

out of the ten years preceding that year or if he has not during the seven years prece- 
ding that year be* n in British India for a peiiod of, or for periods amounting in all 
to, more than two years ; 

(b) a Hindu undivided family is deemed to be ordinarily resident in British 
India if its manager is ordinarily resident in British India ; 

(c) a company, firm cr other association of persons is ordinarily resident in 
British India if it is resident in British India. 


S. 10. (I) The tax shall be payable by an assessee under the head “Profits 

. and gains of business, profession or vocation** in respect of the profits 

Business or g a j n8 0 f an y business, profession or vocation carried on by him. 

(2) Such profits or gains shall be computed after making the following all wances, 
namely : — 

(i) any rent paid for the premises in which such business, profession or vocation 
Is carried on, provided that when any substantial part of the premises is used as a 
dwelling house by the assessee, the allowance under this clause shall be such sum as 
the Excess Proiits Tax Officer may determine having regard to the proportional annual 
value of the part so used ; 
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(it) in respect of repairs, where the assesses is the tenant only of the premises, 
and has undertaken to bear the cost of such repairs, the amount paid on account 
thereof, provided that, if any substantial part of the premises is used by the assesses 
as a dwelling-house, a proportional part only of suoh amount ihall be allowed ; 

(in) in respect of capital borrowed for the purposes of the bussiness, profession 
or vocation, the amount of the interest paid : 

Provided that no allowance shall be made under this clause in any case for any 
interest chargeable under this Act which is payable without British India, not being 
interest on a loan issued for public subscription before the 1st day of April, 1938, 
except interest on which tax has been paid or from which tax has been deducted 
under Section 18 or in respect of which there is an agent in British India who may 
be assessed under Section 43 or, in the case of a firm, for any interest paid to a part- 
ner of the firm ; 

Explanation . — Recurring subscriptions paid periodically by shareholder or subs- 
cribers in such Mutual Benefit Societies as may be prescribed, shall be deemed to> 
be capital borrowed within the meaning of this clause ; 

(rt) in respect of insurance against risk of damage or destruction of buildings,, 
machinery, plant, furniture, stocks or stores, used for the purposes of the business, 
profession or vocation, the amount of any premium paid ; 

(v) in respect of current repairs to such buildings, machinery, plant, or furniture, 
the amount paid on account thereof ; 

(#i) in respect of depreciation of such buildings, machinery, plant, or furniture 
being the property of the assessee, a sum equivalent, where the assets are ships other 
than ships ordinarily playing on inland waters, to such percentage on the original cost- 
thereof to the assessee as may in any case or class of cases be prescribed and in any 
other case, to such percentage on the written-down value thereof as may in any 
case or class of cases be prescribed : 

Provided that— 

(a) the prescribed particulars have been duly furnished ; 

(vii) in respect of any machinery or plant whioh has been sold or discarded, 
the amount by which the written-down value of the machinery or plant exceeds the 
amount for which the machinery or plant is actually sold or its scrap value. 

Provided that uch amount is actually written off in the books of the assessee : 

Provided further that where the amount for which any such machinery 
or plant is sold exceeds the written-down value, the excess shall be deemed to be 
profits of the previous year in which the sale took place ; 

(cm) in respect of animals which have been used for the purposes of the busi- 
ness, profession or vocation otherwise than as stock in trade and have died or become 
permanently useless for suoh purposes, the difference between the original cost of the 
assessee of the animals and the amount, if any, realised in respeot of the cai cases or 
animals ; 

(tar) any sums paid on aooount of land-revenue, local rates or municipal taxes 
in respect of such part of the premises as is used for the purposes of the business, 
profession or \ ocation ; 

(ar) any sum paid to an employee as bonus or commission for servioes rendered, 
where such sum would not have been payable to him as profits or dividend if it had 
not been paid as bonus or commission ; 

Provided that the amount of the bonus or commission is of a reasonable amount 
with reference to — 

(а) the pay of the employee and the conditions of his servioe ; 

(б) the profits of the business, profession or vocation for the year in ques- 

tion ; and 
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(c) the general practice in similar businesses, professions or vocations ; 

(xi) when the assessee’s accounts in respects of any part of his business, pro- 
fession or vocation are not kept on the oash basis, such sum, in respect of bad and 
doubtful debts, due to the assessee in respect of that part of his bussiness profession 
or vocation and in the case of an assessee carrying on a banking or money-lending 
business, such sum in respect of loans made the ordinary oourse of such business as 
the Excess Profits Tax Officer may estimate to be irrecoverable but not exceeding the 
amount actually written off as irrecoverable in the books of the assessee: 

Provided that if the amount ultimately recovered on any such debt or loan is 
greater than the difference between the whole debt, or loan and the amonnt so 
allowed, the excess shall be deemed to be a profit of the year in which it is recovered, 
and if less, the deficiency shall be deemed to be a business expense of that year ; 

(xii) any expenditure (not being in the nature of capital expenditure or per- 
sonal expenses of the assessee) laid out of expended wholly and exclusively for the 
purpose of such business, profession or vocation. 

(2) wheie any building machinery, pi nt or furniture in respect of which any al- 
lowance is due under cl. use (iv), clause (r), clause (vi) clause ( vii ) of Sub-section (2) is 
not wholly used for the purposes of the business, profession or vocation, the allowa- 
nce shall be restricted to the fair proportional part of the amount would be allowa- 
ble if such building, machinery, plant or furniture was wholly so used. 

(4) Nothing in clause (ir) or clause (xii) of Sub-section (2) shall be deemed to 
authorise the allowance of any sum paid on account of any case, rate or tax levied 
on the piofits or gains of any business, profession or vocation or assessed at a pro- 
portion of or otherwise on the basis of a ny such profits or gains and nothing in clause 
(xii) of Sub section (2) shall be deemed to authorise — 

(а) any allowance in respect of a payment which is chargeable under the head 
‘Salaries’ if it is payable without British India and tax has not been paid thereon nor 
deducted thereforni under Section 18; or 

(б) any allowance in reap ct of any payment by way of interest, salary, com- 
mission of remuneration made by a firm to any partner of the firm ; or 

(c) any allowance in respect of a payment to a provident or other fund estab- 
lished for ths benefit of employees unless the employer has made effective arrange- 
ments to secure that tax shall be deducted at source from any payments made from 
the fund which are taxable under the head ‘Salaries’. 

(5) Tn Sub-section (2), ‘paid’ means actually paid or incurred according to the 
method of accounting upon the basis of which the profits or gains are computed 
under this Section ; ‘plant’ includes vehicles, books, scientific apparatus and surgical 
equipment purchased for the purposes of the business, profession or voeation ; and 
^written-down value’ means — 

(a) in the case of asoeta acquired in the previous year, the actual cost to the 
assesses; 

(b) in the case of assets acquired before the previous year the actual cost to the 
assessee less all depreciation aotually allowed to him under this Act, or any Act re- 
pealed thereby, or under executive orders issued when the Indian Income-tax Act, 
1886, was in force. 

Provided that where the provisions of the Proviso to Sub-section (2) of Section 
26 are applicable, the actual cost to the assessee referred to in clauses (a), and (b) 
shall be the actual cost to the person succeeded in the business, profession or vocation. 

(6) A trade, professional or similar association performing specific services for 
its members for remuneration definitely related to those services shall be deemed for 
the purposes of this Seotion to carry on bussiness in respect of those servi- 
ces, and the profits and gains therefrom shall be liable to tax accordingly. 

(7) Notwithstanding anything to the contrary in this Section or in the Excess 
rofits Tax Act, 1940, the profits of any bussiness of insurance, other than life 
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insurance, shall be computed in accordance, with the rules contained in the Schedule 
to the Indian Income-tax Act, 1922, in so far aa they are applicable to such business. 

g. 13. — Income, profits and gains shall be computed for the purposes of Section 
JO ... in accordance with the method of accounting regular- 
Method of accounting Jy emp)oyed by the asse s 8 ee ; 

Provided that, if no method of accounting has been regularly employed, or if 
the method employed is such that, in the opinion of the Excess Profits Tax Officer, 
the income, profits and gains cannot properly be deducted therefrom, then the com- 
putation shall be made upon such basis and in such manner as the Excess Profits 
Tax Officer may determine. 

g. 24 B. (1) Where a person die 3 , his executor, administrator or other legal 

representative shall be liable to pay out of the estate of 
Tax of deceased person the deceased person to the extent to which the estate is 
payable by representa - capable of meeting the charge of the tax assessed as pay- 
* tve * able by such person, or any tax which would have been 

payable by him under the Act if he had not died. 

(2) Where a person dies. . . .before he is se vod with a notice under Sub-section 
(1) of Section 13 or Section 15 of the Excess Profits Tax Act, 1910, as the oaa« may 
be, his executor, administrator or other leg cl representative sh ill, on the serving of 
the notice under Sub-section (1) of Section 13 or Section 15 of the Excess Profits Tax 
Act, 1940, as the case may be comply therewith, and the Excess Profits Tax Officer 
may proceed to assess the Excess Profits of the deceased person as if such executor 
administrator or other legal representative wire the assessee. 

(3) Where a person dies, without having furnished a return which he has been 
required to furnish under the provisions of Sub- section (1) of Section 13 of the 
Excess Profits Tax Act, 1940 or having furnished a return which the ExtoS3 Profits 
Tax Officer has re ason to believe to be incorrect or incomplete, the Excess Profits Tax 
Officer may make an assessment of the excess profits of such person and determine 
the tax payable by him on the basis of such assessment, and for this purpose 1 may by 
the issue of the appropriate notice which would have had to bo served upon the 
deceased person had he survived, require from the executor, administrator or other 
legal representative of the deceased person any accounts, documents or other evidence 
which he might und^r the provisions of Sub-section (2) of Section 1> of the Excess 
Profits Tax Act 194* have required from the deceased ptrson. 


S. 29. — When any tax or p malty is due in onsequ mce of any order parsed 
N .. , r i under or m pursuance of the \et, the Excess Profits Tax Officer 

JMo ice oj eman shall serve upon the assessee or other person liable to pay such 
tax or penality or interest a notice of demand in the prescribed form specifying the 

Bum so payable. 


S. 36. In the determination of the amount of tax or of a refund payable under 
the Act fractions of an anna less than six pies shall be 
be disregarded, and fractions of an anna equal to or 
exceeding six pies shall be regarded as one anna. 


To be calculated to nearest 
anna . 


S. 37. The Excess 

Power to take evidence on 
oath , etc. 


Profits Tax Officer, Appellate Assistant Commissioner, 
Commissioner and Appellate Tribunal shall, for the pur- 
poses of Sections 8 to 20 (inclusive of the Excess Profits 
Tax Act, 1940, have the same power a§ are vested in a 
Opurt under the Oode of Civil Procedure, 1908, when trying a suit in respect of the 
following matters, namely : — 

(a) enforcing the attendance of any person and examining him on oath or 

affirmation ; 

(b) compelling the production of documents ; and 
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(c) wa nin g co mm issions for tbe datamation of witnesses ; an! any pro seed - 
ding before an Excess Profits Tax Officer, Appellate Assistant Commis- 
sioner, Commissioner or Appellate Tribunal under Seotions 8 to 20 
(inclusive) of the Exoess Profits Tax Aot, 1940, shall be deemed to be 
a “judicial proceeding*’ within the meaning of Seotions 193 and 228 and 
for the purposes of Section 195 of the Indian Penal Code* 

S* 38.— The Excess Profits Tax Officer or Assistant Commissioner may, for tbe 
_ „ # . . . purposes of the Act, — 

Power to call for %nformat%on. 

(1) req lire any firm, or Hindu undivided family to furnish him a return of 
the members of the firm, or of the manager or adult male members of the family, 
-as the case may be, and of their addresses ; 

(2) require any person whom he has reason to believe to be a trustee, guar- 
‘dian, or agent, to furnish him with a return of the names of the persons for or of 
whom he is trustee, guardian or agent, and of their addresses ; 

(3) require any assessee to furnish a statement of the names and addresses 
of all persons to whom he has paid in any year rent, interest, commission, royalty or 
brokerage, or any annuity not being an annuity taxable under the head ‘Salaries , 
-amounting to more than four hundred rupees, together with particulars of all such 
payments made. 

S. 39.— The Excess Profits Tax Officer or Assistant Commissioner, or any person 
authorised in writing in this behalf by the Excess Pro- 
Pother to inspect the regts - fitg Officer or Assistant Commissioner, may inspect 
4er of members of any com- an( ^ jf necessary, take copies or cause copies to be taken, 
pa>ny. of an y register of the members, debenture-holders or 

mortgages of any company of any entry in such register. 

S. 40 — In the case of any agent of any person residing out of British India 
being entitled to receive on behalf of such person any profits chargeable under the 

Excess Profits Tax Act, 1940, the tax shall be levied 
Quardtanr , trustees ana U p on an( j recoverable from such agent in like manner 
and to the same amount as it would be leviable upon 
and recoverable from such person if resident in British India and in direct receipt of 
.such profits, and all the provisions of the said Act shall apply accordingly : 

Provided that the tax may be levied upon and recovered from such non-resi* 
dent person direct. 

S # 41, (l) In the case of income profits or gams chargeable under the Act 

which the Courts of Wards, the Administrators-Gencral, the Official Trustees or 
any receiver or manager (including any person thatever his 
Courts of Wards etc . ^ e8 ig na tion who in fact manages property on behalf of 

another) appointed by or under any order of a Court or any trustee or trustees 
appointed under trust declared by a duly executed instrument in writing whether 
testamentary or otherwise (including the trustee or trustees under any Wakf deed 
which is valid under the Mussalman Wakf Validating Act, 1913), are entitled to 
receive on behalf of any person, the tax shall be levied upon and recoverable from 
«uch Court of Wards, Administrator-General, Official Trustee, receiver or manager 
or trustee or trustees in the like manner and to the same amount as it would be 
leviable upon and recoverable from the person on whose behalf such income, profits 
•or gains are receivable, and all the Provisions of the Act shall apply accordingly. 

(2) Nothing contained in gub-section (1) shall prevent either the direct assess* 
ment of the person on whose behalf income, profits or gains therein referred to aro 
receivable, or the recovery from such personmf the tax payable in respect of such 
income, profits or gains. 

S. 42— (1) All income, profits or gains accruing or arising, whether directly or 
indirectly, through or from any busmen connection in British India, or through or 
from any property in British India, or through or from any asset 
Non-rendents. or gource 0 f i nC0 me in British India, or through or from any 
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money lent at interest and brought into British India in cash or in kind, shall bo 
deemed to be income accruing or arising within British India, and where the person 
entitled to the income, profits or gains is not resident in British India, shall be 
chargeable to excess profits tax either in his name or in the name of his agent, and 
in the latter case such agent shall be deemed to be, for all the purposes of the Act, 
the assessee in respect of such excess profits tax : 

Provided that where the person entitled to the income, profits or gains is not 
resident in British India, any arrears of tax may be recovered also in accordance 
with the Provisions of this Act from any assets of the non-resident person which are, 
or may at any time come, within British India. 

Provided further that any such agent, or any person who apprehends that he 
may be assessed as such an agent, may retain out of any money payable by him to 
such non-resident person a sum equal to his estimated liability under this Sub-sec- 
tion, and in the event of any disagreement between the non-resident person and 
such agent or person as the amount to be so retained, such agent or person may 
secure from the Excess Profits Tax Officer a certificate stating the amount to be so 
retained pending final settlement of the liability, and the certificate so obtained 
shall be his warrant for retaining that amount. 

Provided further that the amount recoverable from such agent or person at 
the time of final settlement shall not exceed the amount specified in such certificate 
except to the extent to which such agent or may, at such time, have in his hands 
additional assets of such non-resident person. 

(2) Where a person not resident or not ordinarily resident in British India, 
carries on business with a person resident in British India, audit appears to the 
Excess Profits Tax Officer , that owing to the close connection between such persona 
the course of business is so arranged that the business done by the resident person 
with the person not resident or not ordinarily resident produces to the resident either 
no profits or less than the ordinary profits which might be expected to arise in that 
business, the profits derived therefrom or which may reasonably be deemed to have 
been derived therefrom, shall be chargeable to excess profits tax in the name of the 
resident person who shall be deemed to be, for all the purposes of the Aot, the 
assessee in respect of such profits tax , 

(3) In the case of a business, of which all the operations are not carried out- 
in British India, the profits and gains of the business deemed under this Section t** 
accrue or arise in British India shall be only such profits an I gains as are reasonably 
attributable to that part of the operations carried out in British India. 

S. 43. — Any person employed by or on behalf of a person residing out of 

Agents to include persons Bri I- ish India * or f lavin 8 an y business oonneation with 

treated as such Bu . P* r80DB - °. r through whom such person is”in the 

receipt of any income, profits or gains upon whom the 
Excess Profits Tax Officer has caused a notice to be served of his intention of treat* 
ing him as the agent of the non-resident person shall, for all the purposes of the Act, 
be deemed to be such agent : 

Provided that where transactions are carried on in the ordinary course of busi- 
ness through a broker in British India in such circumstance that the broker does not 
in respect of such transactions deal directly with or on behalf of a non-resident prin- 
cipal but deals with or through a non-resident broker who is earring on such transac- 
tions in the ordinary course of his business and not as as principal, such first mentio- 
ned broker shall not be deemed to be an agent under this Section in respect of such 
transactions. 

Provided further that no person shall be deemed to be the agent of a non-resi. 
dent person, unless he has had an opportunity of being heard by the Excess Profits 
Tax Officer as to his liability. 
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S. 44.— Where any business carried on by a firm or association of persons has 
. been discontinued eveiy person who was at the time of 

Liability in case oj a discontinuance a partner of such firm or a member of 

discontinued firm cr auc .h apS!0( .j a tion shall, in nspect of the profits of the firm 
association- or aFfcOC jation, be jointly and severally liable to assessment 

under Section 14 of the Exerts Profits Tax Act, 1940, and for the amount of tax 
payable, and all the provis'ors of the said Act shall, so far as may be apply to any 
such assessment. 

S 44-A-— The Provisions of the applied Sections 44B and 44C shall, notwith- 
standing anything contained in the other Provisions of the 
Liability to tax oj Act> aj) piy f or the purpose of the levy and recovery of tax in 
occasional snipping case of ony peison who resides out of British India and 

carries cn business in British India in any year as the owner or charterer of a ship 
(such person hereinafter in this Chapter being referred to as the principal), unless th* 
Excess Profits Tax Officer is satisfied that there is an agent such principal from whom 
the tax will be recoverable in the following year under the other Provisions of this 
Act. 

S. 44-B.~~(l) Before the departure from any port in British India of any ship 
. in respect of which the Provisions of the applied S» ction 

Return oj •profits and 44 ^ apply, the master of the ship shall prepare and fur- 

nish to tin* Excess Profits Tax Officer a return of the full 
amount paid or payable to the principal, or to any person on his behalf, on account 
of the carriage of all passengers, live stock or goods shipped at that port since the 
last arrival of the ^hip there-at 

(2) On receipt of the return, the Excess Piofits Tax Officer shall assess t*he 
amount icferrtd to in Pub section ( 1 ) and for this purpose may call for such accounts 
or documents as he may require, and one-twentieth of the amount so assessed shall 
be deemed to bo the amount cf the profits and gains accuring to the principal on 
account of the carriage of the passengers, live-stock and goods shipped at the port. 

(3) When the profits and gains have been assessed as aforesaid, the Excess 
Profits Tax Officer shali determine the sum payable as tax thereon . .and such sum 
shall be payable by the master of the <*bip, and a port clearance shall not be granted 
to the ship unril the Customs-collector, or other officer duly authorised to grant the 
same, is satisfied that the tax has been duly paid. 

S 44-C- Nothing in the applied Sections 44-A and 44-B shall be deemed to 
prevent a principal from claiming, in the year following that in which 
Adjustment . an y payment has been made on his behalf under the applied 
Sections 44A and 44B, that an assessment be made of his actual excess pro- 
fits in the chargeable accounting period, and that the tax payable on the basis 

thereof be determined in accordance with the Provisions of the Act, and, if he so 

claims, any such payment as aforesaid shall be treated as a payment iu advance of 
the tax and the difference between the sum so paid, and the amount of tax found 
payable by him shall be paid by him or refunded to him, as the case may be- 

S. 45 — Any amount specified as payable in a notice of demand under Section 
29 or an order under Sub-section (4) of Section 17 or Section 18 or Section 19 of the 
.. Excofs Profits Tax Act, 1940, shall be paid within the time, 

Tax when payable. ^ ^ pj aco an( j to the person mentioned in the notice or 

order or if a time is not so mentioned, then oil or beforo the first day of the second 
month following the date of the service of the notice or order, and any assessee fail- 
ing go to pay fchall bo deemed to bo in default, provided that, when an asscpseo has 
presented an appeal under Section 17 of the Excess Profits Tax Act, 1940, the Excess 
Profits Tax Officer may, in his discretion, treat the asecssee as not being in default 
as long as such appeal is undipposed of : 

Provided further that where an assessce has been assessed in respect of income 
arising outside British India in a countiy the laws of which prohibit or restrict the 
remittance of money to British India, the Excess Profits Tax Officer shall not treat 
the assessec as in default in respect of that part of the tax which relates to excess 
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profits arising from such income as reason of such prohibition or restriction cannot 
be brought into British India, and shall continue to treat the afisessoe as not in 
default in respect of such part of the tax until the prohibition or restriction is 
removed. 


Explanation . — For the purposes of this Section income shall be deemed to have 
been brought into British India if it has been utilized or could have been utilized 
for the purposes of any expenditure actually incurred by the assesses without British 
India or if the income whether capitalized or not has been brought into British 
India in any form. 

S. 46 — (1) When an a^sessee is in default in making a payment of excess 
j. profits tax. the Excess Profits Tax Officer may, in his 

Mode and time of recovery . ( |j sCre ti orl# direct that, in addition to the amount 

of the arrears, a sum not exceeding that amount shall b3 recovered from the assessee 
by way of penally. 

tl-A) For the purpose* of Sub-section (1), the Excess Profits Tax Officer may 
direct the recovery of any sum less than the amount of the arrears and may enhance 
the sum so directed to be recovered, from time to time, in the case of a continuing 
default, so however that the total sum so directed to be recovered shall not exce*vf 
the amount of the arrears payable. 

(2) The Excess Profits Tax Officer may forward to the Collector a certificate 
under his signature specifying the amount of arrears due from an assessoe, and the 
Colhctor, on receipt of such certificate, shall proceed to recover from such asse3see 
the amount specified therein as if it were an arrear of land revenue : 

Provided that without prejudice to any other powers of the Collector in this 
behalf, he shall for the purpose of recovering the said amount have the powers which 
und'T the Code of Civil Procedure, 1908, a Civil Court has for the purpose of the 
recovery of an amount due under a decree. 

(3) In any area with respect to which the Commissioner has directed that any 
unears nmv be recovered by any process enforceable for the recovery of an arrear 
of any municipal tax or local rate imposed under any enactment for the time being 
in farce in any part of the Province, the Excess Profits Tax Officer may proceed to 
recover the amount due by such process. 

(4) The Commissioner may direct by what authority any powers or duties 
incident, under any such enactment as aforesaid to the enforcement of any process’ 
for the recovery of a municipal tax or local rate, shall be exercised or performed 
when that pioeesfr .o employed under Sub-section (3). 

(0) If the recovery of excess profits tax in any area has been entrusted to a 
Provincial Government under Section 124 (l) of the Government of India Act, 
1935, the Provincial Government may direct with respect to that area or any pirl 
thereof, that excess profits tax shall be recovered therein with, and as an addit'on 
to, any municipal tax or local rate, by the same person and iti the same raannci as 
the municipal tax or local rate is recovered. 

(7) Save in accordance with the provision of Sub-section (I) of Section 42 or 
of the Proviso to Section 45, no proceedings for the recovery of any sum payable 
under the Act shall be commenced after the expiration of one year from the last d ay 
of the financial year in which any demand is made under the Act. 

Provided that where the sum payable is allowed to be paid by instalments the 
period of one year here in referred to shall be reckoned from the date on which the 
lost of such instalments was due. 


S. 47. — Any sum imposed by way of penalty under the Provisions of * * * 

D..A.I.MI *~~»n;** Sub-section (1) of Section 46 and any interest payable under 
Recovery of pendU*.. ^ provision v ' f Sub . 8ection (4) (6) ^ 0I (8) 0 f Section 18 A 

or under the provisions of Section 10 or Section 16 of the Excess Profits Tax Act, 


1940, shall be recoverable in the manner provided in the applied Sections 45 and 40 
for the recovery of arrear of tax. 


S- 48. — (1) If any person, to whose business the Excess Profits Tax Act, 1940, 


Refunds . 


applies, satisfies the Excess Profits Tax Officer that the amount of 
tax paid by him for any chargeable accounting period exceeds the 
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amount with which he is properly chargeable under the said Act for that period, he 
shall be entitled to a refund of any such excess. 

(2) The Appellate Assistant Comme ssioner or the Appellate Tribunal in the 
exercise of their appellate powers, if satis fied to the like effect shall cause a refund 
to be made by the Excess Profits Tax O fficer of any amount found to have been 
wrongly paid or paid in excess. 

• * * * * • 


(4) Nothing in this Section s hall operate to validate any objection or appeal 
which is otherwise invalid or to authorise the revision of any assessment or other 
matter which has become final and conclusive, or the review by any officer of a 
decision of his own which is subject to appeal or revision, or, where any relief is 
specifically provided elsewhere in the Act, to entitle any person to any relief other or 
greater than that relief * * * * 


S- 49-E — Where under any of the Provision of the Act, a refund is found to 
_ . . ,, , be due to any person, the Excess Profits Tax Officer, 

Power to se off amoun Appellate Assistant Commissoner or Commissioner, as 
of refunds against tax re- ^ ^ may bc _ may> in iieu of payment of the refund, 

matmng pay e. 8 et off the amount to be refunded, or any part of that 

amount against the tax, if an v, remaining payable by the person to whom the refund 
is due. 


S. 49-F. — Where through death, incapacity, bankrupcity, liquidation or other 
cause, a person who would but for such cause, have been entitled to a refund under 

any of the Provisions of the Act, or to make a claim 
under Section 48 or under Section 7 or Section 11 of the 
Excess Profits Tax Act, 1940, is unable to receive such 
refund or to make such claim, his executor, adminis- 
trator or other legal representative, or the trustee 
or receiver, as the case may be, shall be entitled to receive such refund or to make 
Bush claim for benefit of such person or his estate. 


Power of representative 
of deceased person or per • 
eon disabled to make claim 
on his behalf . 


S . SO . — No claim to any refund of tax under the Excess Profits Tax Act, 1940, 
r • a sha11 1)6 aH° we d unless it is made within four years from 

r* ^ the last day of the financial year commencing next after 

* e J un * the expiry of the accounting period which constitutes 

or includes the chargeable accounting period in respect of which the claim to such 
refund arises. 


S. 54. — (1) All particulars contained in any statement made, return furnished 
or accounts or documents produced under the provisions of the Act, or in any 

Disclosure of information evidence / iwn > or affid . Bvit or de P°« tio " ™ ad ;> the 
. mumshiifi maLnnfi course of any proceedings under the Act other than 

W§ a puo * proceedings under Sections 23, 24 and 25 of the Excess 

Profits Tax Act, 1940, or in any record of any assessment proceeding, or any pro- 
ceeding relating to the recovery of a demand, prepared for the purposes of the Act, 
shall be treated as confidential, and, notwithstanding anything contained in the 
Indian Evidence Act, 1872, no Court shall, save as provided in this Act, be entitled 
to require any public servant to produce before it any such return, accounts, docu- 
ments or record or any part of any such record, or to give evidence before it in 
respect thereof. 

(2) If a public servant discloses any particulars contained in any such state- 
ment, return, accounts, documents, evidence, affidavit, deposition or record, he shall 
be punishable with imprisonment which may extend to six months, and shall also be 
liable to fine. 


(3) Nothing in this Section shall apply to the disclosure — 

(a) of any such particulars for the purposes of a prosecution under the Indian 
Penal Code in respect of any such statement, return, accounts, docu- 
ments, evidence, affida vit or deposition, or the purposes of a prooecution 
under the Act, or 
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(6) of any such particulars to any person acting in the execution of the Act 
where it is necessary to disclose the same to him for the purposes of the 
Act, or 

(c) of any such particulars occasioned by the lawful employment under the 
Act of any process for the seivice of any notice or the recovery of any 

demand, or 

(< i ) of any such particulars to a Civil Court in any suit to which Government 
is a party, which relates to any matter arising out of any proceding 
under the Act, or 

(/) of any such particulars to anv officer appointed by the Auditor General 
of India or the Central Board of Revenue to audit excess profits tax 
receipts or refunds, or 

(g) of any such particulars, relevant to any inquiry into the conduct of an 
official of the Excess Profits Tax Department, to any persons appointed 
Commissioners under the Public Servants (Inquires) Act, I860, or to an 
officer otherwise appointed to hold tuch inquiry, or to a Public Service 
Commission established under the Government of India Act, 1935, when 
exercising its functions in relation to any matter arising out of any 
such inquiry, or 

(gg) of any such particulars, relevant to any inquiry into a charge of miscon- 
duct in couuet/tion with excess profits tax proceeding against a lawyer 
or registered accountant, to the authority referred to in sub-section (3) 
of Section 61, when t-xercising the function* referred to in that Sub- 
section, or 

(h) of any such particulars occasioned by the lawful exorcise by a public 

seivaul of Ins powers under the Indian Stamp Act, 1899, to impound an 
insufficiently stamped document, or 

(t) of such facts, to an Mithorkvil officer of ilie United Kingdom, or of any 
Indian State or any p««t of His Majesty’s Dominions which lias entered 
into an agreement with Britisli Tndia for the granting of double taxation 
relief, as nnty be necessary for the purposes of enabling such relief or 
a refund under Section 11 of the Excess Profits Tax Act, 1940 to be 
given, or 

( j) of such facts, to an officer of a Provincial Government, as may be neces- 
sary foi iho purpose of enabling that Government to levy or realise any 
tax imposed by it on agricultural income, or 

(jfc) of such facts, to any authority exercising powers under the Sea Customs 
Act, 1878, or any Act of the Center al Legislature imposing a duty of 
excise as may be necessary for enabling it duly to exercise such 
powers or 

(/) of such faots, to any person charged by law with the duty of inquiring 
into the qualifications of electors as may be necessary to establish whe- 
ther a person is or is not entitled to be entered on an electoral roll, or 


(o) No prosecution shall be instituted under this Section except with the 
previous sanction of the Commissioner. 

S. 61 (1) any assesses, who is entitled or required or required to attend 

Ammrance authorised before the A PP ellate Tribunal or any Exoess Profits Tax 
authority in connection with any proceeding under the Aot 
represew otherwise than when required under Section 37 to attend 

personally for examination on oath or affirmation, may attend by a person authorised 
by him in writing in this behalf, being a relative of or a person regularly employed 
by the assessee, or or a lawyer aocountant or Income-tax practitioner, and not being 
disqualified by or under Sub-section (3), 


(2) in this Seotion,— 

(•) a person regularly employed by the assessee shall include and officer of 
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a Soheduled Bank with which the assessee maintains a current ao -ount or has olLtt 
regular dealings; 

(ti) lawyer, means a Barrister-at-Law or Solicitor or any other persoD 
entitled to plead in any Court of law in British India; 

(i£i) ‘accountant’ means a registred accountant enrolled in the Register of 
Accountants maintained by the Central Government undor the Auditors Certificate 
Rules, 1932, or a holder of a restricted certificate under the Restricted Certifiate 
Rules, 1 932, or a member of an association of accountants recognised in this behalf 
by the Central Board of Revenue; 

(it?) ‘Income-tax practitoner’ means — 

(а) any person who, before the 1st day of April, 1938, attended before an 
Income-tax authority on behalf of any assessee otherwise than in the capacity of an 
employee or relative of that assessee; 

(б) any person who has passed any accountancy examination recognised in 
this behalf by the Central Board of Revenue; or 

(c) any person who has acquired such educational qualifications as the 
Central Board of Revenue may prescribe for this purpose. 

(3) No person who lias been dismissed from Government service after the 
1st day of April, 1938, shall be qualified to represent an asse^e under Sub-section 
< 1 ); and if any lawy«ror registered accountant if found guitly of misconduct in 
connection with any excess profits tax prxvedings by the authority empowered to 
take disciplinary action against members of the professi m to which he belongs, or 
if any other person is fmnd guilty of siuh miscondutit by the Commissioner of 
Excess Profits Tax, the Commissioner of Excess Profits Tax imv direct that he shall 
be thence forward disqualified to represent an assessee under Sub-section (l); 

Provided that — 

(a) no such direction shall be made in respect of any person unless he is 
given a resonable opportunity of being beard. 

(b) any person against whom such direction is made may, within one month 
of the making of the direction, appeal to the Central Board of Revenue to have tbs 
direction cancelled, and; 

(e) no such direction shall cake effect until one month from the making 
thereof or, when an appeal is preferred, until the disposal of the appeal. 

S. 62. A receipt shall be given for any money paid or recovered under 
Receipts to be given. the Act. 


S. 63. 
Service of notice . 
1908. 


(1) A notice or requistion under the Act may be served on the 
persons therein named either by post or, as if it were a 
summons issued by a Court, under the Code of Civil Procedure, 


(2) any such notice or requisition may, in the case of a firm or a Hindu 
undivided family, be addressed to any member of the firm or to the manager, or any 
adult male member of the family and in the case of any other association of persons 
be addressed to the principal officer thereof. 


S. 65. 

Indemnity. 


Every person deducting, retaining or paying any t ax in pursuance of 
the Act in respeot of income belonging to another person is hereby 
indemnified for the deduction, retention or payment thereof. 


S. 66. (1) Within sixty days of the date upon which he is served with 

Statement af ease by Appellate 8 ' *£ 

Tribunal to Hiah Court or , Bub-section ( 2 ) of Section 19 of, or 8ub» 

Tribunal to g t. rule 2 of rule 12 of Schedule 1 to the Excess 

profits Tax Act, 1940 read with Sub-section (4) of Seotion 33 of the Indian lnoome- 
tax Act 1922 the assessee or the Commissioner may, by application in the prescribed 
form, accompained where application is made by the assessee by a fee one hundred 
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rupees, require the Appellate Tribunal to refer to the High Court any question of 
law arising out of such order, and the Appellate Tribunal shall within ninety days of 
the receipt of such application draw up a statements of the case and refer it to the 
High Court; 

Provided that, if, in the exercise of its power under Sub-section (2), the 
Appellate Tribunal tefuses to state a case which it has been required by the assessee 
to state, the assessee may, within thirty days from the date on whicn he receives 
notice of the refusal to stale the case, withdraw his application and, if he does so, 
the fee paid shall be refunded. 

(2) If on any application being made under Sub-section (1) the Appellate- 
Tribunal refuses to state the case on the ground that no question of law arises, the 
A 880 ssee or the Commissioner, as the case may be. may, withinsix months from the date 
on which he is served with notice of the refusal, apply to the High Court, and the High 
Court may, if it is not satisfied of the correctness of the decision of the Appellate 
Tribunal to state the case and to refer it, and on receipt of any such requisition the 
Appellate Tribunal shall state the case and refer it accordingly. 

(3) If on any application being made under Sub-section (1) the Appellate 
Tribunal rejects it on the ground that it is time-barred the assessee or the 
Commissioner, as the cebc may be, mnv, within two months from the date 
on which he i« served with notice of the rejection, apply to the High Court, and the 
High Court, if it is not satisfied of the correctness of the Appellate TiibunaP* deci- 
sion, may lequire the Appellate Tribunal to treat the application as made within the 
time allowed under Fub-seetion (1). 

(4) If the High Court is lie t satiahed that the statements in a case referred 
under this Section are sufficient to enable it to determine the question raised thereby, 
the Court may refer the case-bach to the Appellate Tribunal to make such additions 
thereto or alterations therein as the Court may direct in that behalf. 

(5) The High Court upon the hearing of any such case shall decide the question 
of law raised thereby and shall deliver its judgment thereon containing the grounds 
on which such dt t i&ion is founded and shall send a copy of such judgement under the 
seal of the Court and ths signature of the Registrar to the Appellate Tribunal which 
shall pass such orders as are necessary to dispose of the case conforn ably to such 
judgement. 

(6) Where a reference is made to the High Court the costs shall be in the dis- 
cretion of the Court. 

(7) Notwithstanding that a refen nee has been made itider this Section to the 
High Court, excess profits tax shall be payable in accordance with the assessment 
made in the case ; 

Provided that, if the amount of an assessment is reduced as a result of such 
reference, the amount overpsid shall be refunded with such interest as the Commis- 
sioner may allow unless the High Court on intimation given by the Commissioner 
within thirty days of the receipt of the result, of such reference that he intends to ask 
for leave to appeal to His Majesty in Council, makes an order authorising the Com- 
missioner to postpone payment of such refund until the disposal of the appeal to His 
Majesty in Council. 

(7-A) Section 5 of the Indian Limitation Act. 1908, shall apply to an applica- 
tion to the High Court by an assessee under Sub-section (2) or Sub-section (3). 

(8) For the purpose of this Section “the High Court” means — 

(a) in relation to British Baluchistan, the High Court of Judicature at Lahore: 

(ft) in relation to the province of Ajmer-Merwara, the High Court of Judicature 
at Allahabad ; and 

(c) in relation to the province of Coorg, the High Court of Judicature at 
Madras. 
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66 A. (1) When any case has been referred to the High Court under Section 66, 


Reference to be heard 
by Benches of High 
Courts, and appeal to 
lie in certain cases to 
Privy Council . 

being in force. 


it shall be heard by a Beach of not Lssthan two Judge3 of 
the High Court, a id in respect of such oase the provisions of 
Seotion 98 of the Code of Civil of Procedure, 1908, 
shall, so far as may bo, apply notwithstanding anything 
contained in the Letters Patent of any High Court establi- 
shed by Letters Pateno or in any other law for the time 


Provided that where in any reference heard by the Bench of the ;Court of the 
Judicial Commissioner of the North-West Frontier Province, a difference of opinion 
arises between the Judicial Commissioner and the Judge of the said Court, the opini- 
on of the Judicial Commissioner shall prevail. 


(2) An appeal shall lie to His Majesty in Council from any judgement of the 
High (hurt delivered on a reference made under Section 66 in any case which the 
High Court certifies to be a tit one for appeal to His Majesty ia Council. 

(3) The provisions of the Code of Ci ril Procedure, 1908, relating to appeals to 
His Majesty in Council shall, so far as may be, apply in the case of appeals under 
this Section in like manner as they apply in the case of appeals from decrees of a 
High Court ; 


Provided that nothing in this Sub-section shall he deemed to affect the provisi- 
ons of Sub- section (5) or Sub-section (7) of Section 66 ; 


Provided, further, that the High Court may, on petition made for the excecu- 
tion of His Majesty in Council in respect of any costs awaided thereby, transmit the 
the order lor execution to any Court subordinate to the High Court. 

(4) Where the judgement of the High Court is varied or reversed in appeal 
under this Section, effect shall be given to the order of His Majesty in Council in the 
manner provided in Sub-section (5)j and (7) of Section 66 in the case of a judgment 
of the High Court. 


(5) Nothing in this Section shall be deemed — 

(a) to bar the full and unqualified exercise of His Majesty's pleasure in receiv- 
ing or rejecting appeals to His Majesty in Council, or otherwise howsoever, or 


(b) to interfere with any rules made by the J udicial Committee of the Privy 
Council, and for the time being in force, for the presentation of appeales to His Ma- 
jesty in Council, or their conduct before the said Judicial Committee. 


67. No suit shall be brought in any Civil Court to set aside or modify any asses- 
sment made under the Act, and no prosecution, suit or 
other proceeding shall lie against any officer of the Crown for 
anything in good faith done or intended to be done under 

the Act. 


Bar of suits in Civil 
Court . 


67-A. — In computating the period of limitation prescribed for an appeal under 
the Act or f° r 8,11 application under Section 66, the day on 
UmniidiJL * which the order complained of was made, and the time 
r 008 j requisite for obtaining a copy of such order, shall be exclu- 

ded. 



INCOME TAX RULES, 1922. 

[As applied to Excess Profits Tax by Rule 4 of the Excess Profits Tax Rules , 1940} 

Rules 8, 23, 24, 33, 34, 45 and 46 of the Income Tax Rules with the modifica- 
tions shown here in italics, apply to Excess Profits Tax : — 

8. An allowance under Section 10 (2) (vi) of the Act in respect of depreciation 
of buildings, machinery, plant or furniture shall be made in accordance with the 
following statements: — 

Rate. 

Percentage 

Class of asset on the Remark?. 

written 

down value 

I. Buildings — 

(1) First class substantial buildings of at lifted 

materials 2.5 ^ 

(2) Second class buildings of less substantial con- 
struction 5 y Double these ra- 

(3) Third class buildings of construction inferior tes will be allo- 

to that of second class building but not lnol- wed for facto; v 

uding purely temporary erections . . 7.5 J buildings exebi- 

ding offices, god- 
owns, officer?, 
and employee?, 
quarters. 

(4) Purely temporary err< tions such as wooden 

structures .. .. No rate is pret- 

cribed; renewal 
will be allowed 
as revenue ex- 
penditure. 

II. Furniture and Fittings— 

(1) Gcneial . . 6 

(2) Rate for furniture and fittings used in hotels 

and boarding houses . . 9 

III. Machinery and Plant — 

(1) Gercral rate 7 

An extra allowance up to a maximum of 50 per cent, of the normal 
allowance will be aliewed by the Excess Profits Tax Officer where a 
concern claims *uch allowance on account of double or multiple shift 
working and satisfies the Excess Profits Tax Officer that the concern 
has actually worked double or multiple shift. This extra allowance 
will be proportionate to the number of days during which double or 
multiple shifts are worked. For the purpose of granting this extra 
allowance the normal number of working days throughout the year 
will be taken as 300 and if for example a concern has worked double 
or multiple shifts for 100 days the extra allowances will be 1/3 of 50 
per cent, of the normal allowance for the whole year. This applies 
to all concerns whether the general rate or any special rate applies to 
them but does not apply to an item of machinery or plant specially 
excepted by the letters “N. E. S. A” f being shown against it. 
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Class of asset 

iiate 

percentage 
on the 
written 
down value 

Remarks 

! 

; 

(2) Special rates to be applied to the whole 
of the machinery and plant used in the 
following concerns. — 


IThe specified there- in- after 
may be adopted at the 
option of the assessee for 
electrical machinery, air 


conditioning machinery, locomotives, rolling stock, tramways and tramways, 
weighing maihincs, calculating machines type- writers, Neo-post Frank- 
ing machine-, accounting machines, other office machinery, refrigeration 
plant containers etc., and motor v ehicles u se d in these concerns. 


A.- (i) Flour Mill.* 

(ii) Rice Mill 1 * 

(iii) Bone Mills 

(iv) Sugar woiks* 

(v) Distilleries 
(\i) lo- Fa e-torse- 

(vii) Abating Gas Fsotories 
viii) M itch Faofcoi ns.. 

(xi) Toa Factorie.- 

(x) Shoe ami o’liei ir; thcr goods 

fart one* 

(xi) SvtU eh Factories 

(xii) Coff-’o manufae tilling concerns 


l! 

y\ 

1 1 
i 


9 1 *RcpIacemcnts of Rollcis 

| will be allowed as revenue 
I expenditure. 


I 


B.— (i) Paper MilD 

fii) Strawbu.ud Mills. . 

(iii) Ship building and Engineering 

works 

(iv) Iron and Brass Foundries 

(v) Aluminiim Factories 

(vi) Electrical Engineering woiks 

(vii) Motor car repairing works 
(viii) Internal combustion Engines 

repairing works . 

(ix) Galvanizing works 

(x) Patent stone works 

(xi) Oil extraction factories .. 
(x*i) Chemical works 
(xiii) Soap and Candle woiks 

(xiv) Lime works 

(xv) Saw Mills 

(xvi) Tin and can making woiks 
(xvii) Dyeing and bleaching works 
(xviii) Cement works using rotary kilns 

(xix) Rod Mills 

(xx) Hydraulic Presses . . 

(xxi) Brick manufacture 
(xxii) Tile making industry 

(xxiii) The manufacture of vegetable 
ghee 

(xxiv) The manufacture of optical in- 
struments • • 




I 


10 


i 

i 

i 

i 


(1) These words are substituted by Notification No. 46, dated the 16th August 1942. 
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Raw. 

Peroentage 

Class of asset. on the 

written 

do wn value 

(xxv) Cliok manufacture 
(xxvi) The manufaiure of conctrete pipes 
(vxvii) Glass manufacture and the manu- 
facture of vacuam tubes and 
vacuum bulbs . . 10 

(xxviii) Telephone operating concerns . . 

(xxix) Wire and nail making mills — 

(xxx) Iron and steel industry Blatt 
furnace plant, steel-making 
plant, steel rolling plant, forges, 
generators, boilers and she t 
mills) 

(xxxi) Tanneries 
(xxxii) Battery manufacture 
(xxxiii) Th'* manufacture of Hcalds and 

Reads (knitting, Reed-making - 
varnishing, doubling, winding 
and polishing machines) . . | - 

[(xxxiv) The manufacture of confections **p | | 

including biscuits and pepper- I | j 

mints.[* . . J , 

CJ — (1 ) Rubber goods factories: . . I 

(a) Feneral machinery and plant ... 12 » 

(b) Moulds (N. E. S. A.) . . 40 

I). — (i) Silk manufacture — weaving ma - j 

chiner y work id by electric motors j 

including winning machines, twist- 
ing frames, doubling machines: prin 
winding machines, wareing m-i- 
chiners looms, st outer ing machines . 

and hydreoxtractors. 12 , 

(3) 8p;‘. nil rctes to be applied to other | 

machinery and point . . j 


A. — Ropeway structures (N,E.S.A.)- 

(i) Trestle and Station steel work . . . 

(ii) Driving and tension gearing . . . 

(iii) Carriers .. , 

(iv) Ropeway ropes and trestle shaaves 

and connected parts . j 

B. — Salt work; — ; 

(i) Machinoiy; plant, locomotives, i 

wagons and rolling stock 

(ii) Barges and floating plant N.E.S. A. 

(iii) Genera) plant and machinery used . 

in Engineering shops . . j 

(iv) Reservoirs condensers salt pans, 
delivery channels and piers, if eon- i 
structed of masonry, concrete ce- I 
ment asphalt or similar materials I 
(N.E..S. A.) 


6 I 

10 1 

12 

J 

30 | 


io 

10 


6 


Remarks. 


•Inserted by Notification No. 20, dated 21st February 1042. 
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Rate. 

Peroentage 

Class of asset on the Remerks. 

written 

down value 

(NOTE). Repairs to similar works made 
of earth will be allowtd as revenue 
expenditure 

(v) Hwh. quays* and jetti* s constructed 

entirely or mainly of si eel (N.E.S. A.) 7 5 

(vi) Pies, quays and jesties constiuc- 
ted entirely or mainly of wood 

(N. E. S. A.) .. 12 

(vii) Pipe lines for conveying brine 

of constructed of masonry, con- 
crete cement, asphalt or similar 
materials (N. E. S. A.) . . 12 

C. — Electrical machinery — 

(i) Batteries . . 20 

(ii) Other electrical irachineiy inclu- 
ding electrical generators and 

motor (other than tramway ] 

motors.) . . 10 

(iii) Switchgear and investments, ; 

transformers and othei stataionary J 

plant and wiring and fitting of 1 

electric light and fan installations j 

,N. E. 8. A.\ i 10 | 


(iv) Under ground cables and wires | I 

(N. E. S. A.) 7-5 J 

(v) Over-head cables and wiies 

(N. E. S. A,) . . 5 

(vi) X-ltay and Elec tr< -therapeutic 

apparatus and accessories thereto 

(N.E.S. A.) .. 20 

1>. — Machinery used in the pioduction and 
exhibition of cinematograph films — 

(N.E.S A.) 

(i) Recording equipment reproducing 
equipment, developing machines, 
printing machines, editing machi- 
nes, synchronisers and studio lights* 20 * Renewals of Bulbs of Stu- 

dio lights will bo allowed 
as revenue Expenditure. 

(ii) Projecting equip ent of film exhibi- 
ting concerns • • 20 

E. — Electric supply undertakings— 

(i) Electric plant, machinery, boilets.. 10 

(ii) Hydro-eloctric concerns— hydraulic 
works, p:pe lines and sluices (N. E. 

S. A.) .. 2-5 

F. — Electric tramways— 

(i) Permanent way ; N. E. S. A.) 

(o) Not exceeding 50,000 car miles 
per mile of track per annum • • 


9 
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Claes of asset. 

Rate. 

Percentage 
on the 
written- 
down value 

(6) Exceed 60,000 and not exceed- 
ing 75,000 car miles per mile 
of track per annum 

10 

(e) Exceeding 75.000 and not ex- 
ceeding 1,25,000 car miles per 
mile of track per annum 

12 

(d) Exceeding 1,25,000 car miles 
per mile of track per annum . . 

15 

(ii) Cars— trucks, car bodies, electrical 
equipment and motors (N.E.S.A.). 

10 

(ill) General plant, machinery and tools. 

9 

G— -Tramways run by internal combustion 
engines (N. E. S. A.) — 

(i) Permanent way 

The same 

i 

(ii) Tram cars including engines and j 
gears , . j 

rates as 
have been 
prescribed 
for the 
permanent 
way of 
elcctiio 
tramway?. 

10 

H. — Mineral oil concerns (N. E. S. A.) — 
Refineries — 

1. Boilers 

10 

2. Prime movers 

10 

3. Proc- -8 plant 

12 

Field Operations — 

1 . Boilers 

10 

2. Prime movers 

10 

3. Process plant 

12 

Exoept for the following items — 

1. Below ground 

100 

2. Above ground— 

(a) Portable boilers, drilling tools, 
well-head tanks-rigs etc. 

30 

(b) Storage tanks 

10 

(c) Pipe lines — 

(i) Fixed boilers 

10 

(ii) Prime movers 

12 

(iii) Pipe line 

10 

Distribution — 

1, Returnable packages 

* 

2. Kerbside pumps including under 
ground tanks and fittings 

15 


Remarks. 


Cost of packages actually 
used up will be allowed as 
revenue expenditure. 
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Class of asset. 


Rate 

Percentage 
on the 
written 
down value 


Remerks. 


1. — Ships (N. E. S, A.)— 

(i) Ocean — 

(a) Steamers [and Motor Vessels 1 ] 5 1 IThese rates are percentages 

l on the original cost. For 

(b) Sail or tug •• 4 f (l) the increased rate of 

depreciation on occan-go- 

fmg steamers and motor vessel* due to war time conditions, (2) the rate 


of depreciation on second-hand ocean-going steamers and motor vessels 
and (3) the rate of depreciation on additions to ocean-going steamers 
! ind motor vessels — Son Appendix. A] 


(ii) Inland — 

(a) Steamers [and Motor Vessels] 

10 


{b) Tug boats 

12*5 


(c) Iron or steel fiats for cargo . . 

10 


(d) Wooden cargo boats up to 50 
tons capacity 

10 


(e) Wooden cargo boats over 50 
tons capacity 

10 


(/) Motor launches 

12*5 


(ff) *Speed boats 

20 


J. — Mines and quarries (N. E. S. A.) — 

(i) Machinery — 

(a) Surface and under-ground ma- 
chinery (except electrical ma- 
chinery) head gear, moving 
parts and rails 

15 


(b) Boilers and head gears (exclud- 
ing moving parts) 

8 


(ii) Coal tubs, winding ropes, haulage 

• • 

Renewals will be allowed as 

ropes and sand stowing pipes. 


revenue expenditure. 

(iii) Shafts and inclines 

7 

(i c) Portable under ground machinery. 

25 


(v) Safety lamps 

• • 

Cost of lamps actually used 

(iv) Tramways on the surace 

10 

up will be allowed as re- 
venue expenditure. 

K. — Aeroplanes (N. E. S. A.) — 

(i) Aircrafts 

20 


(ii) Aero-engines 

40 


(iii) Aerial photographic apparatus 

25 


L. — (i) Textile machinery excluding silk 
manufacturing machinery- 
fa) Cotton 

10 



♦“Speed Boat” means a motor-driven boat by high speed internal combustion 
engine capable of propelling the boat at a speed exceeding 15 miles per hour in still 
water and so designed that when running at speed it will plane, i. its bow will 
rise fram the water. 

(1) These wards were substituted by Notification No. 46, dated the 15th August 
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ate. 
Percentae 
on the 
written 
down value 


Remarks. 


(b) Jute excluding generating 
plant 

(c) Woollen and Worsted 

(d) Carpet 

(ii) Ginning and pressing machinery . . 

M. ~ (i) Air compressors and pneumatic^) 

machinery 

(ii) Electro-plating and Electro-weld- 

ing plant 

(iii) Newspaper production plaat and 

machinery • • Y 

(iv) Air-conditioning machinery 

(v) Locomotives, rolling stock, tram- 

ways, and railways used by con- 
cerns excluding railway concerns 
(N.E.S.A.) .J 

i 

N. — (i) Tube well boring plant . . ~) 

(ii) Concrete pile driving machines . • 

(iii) Weighing machines (N.E.S.A.) 

(iv) Works instruments . . ^ 

(v) Automatic and semiautomatic'’ 

machine tools . . ; 

(vi) Freer : on machine tools, e. g. t i I 

grinding muebins . . J . 


O.— (i) Calculating machines (N.E.S.A.). . ^ 
(ii) Typewriters (N.E.S.A.) 

(iii) New Post Franking Machines (N. 

E.S. A.) 

(iv) Accoi? 'ting machines (NE.S.A.).. 

(v) Other office machineiy (N.E.S.A.) 

(vi) Sewing and knitting machines 

employed in the manufacture of 
hosiery and woollens goods 

(vii) Sewing and stitching machines for 

canvas or li ather 

(viii) Hand or automatic embroidery 
machines and their accessories 
(N.E.S.A) .. ( 

(ix) Refrigeration plant, containers, 
etc. (N.E.S.A.) 

(x) Road making plant and machinary 

(xi) Artificial silk manufacturing ma- 
chinery* 

(xii) Surgical instruments (N.E.S.A.) • . 
(xiii) Wireless apparatus and gear, wire- 
less appliances and accessories 
(N.E.S.A.) 

(xiv) Building contractors’ machinery 
(N.E.S.A.) 


♦Replacement of wooden 
part plant and of machi- 
nery will be allowed as 
revenue expenditure. 
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Class of asset. 


Rate. 


Percentage 
on the 
written 
down value 


Remerks. 


P.-(i) 


Indigenous sugar cane crushers 
(Kuhlus and Belans) (N.E.S.A.) . . 


18 


<3.— (i) Motor car (N.E.S.A,) . . 20 

R. — (i) Moulds used in the ‘manufacture of 

concrete pipes (N.^.S A.) . . 25 

(ii) Motor taxis, motor lorries, motor j 

buses and motor tractors (N.E.S.A, j 55 

S. — (i) Railway sidings (N.E.S.A.) . . | 7 


APPENDIX A * 


I Increased rate of depreciation on ocean-going steamers and motor ves- 
sels due to war-time conditions. — The rate of depreciation allowable on ocean-going 
steamers and motor vessels will be increased from 5 per cent, to 6*25 per cent, per 
annum for the period commencing 1st September 1939 and ending six months after 
the cessation of the present hostilities, — the date whereof will be notified. This 
increase will affeot years of assessment 1940-41 on wards. In order to secure that 
all the shipping concerns receive the increased allowance for the same length of time, 
the allowance for the year of assessment 1940-41 wiil have reference to the propor- 
tions falling before and after the end of August 1939 of the trading year which is the 
“previous year” for income-tax purposes for that year of assessment. 

Example 1. — 

If the “previous year” was the oalendar year 1939, the depreciation allowance 
for the year of assessment >940-41 will be computed at the rate of 5 per cent, for 
8 months and at 6*25 per cent, for 4 months. 

Example 2. — 

If the “previous year” was the year ending 3 1st March 1940, the allowance 
will be computed at the rate of 5 per. cent, for 5 months and at 6 25 per cent, for 
7 months. 

If the assessment for 1940-41 has been closed, then where that assessment has 
been made at nil due to the depreciation allowances not being entirely wiped off 
the additional allowance due for that year under this paragraph will bo deducted 

from the profit assessable for the year 1941-42 and in any other case an adjustment 
will be made in the tax demand and forj 1941-42 equal to the difference in the tax 

demand which would have resulted if the additional allowance had been (riven in th* 
assessment for 1940-41 * 

2. The rate of depreciation on second-hand ocean-going steamers and 
motor vessels. — In the case of a steamer or motor vessel purchased second-hand the 
normal allowance will be computed by reference to the actual cost of the steamer or 
the motor vessel concerned to the new owner and its reasonable expectation of life 
at the date of purchase. The new rate and the method of computation will have 
effect from the assessment for 1941-42 and not from any earlier assessment. 

The following scale is to be used to determine the fractional part of the oost of 
a steamer or motor vessel that is to be allowed year by year as depreciation for 
Income-tax purposes, except where at the date of purchase the steamer or the motor 
vessel concerned is more than 24 years old. In 3uoh a case the rate of depreciation 
to be allowed will be decided by the Central Board of Revenue on the facts of 
•ach case : 

* Appendix A was inserted by Notification No. 46, dated the 15th August. 1 9 12 . * “ 
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Ago at date of purchase. 

Expectation of life. 

Fractional part of cost to bo 
allowed as depreciation 
each year. 

Over years. 

Under years. 

Years. 


0 

I 

20 

1/20 ~ 

1 

2 

19 

1/19 

2 

3 

18 

1/18 

3 

4 

17 

1/17 

4 

5 

16 

1/16 

5 

6 

15 

1/15 

6 

7 

14 

1/14 

7 

8 

13 

1/13 

8 

9 

12 

1/12 

9 

10 

11 

1/11 

10 

11 

10 

1/10 

11 

12 

9 

1/8 

12 

13 

9 

1/9 

13 

14 

8 

1/8 

14 

| 15 

8 

1/8 

15 

10 

7 

1/7 

16 

17 

7 

1/7 

17 

18 

7 

1/7 

18 

19 

6 

1/6 

19 

20 

6 

1/6 

20 

21 

5 

1/5 

21 

22 

5 

1/5 

22 

23 

4 

IM 

23 

24 

4 

1/4 


The scale given above having been applied to find the normal allowance, the 
extra allowance for war-time conditions will be given on the lines laid down in para- 
graph 1 above. As the increased allowance for a new vessel is one- fourth of the nor- 
mal 5 per cent, of cost, tin* addition in the case of second-hand steamers or motor 
vessels is to be taken as 1/4 of the normal allowance computed by application of the 
scale. 

Example 

A vessel 12 years old was purchased at the commencement of the ‘previous 
year* to year of assessment 1937-38 for Rs. 5,00,000. According to the scale the 
‘expectation of life, at the date of its purchase second-hand was 9 years. 

For the vears of assessment 1941-42 onwards the depreciation allowance would 
be 1/9 of Rs. 5,00,000— Rs. 65,555. 

For years of assessment corresponding to previous years that are chargeable 
accounting periods for Excess Promts Tax purposes the war-time addition of 1/4 ref- 
erred to in paragraph 1 will be added. 

3- Depreciation on additions to ocezn-goinj steamers and motor vessels which are 
treated as of a capital nature for Income-tax purposes . — Any expenditure which has 
been treated as capital for Income-tax purposes (e. g.> the installation of lefrigerating 
plant or the renewal of engines or boilers) will be added to the prime ext of the 
steamer or the motor vessel concerned for the purpo33 of oomputing depreoiath t 
allowance. 

The annual allowance in respect of such expenditure will be calculated a* 
follows ; — 

(a) if the expenditure is or was made before the expiration of the 20 years esti- 
mated life of the steamer or the motor vessel, the normal allowance for it will be in- 
creased by such a sum as will exhaust or would have exhausted the expenditure over 
remaining years of twenty years. 
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Example. 

An addition of Rs. 60,000 was made to a vessel at the expiration of 17 years of 
its life. The normal allowance for the addition will be 1/3 of Rs. 60,000a»Rs. 20,000 
for each of the remaining three years of the vessel's 20 years estimated life. 

(b) if the expenditure is cr was incurred when the vessel is 20 years old or more, 
the allowance will be such a sum as well exhaust or would have exhausted the ex- 
pendituie over the further estimated years of life that would be given by applying 
the table in paragraph 2 above, if for “age at date of purchase" there were substitu- 
ted “age at date of the capital expenditure"; 

Example. 

An addition of Rs. 60,000 was made to a vessel 22 years old. The further esti- 
mated life of the vessel, according to the table in paiagraph 2 is 4 years. The nor- 
mal allowance for the addition will, therefore, be 1/4 of Rs. 60,000=Rs. 16,000 for 
f»acb year of the further tstimated life of the vessel. 

(e) in respect of a vessel pux chased second-hand, the normal allowance for the 
expenditure on additions to such a vessel will be increased by such a sum as well 
exhaust or would have exhausted the expenditure over the remaining years of the 
estimated life of the vessel given in the Table in paragraph 2 above. 

Example. 

A vessel was over 8 years and below 9 years old when purchased second-hand 
so that its expectation of life at the date of purchase second-hand was 12 years. 
After the lapse of 7 year of this expectation of life an addition of Rs. 60,000 was 
made to it The normal allowance for the addition will be 1/5 of Rs. bO,000=Rs. 
12,000 for each of the remaining five years of the expected life of the vessel. 

The increased allowance so calculated will be allowed for the years of assessment 
1941-42 onwards The extra allowance for war time conditions will also be given on 
the lines laid down in paragraph 1 above, but the aggregate allowances on the 
additions shall not exceed the cot thereof. 

23. (1) In the case of income which is partial-y agricultural income as defined 
in Section 2 and partially income chargeable t > excess profits tax under the head 
'business’, in determining that part which is chargeable to excess profits tax the 
market value of uny agricultural prodt ce which has been raised by the assessee or 
by him as rent in kind and which has been utilized as raw material in such business 
or the salo receipts of which are included in the accounts of the business shall be 
deducted, and no further deduction shall be made in respect of any expenditure in- 
curred by the assessee as a cultivator or receiver of rent in kind. 

(2) For the purposes of Sub-rule (1) “market value" shall be deemed to b* 

(а) Wheie agricultural produce is originally sold in the market in its raw 
state, ot after application to it of any process ordinarily employed by a cultivator 
or receiver of i out in kind to render it fit to be taken to market, the value calculated 
according to the average price at which it has been so sold during the. year previous 
that in which the assessment is made. 

(б) where agricultural producers not ordinarily sold in the market in its raw 
6tate, the aggregate of — 

(1) the expenses of cultivation; 

(2) the land revenue or rent paid for the area in which it was grown; and 

(3) Such amount as the Excess Profits Tax Officer finds, having regard to all 
the circumstances in each case, to represent a reasonable rate of profit on the sale 
of the produce in question as agricultur >1 produce. 

24. Income derived from the sale of tea down and manufactured by the 
seller in British India shall be eumputed as if it were income derived from business 
40 per cent, of such income shall be deemed to income, profits and gains liable 

to tax : 
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Provided that in computing such income an allowance shall be made in respect 
of the cost of planting bushes in replacement of bushes that have died or become 
permanently useless in an area already planted, unless such area lias proviouly been 
abandoned. 

33. In any case in which the Excels Profits Tax Officer is of opinion that 
the actual amount of the income, profits or gains accruing or arising to any person 
residing out of British Ind.a whether directly or indirectly through or from any 
business connection in British India or through or from any property in British 
India, or through or from any money lent at intercut and brought into British 
india in cash or in kind cannot be ascertained, the amount of such income, profits 
or gains for the pusposes of assessment to excess profits tax may bo calculated on 
such percentage of the turnover so accruing or arising as the Excess Profits Tax 
Officer may considt r to be reasonable, or an amount which ars th ' same proportion 
to the total p.ofits the business of such person (such profits being computed in 
accordance with the Provision of the Indian Income-tax Act) as the receipt so 
accruing or arising bear to the total receipts of tho business, or in such other 
manner as the excess Profits Tax Officer may deem suitable. 

34. The profits derived from any business carried on in the manner referred 
to in Section 42 (2) of the Act may bo determined for the purposes of assessment 
to excess profits tax according to the preceding Rule. 

44- The following bodies are recognised by the Central Board of Revenue as 
Associations of Accountants for the purposes of clause (iii) of Sub-section (2) of 
Section 61 of the Indian Income-tax Act, 1922. 

1. The Institute of Chartered Accountants in England and Wales; 

2. The Society of Accountants in Edinburgh; 

3. The Insitute of Accountants and Actuaries in Glasgow; 

4. The Society of Accountants in Aberdeen; 

5. The Institute of Chartered Accountants in Ireland; 

6. The Society of Incorporated Accountants and Auditors, London. 

45. The following accountancy examinations are recognised by the Central 
Board of Revenue for the purposes of sub clause (b) of cl&nsc (iv) of Sub-section (2) 
of Section 61 of the Indian Income-tax Act, 1922: — 

1. Government Diploma in accountancy examinalitn conducted by tho 

Accountancy Diploma Board, Bombay; 

2. Diploma in commerce issued under the authority of the Provincial Govern- 

j icntsin Madras, Bengal Punjab and Delhi; 

3. The First Examination conducted by the Central Government under .'h© 

Auditor’s Certificates Rules, 1932; 

4. Examinations conducted by the Association of Certified and Corporate 

Accountants, London. 

46- The foilwing educational qualifications are prescribed by the Central 
Board of Revenue for the purposes of sub-clause (c) of clause (iv) of Sub-section 
(2) of Section 61 of the Indian Income-tax Act, 1922: — 

A degree iu Commerce, Law, Economics or Banking including Higher Auditing 
conferred by any of the following Universities: — 

I. Indian Universities.— Any Indian Universities incorporated by any law for 
the time being in foroe. 

II. Rangoon University. 

III. English Weles and Universities. — The Universities of Birmingham, Bristol, 
Cambridge, Durham, Leeds, Liverpool, London, Manchester, Oxford, Reodiuu. 
Sheffield and Wales. 

IV. Sootish Universities.— The Universities of Aberdeen, Edinburgh, Glasgow 
and St. Andrews. 

V. Irish Universities.— The Universities of Dublin (Trinity College} and the 
Queen’s University, Balfast 
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EXCESS PR0FT8 TAX ACT, 1940 

EXCESS PROFITS TAX (BOARDS OF REFEREES) RULES, 1940. 

Notification No. 2, dated the, 28th September, 1940. 

In exercise of powers conferred by Sub -section (6) of Section 3 of the Excess 
Profits Tax Act, 1940 (XV of 1940), the Central Government is pleased to make 
the following Rules, namely: — 

1. These Rules may be called the Excess Profits Tax (Boards of Referees) 
Rules, 1940. 

2. The Central Government si all by notification in the Official Gazette, cons- 
titute a panel of persons eligible for appointment to a Board of Referees, and may in 
like manner, from time to time, nominate to, or remove from, the panel such persons 
as it thinks fit. 

3. On receipt of an application under Sub section (3) of Section 6, or an 
appeal under Sub-section (5) U) [or the piovito to Sub-section (8), of Section 8, or 
under rule 1 1 of Selndule ],] ot the Excess Profits Tax Act, 1940, the Commissioner 
shall appoint, subject to the provision of Sub-section (5) ol Section 3 of that Act, 
a Board of Referees frcm the panel constituted under Rule 2, and refer the appli- 
cation ©r the appeal, as the ease may be, for the decision of the Board. 

4 . (1) If the applicant, or in the case of an appeal, any of the parties to the 
appeal, object to the appointment, of any particular member or members of the 
Board of Referees, and the Commissioner is satisfied that there are reasonable 
grounds for such objection, be may in his discretion cancel the appointment of such 
member or numbers to the Board and appoint an eligible person or persons instead. 

Provided that no objection is taken after the date of the first meeting of the 
Board fixed for hearing, the application or the appeal shall be considered by the 
Commissioner. 

(2) The decision of the Commissioner under Sub-rule (1) shall be final. 

5. The members of a Board of Referees shall elect their own Chairman. 

6. (1) The decision of the Board of Referees on any matter shall be according 
ho the view of the majority of members present and shall be embodied in a report 
which shall be signed by all the members present : 

Provided that any dissenting member may record a minute of dissent. 

(2) Where the Board of Referees is equally divided, the Chairman shall have 
m casting vote. 

(3) No decision of the Board of Referees which is signed by less than half 
the members constituting the Board shall be valid. 

7. The proceedings of a Board of Referees shall not be invalid merely by 
reason of the absence of a member. 

EXCESS PROFITS DOUBLE TAXATION (INDIA AND THE UNITED 

KINGDOM) RULES. 

Notification No. 18, dated the 2Ut June , 1941. 

In exercise of the powers conferred by Sub-section (1) of Section 11 of the 
Excess Profits Tax Act, 1940 (XV of 1940), the Central Goverenment is pleased to 
make the following Rules for the granting of relief in cases where, in respect of any 
profits of any business. Excess Profits Tax has been paid under that Act and 
Excess Profits Tax has been paid or, if there were no National Defence Contribution, 
would have baen paid under the law in force in the United Kingdom. 

(1) These words were substituted for the words “ of Section 8” by Notification No, 8 dated 
21st December 1940. 
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1. These Rules may bo cited as the Excess Profits Double Taxation (India 
and the United Kingdom) Rules. 

2. In these Rules — 

(i) the expression “Indian Excess Profits Tax” means any excess profits tax 
payable iD accordance with the provisions of the Excess Profits tax Act, 1940; 

(ii) “United Kingdom excess profits tax” means any excess profits tax payable 
under the law in force in the United Kingdom, or, where National Defence Contri- 
bution and not excess Profits Tax is payable, the amount of excess Profits Tax that 
would be payable if there were no National Defence Contribution; 

(iii) the expression “chargeable accounting period” has in British India the 
meaning assigned to it in Sub section (6) of Section 2 of the Excess Profits Tax 
Act, 1940, and in the United Kingdom the meaning assigned to it in Section 22 of 
the Finance (No. 2) Act, 1939. 

3. Any reference in these Rules to the lower of the two rates shall, where the 
rates are equal, be construed as a reference to either of those rates. 

4. These Rules shall have effect in respect of Indian excess profits tax charg- 
ed for any chargeable accounting period in respect of which, under the Law in 
force in the United Kingdom, relief is to be given introspect of the payment of 
Indian Excess Profits Tax. 

5. If the person carrying on a business in any chargeable accounting poriod 
proves to the satisfaction of the Excess Profits Tax Officer that he has paid, in res- 
pect of any profits of the business in that period, Indian excess profits tax and that 
he has also paid, in respect of those profits, United , Kingdom excess profits tax — 

(i) there shall be computed the amounts of excess profits tax which would be 
payable in British India and United Kingdom respective! v, if excess profits tax in 
the other country and National Defence Contributhn in the United Kingdom were 
disregaided except in computing capital ; 

(ii) the amount of relief to be given in British India shall be the same propor- 
tion of the lesser of the amounts so computed as the amount so computed for British 
India bears to the sum of the two amounts so computed ; 

(iii) if the amount so computed either for British India or for the United King- 
dom is found to havo been incorrect (whether by reason of a su^ sequent deficiency 
profits or for any other reason), the amonnt so computed shall be recalculated and 
the relief in British India revised accordingly. 

6. Wber the chargeable accounting periods differ in British India and the 

United Kingdom, the tax chargeable for such periods shall be apportioned on a time 
basis to co-terminus periods as hereinafter defined, and relief shall bo allowed under 
these Rules for those periods. "** 

For this purpose, except so far the Central Board of Revenue and the Board of 
Inland Revenue otherwise agree, — 

(a) the first of the? co-terminus periods shall commence on the first day on 
which double taxation commenced, and each succeeding co-terminus period shall 
commence at the expiration of the period immediately preceding; and 

(b) each of such co-terminus periods shall end at the end of the chargeable 
accounting period within which it commences, and, if the chargeable accounting 
periods differ for the purposes of the excess profits tax of the two countries, then 
at the end of that one of the chargeable accounting periods that ends first. 

7. For the purposo of these Rules the liability to excess profits tax of a 
principal company of a group of inter-connected companies shall be taken to be the 
liability of that company in respect of its own business only. 

Where, however, excess profits tax payable in respect of the business carried 
by a subsidiary company is assessed on the principal company, relief shall be allowed 
to the subsidiary company as if the excess profits tax liability attributable to the 
business of the subsidiary company were separately passed upon that company. 
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8. Every application for a refund of excess profits tax under this Notification 
shall be made to the Excess Profits Tax Officer of the District or Cirole in which the 
applicant is chargeable to excess profits tax. Such application may be presented 
by the applicant in person or by a duly authorised agent or may be sent by post, 
and shall be in the form prescribed in Rule 15 of the Excess Profits Tax Rules, 

1940. 

United Kingdom and British India 4 *. — As set out in the Excess Profits 
Double Taxation (Tndia and the United Kingdom) Rules, relief in respect of profits 
chargeable to Excels Profits Tax in both British Tndia and the United Kingdom is to 
be granted in accordance with the following provisions: — 

{ i ) a computation is to be made of the tax which would be payable in each 
country if excess profits tax in the other country and National Defence Contribu- 
tion in the United Kingdom were disregarded except in computing capital. 

(u) the relief to be given in British Tndia is to be the same proportion of the 
lower of the two amounts so computed as the amount so computed for British India 
bears to the sum of the two amounts so computed. 

It is provided that where the chargeable accounting periods in the two coun- 
tries do not coincide, relief shall be given in respect of coterminous periods. As 
Excess Profits Tax was imposed in the United Kingdom as from 1st April 1939 while 
in British India it was imposed only as from 1st September 1939 these periods connofc 
commence delore 1st September 1939. Thus, in a case where accounts are made up 
to the same date in both countries, e.g.< to 31st December, the first coterminous 
period will be that commencing 1st ;>eptomber 1939 and ending 3 1st December, 
■while the second arid third coterminous periods will be the calendar years 1940 and 

1941. Where, however, the Recounting dates are different, there will be generally 
two coterminous periods for each complete year. 

The position may be best, illustrated by an example: — 

In India there is a United Kingdom Company which makes up its accounts 
yearly to 31st December, the United Kingdom accounts for the whole business being 
made up yearly to 31st March. 

The chargeable accounting periods in the United Kingdom are the 12 months 
periods ending 31st March 1910, 1941, and 1942, while those in British India are the 
4 months period to 31st December 1939, the years ending 31st December 1940 and 
1941, and the 3 months period ending 31st Marc h 1942. 

The coterminous periods are — 

the 4 months to 31st Decembor 1939; 

„ 3 „ 31st March 1940 ; 

„ 9 „ 31st December 1940 ; 

„ 3 „ 3 1st March 1941; 

*and it will be seen that the relief due in India for the 4 months to 31st Decomber 

1939 cannot be agreed until the United Kingdom liablity for the year to 31st march 

1940 has baen settled, that the relief for the 3 months to 31st March 1940 has been 
settled, and so on. 

In view of the possibility of the modification of the Excess Profits Tax liability 
in either country by reason of adjustment under sootions 15, 17, etc., or set-off of 
deficiencies which may be subsequently amended, provision is made in the Rules for 
recalculation of the relief in both countries in such circumtances. 

As the reliefs in the two countries are reciprocal, ’’it is clear that is of primary 
importance that the liability in the two countries should be agreed on both sides, and, 
to facilitate such agreement, a representative of the Central Board of Revenue h&a 
been appointed in the United Kingdom whose duty it is to agree with the represen- 
tative of the Board of Inland Revenue and, where possible, with the asaessee the 
relief to be given by each country* 


41 Para 94-B Notes and Ins tjucfc ions. 
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The following instructions should be followed in connection with claim under 
eection 11 (1). 

In view of the delay that must occur before final agreement is reached, the 
Excers Profits Tax Officer, on receipt of a claim, should agree with the assessoe a sum 
estimated reasonably to represent the relief ultimately due. This amount of tax 
should stand over until intimation is received of the amount cf relief actually due. 

The calculation of this reasonable amount can only be made approximately, for 
the computations of the excess profits assessable in the two countries will hardly 
ever coincide. The only practical method of making the approximate calculation is, 
therefore, to ignore the variations that may arise between the exoess profits assess- 
able for a given peried will be the same in the two countries. Regard should be 
paid, however to the different rates at which the tax is imposed. These are in the 
United Kingdom 60% up to 31st xMarch 1940 and 100% thereafter, and in British 
India 50% up to 31st March 1941 and 66 2/3% thereafter. 

The calculation of a reasonable amount to be allowed to stand over until the 
double taxation claim has been settled might be made as in the following example: — 

Chargeable Accounting Period 12 months ending 3 1st December 1940 — 

R8. 

Excess profits for the period in British India . . . . 1,00,000 

Excess Profits Tax payable at 50% . . . . 50,000 

On the assumption that the excess profits assessable in the United Kingdom 
for this period would also be Rs. 1.00,000, tbe excess profits tax payable in that 
country would be* — 

Rs. 

3 months to 31st march 1940 Rs. 25,000 at 60% . . . . 15,000 

9 months to 31st Deceember 1941 Rs. 75,000 at 109% . „ 75,000 

Total 90,000 

and the relief due in British India would be — 

50,000 5 

f 50, 000=— of 50,000 

50,000+90,000 14 

=Rs. 17,857, or say Rs. 17,500. 

EXCESS PROFITS DOUBLE TAXATION (INDIA AND CEYLON) RULES. 

Notification No. 6 dated the 5th September , 1942 . 

In exercise of the powers conferred by Sub-section (1) of Seotion 1 1 of the 
Excess Profits Tax Act, 1910 (XV of 1940), the Central Government is pleased to 
make the following Rules for the granting of relief in cases where, in respect of any 
profits of any business, excess profits tax has been paid under that Act and excess 
profits duty has been paid in Ceylon: — 

, r}' t "^k 080 Rules may be cited as the Excess Profits Double Taxation (India 
and Ceylon) Rules. 

2. In these rules the expression: — 

(i) * Excess profits tax”, 

(a) so far as British India is concerned means any exoess profits tax 

payable in accordance with the provisions of Excess Profits Tax Act, 
1940. 

(b) so far as Ceylon is concerned means any excoss profits duty payable in 
accordance with the law in force in Ceylon; 
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(ii) ‘‘Chargeable Accounting Period” has in British India the meaning assign- 
ed to it in Sub-section (6) of Section 2 of the Excess Profits Tax Act, 
1940, and in Ceylon the meaning assigned to the*expression f 'account- 
ing period” in section 2 of the Excess Profits Duty Ordinance, 1941). 

3. Any reference in these Rules to the lower of the two rates, shall, where 
the rates are equal, be construed as a reference to either of those rates. 

4. These Rules shall have effeot in respect of Indian excess profits tax charged 
for any chargeable accounting period in respect of which under the law in force 
in Ceylon relief is to be given in respect of the payment of Indian excess profits 
tax. 


5. If the person carrying on a business in any chargeable accounting period 
proves to the satisfaction of the Excess Profit Tax Officer that he has paid in respect 
of any profits of the business in that period, Indian excess profits tax and that 
he has also paid, in respect of those profits, Ceylon oxcess profits tax: — 

(i) there shall be computed the amount of excess profits tax which would bo 
payable in British India and Ceylon icspectively, if excess profits tax in the other 
noun try were disregarded except in computing capital; 

(ii) the amount of relief to be given in British India shall be the same propor- 
tion of the lesser of the amounts so computed as th * amount so computed for British 
India bears to the sum of the two amount so computed ; 

(iii) if the amount so computed either for British India or for Ceylon is found 
to have been incorrect (whether by reason of a subsequent deficiency of profits or for 
any other reason), the amount so computed shall be re-calculated and the relief in 
British India revised accordingly. 

6. Where the chargeable accounting periods differ in British India and Ceylon 
the tax chargeable for such periods shall be apportioned on a time basis to co-termi- 
nus periods as hereinafter defined, and relief shall be allowed under these Rules for 
those periods. 

For this purpose, except so far the Government of India and the Government 
of Ceylon otherwise agree: — 

(a) the first of the co-terminus periods shall commence on the first day on which 
double taxation commenced, and, each succeeding co-terminus period shall commenoe 
at the expiration of the period immediately preceding ; and 

(b) each of such co-terminus periods shall end at the end of the chargeable ac- 
counting period within which it commences, and, if the chargeable accounting periods 
differ for the purposes of the excess profits tax of the two countries, then at the end 
of that one of the ohargeable accounting periods that ends first. 

7. For the purposes of these Rules the liability to excess profits tax of a prin- 
cipal company of a group of iuter-connected companies shall be taken to be the liabl- 
ity of that company in respect of its own business only. 

Where, however, excess profits tax payable in respect of the business carried 
on by a subsidiary company is assessed on the principal company, relief shall be al- 
lowed to the subsidiary company as if the excess profits tax liability attributable to 
the business of the subsidiary company were separately assessed upon that company. 

8. Every application for a refur.d of excess profits tax under these Rules shall 
be made to the Excess Profits Tax Officer of the district or circle in which the appli- 
cant is chargeable to excess profits tax. Sucb application may be presented by the 
applicant in person or by a duly authorised agent or may be sent by post, and shall 
be in the form prescribed in Rule 15 of the Excess Profits Tax Rules, 1940. 
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EXCESS PROFITS DOUBLE TAXATION (INDIA AND ADEN) RULES. 

Notification No. 4 dated the 25th April 1942. 

In exercise of the powers conferred by Sub-section (I) of Section 11 of the 
Excess Profits Tax Act, 1940 (XV of 1940), the Central Government is pleased to 
make the following Rules for the granting of relief in case where, in respect of any 
profits of any business, excess profits tax has been paid under that Act and excess 
profits tax has been paid in Aden : — 

1. These Rules may be cited as the Excess Profits Double Taxation (India 
and Aden) Rules. 

2. In these Rules, the expression — 

(i) “Indian excess profits tax” means any excess profits tax payable in accord- 
ance with the Provisions of the Excess Profits Tax Act, 1940. 

(ii) “Aden excess profits tax” means any exoess profits tax payable under the 
law in force in Aden ; 

(iii) “chargeable accounting period” has in British India the meaning assign- 
ed to it in Sub-section (6) of Section 2 of the Excess Profits Tax Act, 1940, and in 
Aden the meaning assigned to it in Section 18 of the Excess Profits Tax Ordinance, 
1941 (Aden Ordinance No. 8 of 19U.) 

3. Any reference in these Rules to the lower of the two rates shall, where the 
rates are equal, be construevl as a reference to either of those rates. 

4. These Rules shall have effect in respect of the Indian excess profits tax 
charged for any chargeable accounting period in respect of which urder the law in 
force in Aden relief is to be given in respect of the payment of India excess profits 
tax. 

5. If the person carrying on a business in any chargeable accounting period 
proves to the satisfaction of the Excess Profits Tax Officer that he has paid in respect 
of any profits of the business in that period, Indian excess profits tax and that he 
has also paid, in respect of those profits, Aden excess profits tax. — 

(i) there shall be computed the amounts of excess profits tax which would be 
payable in British India and Aden respectively, if excess profits tax in the other 
country were disregarded except in computing capital ; 

(ii) the amount of relief to be given in British India shall be the same propor- 
tion of the lesser of the amounts so computed as the amount so computed for British 
India bears to the sum of the two amounts so computed ; 

(iii) if the amount so computed either for British India or for Aden is found 
to have been incorrect (whether by reason of a subsequent deficiency of profits or for 
any other reason), the amount so computed shall be recalculated and the relief ia 
British Indian revised accordingly. 

6. Where the chargeable accounting periods differ in British India and Aden 
the tax chargeable for such periods shall be apportioned on a time basis to co-term- 
inus periods as hereinafter defined, and relief shall bo allowed under those Rules for 
these periods. 

For this purpose, except so far as the Government of India and the Govern- 
ment of Aden otherwise agree — 

(a) the first of the co-terminus periods shall commence on the first day on 
which double taxation commenced, and, each succeeding co-terminus period shall 
commence at the expiration of the period immediately preceding ; and 

(b) each of such co-terminus periods shall end at the end of the chargeable ac- 
counting period within which it commences, and, if the chargeable accounting periods 
differ for the purposes of the exoess profits tax of the two countries, then at the end 
of that one of the thargeable accounting periods that ends first. 
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7. For the purposes of these Rules the liability to excess profits tax of a pri- 
cipal company of a group of inter-connected companies shall be taken to be the lia- 
bility of that company in respect of its own business only. 

Where, however, excess profits tax payable in respect of the business carried 
on by a subsidiary company is assessed on the principal company, relief shall be 
allowed to the subsidiary company as if the excess profits tax liability attributable 
to the business of the subsidiary company were separately assessed upon that 
company. 

8. Every application for a refund of excess profits tax under these Rules shall 
be made to the Excess Profits Tax Officer of the district or circle in which the appli- 
cant is chargeable to excess profits tax. Such application may be presented by the 
applicant in person or by a dulv authorised agent or may be sent by post, and shall 
be in the form prescribed in Rule 15 of the Excess Profits Tax Rule, 1910. 

EXCESS PROFITS TAX (POSTWAR-REFUNDS) RULES 1942. 

Notification No. 3 , dated the 11th April 1942. 

In exercise of the powers conferred by Section 10 of the Indian Finance Act, 
1942 (XII of 1942,) the Central'Government is pleased to make the following Rules, 
namely : — 

1. ( i ) These Rules may be called the Excess Profits Tax (Post-war-Refunds 
Rules 1942. 

They apply to ihs whole of British India Included those excluded and 
partially excluded areas to which the Indian Finance Act, 1942, has been or may 
Leixafter be applied by notification under sub-section (1) of Section 92 of the Govern- 
ment of India Act, 1935. 

2. In three Rules — 

(i) “ Excess Profits Tax Officer” means the Excess Profits Tax Officer 

having for the time being jurisdiction in regard to the person charged 
to excess profits tax ; 

(ii) "the Finance Act” means the Indian Finance Act, 1942 (XII of 1942) ; 

(iii) “the Act** means the Excess Profits Tax Act, 1940 (XV of 1940) ; 

(iv) “excess profits tax” means any excess profits tax charged under the 

Act at the rate of 66 2/3 per cent. 

2(v) ‘Chargeable accounting period* moans chargeable accounting period as 
defined in sub-section (6( of Section 2 of the Act. 

3(vi) “the Ordinance” means the Excess Profits Tax Ordinance” 1943 
(No XVI of 1943), 

43. (1) The Excess Profits Tax Officer shall giveTiotice of the provisions of 

Section 10 of the Finance Act to each person who has been or may hereafter bo 
.assessed to excess profits tax at 66 2/3 per cent, for any chargeable accounting period 
ending not later than the 31st day of December, 1942. Such notice shall bo in 
form E. P. 4-1 but in any case in which, when the Finance Act came into operation, 
excess profits tax notices of demand had already fc been issued, the notice shall be in 
Form E. P. 4-2. 


(1) Sub-section (ii) was added by Notification No. 13-D, dated the 17th July 1943. 

(2) Inserted by Notification No. 4, dated the 6th June 1943. 

(3) Inserted by Notification No, l-O., dated the 7fch August 1943. 

44} Rule 3 was inserted ibid and sub-rule (2) was modified by Notification No. I. dated the 
16th April 1944. 
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(2) The notice required to be given under Section 2 of the Ordinance shall 

be— 

(a) in respect of chargeable accounting periods ending before the 1st day of 

January 1944, in Form E P. 4-1 A ; 

(b) in respect of chargeable accounting periods ending after the 31st day of 

December 1943 ; 

(i) where assessment is made under Section 14 of the Act, in Form 
E. P. 4- IB ; 

(ii) where assement is made under Section 1 4- A of the Act, in Form 
E. P. 4-7A. 

(3) Notices in Form E. P. 4-1 shall be given at the time of issue of any notice 
of demand in respect of excess profits tax under Section 14 of the Act but notices 
in Forrh 4-2 shall be given forthwith. 

4, When any excess profits tax oharged is reduced, whether by appellate order of 
the Appellate Assistant Commissioner of Excess Profits Tax, the Appellate Tribunal, 
the High Court orJHis Majesty in Council or by a rectification order of the Commis- 
sioner of Excess Profits Tax under Section 20 of the Act, or by relief granted und-r 
Section 7 or II of the Act, and whether by refund or otherwise, and the deposit made 
under Section 10 of the Finance Act in relation thereto exceeds the maximum sum* 
permitted theieby or„the dept sit made under section 2 of the ordinance exceeds the 
amount required thereby, the amount the excess shall be refunded with interest 
at 2% per annum from the date of deposit to the date repayment. 

5. The Excess Profits Tax Officer shall record for each person who has been 
assessed to ex< css profits tax particulars of the amount charged for each ohargeable 
accounting period, of any reduction thereof any deposits made under Seotion 10 of 
the Finance Act [or under seetion 2 of the ordinance]** and of any refunds thereof. 

0. In calculating the maximum amount that may be 7[or is required to be] 
deposited under Section 10 of the Finance Act, fractions of a rupee are to be ignored. 

, H7. So much of any excess profits tax as may be repayable under the Provi- 
sions of Sub-section (1) of Section 10 of the Finance Act shall be repaid within three 
years of the date of termination of the present hostilities ; 

Provided that, if the Central Government is satisfied that the whole or any part 
of the amount so repayable is required for an approved purpose, the Central Govern- 
ment shall, after taking suoh guarantee &b it thinks fit for the proper utilisation 
thereof, repay the whole, or, as the case may be, part, of the amount within twelves 
months of the date of termination of the present hostilities. 

Explanation . — In this Rule, ‘approved purpose’ means any purpose whioh the 
Central Government may by general or special order declare to be an approved 
purpose. 

Section 10, Finance Act, 1942. Deposits and postwar refunds.* — Sec- 
tion 10 of the Finanoe Aot, 1942, provides that, as regards any excess profits tax 
charged at the rate of 66 2/3 per cent., if the assessee deposits with the Central 
Government a further sum not exceeding one-fifth of the amount of such exoess 
profits tax, he is to be repaid at such date and subject to suoh conditions as may be 
hereafter determined, so much of the said excess profits tax-as shall be equal to 
one-tenth of the amount thereof or to one-half of suoh further sum deposited, 
whichever is the less. 


(5) Inserted by Notification No, i-O, dated the 7th August 1943. 

(6) Ibid. 

(7) Ibid. 

(8) This Rule was inserted by No. 0, dated the 30th May, 1942, 

• Para 97-A Notes and Instructions, 
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E. P. TAX (POST-WAR- REF (JNDS) RULES, 1942, 

Ordinance No. XVI of 1943 makes compulsory the deposit ofoDe«fifth of the 
amount of E. P. T. charged at 66 2/3 per cent, in respect of any chargeable aoooun- 
ting period ending after 31st December 1942. 

Date by which deposit to be made. —A deposit under the section is to be made 
before the 1st July 1942 or within thirty days of the date upon which any excess 
profits tax (charged at the rate of 66 2/3 per cent.) becomes payable, whichever of 
those dates is the later. The 1st July 1942 has no relevance to any case other than 
those in which the excess profits tax became payable earlier than the 1st June 1942. 

If the thirtieth day after the date on which excess profits tax charged at 66 2/J 
per cent, becomes payable is a day upon which the Treasury or Bank will remain 
closed, the date by which a doposit under section 10 of the Finance Act, 194 1, may 
be made is the first day on which the Treasury or Bank will re open thereafter. 

That is eo say if excess profit? tax charged at 66 2/3 per cene. was payable on 
24th November 1942, and on toe thirtieth dry thereafter— 24th December 1942 — 
the Treasury or the Bank remained cl >sed and re-opened on 2nd January 1913 then 
the date by which a deposit under section 10 could be made was 2nd January 
1943. 


Notice to assessee. — The Excess Profits Tax (Post-war Refunds) Rules, 1942, 
provide that notice oi the provisions of the section is to be given to each person 
assessed to excess profits tax charged at the rate of 66 2/ 5 per cent. 

Deposits against provisional assessments- -—When issuing on assessment order 
on form E. F. 4*7, in re.- pro t of a provisional assessment of Excess Profits Tax made 
under tne provision of Ordinance No XVT of 1943, the Excess Profit? Tax Officer 
should send to the assessor an intimation that the Government is prepared to accept 
further ‘.urn not exceeding on^-fifth of the Excess Profits Tax demanded, on account 
of the Deposit that will ultimately be payable under section 10 of the Finance Act, 
1942, or under section 2 ot the Excess Profits Tax Ordinance, 1943, and that such 
sum, paid to the credit of the Government of India, will carry simple interest at the 
rate of 2 per cent, per annum from the date of payment. 

Maximum amount of deposit.— As stated above, the maximum amount of deposit 
permitted or required by the section is one-fifth of the amount of the excess profits 
tax charged at 66 2/3 per cent. In calculating that amount, however, fractions of 
a rupee are to be ignored ('see Rule 6 of Excess Profits Tax (Post-war Refunds) Rules, 
1942], hut the amount ultimately refundable will not be affected thereby. 

Reduction in amount of E. P. T. charged at 66 2/3% for any C. A. P. — The 

second proviso to sub-section (1) of the section provides that, where the amount of 
the E. P. T. charged at 66 2/3 per cent, is reduced, the maximum sura that may bo 
deposited is to be correspondingly reduced. This applies to a reduction — 

(a) made by the appellate decision of — 

(j) the Appellate Assistant Commissioner; 

(ii) the Appellate Tribunal ; 

(iii) the High Court ; 

(iv) His Majesty in Council ; 

(b) resulting from a rectification order of the Commissioner of Excess Profits 

Tax, under section 20 of the Excess Profits Tax Act ; 

(c) due to the set-off of a subsequent deficiency under section 7 of the Aot; or 

(d) by allowance of double exce. ** profits taxation relief under section 11 ; 

and whether by repayment or otherwise. 
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Deposit still not greater than maximum amount permitted.— As the amount 
deposited by an assessee may be less than the maximum permitted by the Finance 
Act in relation to the Excess Profits Tax charged at 60 2/3 per cent, fora chargeable 
accounting period ending not later than 31st December 1942 it is possible that a 
particular deposit may not exceed the reduced permitted maximum amount after the 
Excess Profits Tax charged has been so reduced, in such a case on action by the 
Excess Profits Tax Officer is necessary. 

Deposit in excess of maximum. —The Excess Profits Tax (Post-war Refunds) 
Rules provide that, if, owing to a reduction iu the amount of Excess Profits Tax 
charged at 66 2/3 per cent., a deposit made in relation to a particular chargeable ac- 
counting period exceeds the permitted maximum , the excess amount deposited is to be 
repaid. 

Assessees assessable to Excess Profits Tax both British India and the United 

Kingdom.-' The last proviso to sub-section (1) of section 10 provides that the relief 
provided for by tho section shall he allowable in the case of any profits which are 
also liable to assessment to excess profits tax under the law in force in the United 
Kingdom without requiring that any further sura” shall be deposited under the 
aection, and that the sum repayable by the Central Government shall be one-tenth 
of the amount of Excess Profits Tax payabl * at 66 2/3 per cent, as reduoed by the 
relief, if any, given under the various provition; of the Excess Profits Tax Act. This 
provision is to be regarded as remaining in force inspire of the Ordinance having 
made deposits compulsory in other case. It. i«. however, for the assessee to decide 
whether his profits are liable to assessnnnt in Excess Profits Tax in the United 
Kingdom and whether, consequently, he is entitled to the relief provided by the 
flection without making any deposit thereunder. 

It is to be noted that the words of the proviso are “profits which are laible to 
assessment to excess profits tax undt-r the law in force in the United Kingdom”. 
The proviso applies therefore to any profits which are * within the charge” to excess 
profits tax in the United Kingdom, irrespective of which whether any E. P. T. is 
actually payable in that country or, if not, what its actual amount may be. 

FORM E. P. 4-1. 

Excess Profits Tax. 

NOTICE UNDER SECTION 10 OF THE FINANCE ACT, 1942, 

TO 


The amount of excess profits tax payable by you at the rate of 66 2/3 per cent, 
In respect of the chargeable accounting period commencing 

194 and ending 194 194 having been 

determined to be the sum of Rs. as specified in the accompanying 

Notice of Demand given under Rule 5 of the Excess Profits Tax Rules and the date 
upon which such amount of exoess profits tax is made payable being the 
of 194 


TAKE NOTICE that of you desire to avial yourself of the 
fieotion 10 of the Finance Act, 1942, it is necessary that you 

•Treasury Officer 

Sub-Treasury Officer 

the Agent, Imp erial Bank of India 0n 0r 

Governor, Reserve Bank of India 


Provisions of 
deposit with 


before 


• Delete words that are inappropriate. 
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the date of 194 , a sum not exceeding Rs. 

when you will be granted a receipt. A chalan is enclosed for the purpose. 

Excess Profits Tax Offioer. 

Address. 

Dated 194 . 

Notice . — A copy of Section 10 of the Finance Act, 1942, is printed at Page 52 


Form E. P. 4-1A. 

EXCESS PROFITS TAX. 

Notice under Section 2 of the Exoess Profits Tax Ordinance, 1943, read with 
Section 10 of the Finance Act, 1942. 

To 


The amount of Excess Profits Tax payable by you at the rate of 66 2/3 per 

cent, in respect of the chargeable accounting period commencing 194 

and ending 194 having been determined to be the sum of Rs. 

as specified in the accompanying Notioe of Demand given under Rule 5 of the Exoess 
Profits Tax Rules and the date upon which such amount of Excess Profits Tax is 
made payable being the day of 194 ; 

Take notioe that you are required under the provisions of Seotion 2 of the 
Excess Profits Tax Ordinance, 1943, the read with Section 10 of the Finance Act, 
1942, to deposit with the 
•Treasury Officer 

Sub-Troasury Officer ___ ^ 

Agent, Imperial Bank of India 

Governor, Reserve Bank of India 

on or before the day of 194 , the sum 

when you will be granted a receipt. A Chalan is enclosed for the 

Exoess Profits Tax Officer, 
Address. 

194 . 

Form E. P. 4*1 B. 

EXCESS PROFITS TAX 

Notice undor Section 2 of the Excess Profits Tax Ordanoes, 1943, read with 
Section 10 of the Finance Act, 1942, at Page 52 
To 


of Rs, 
purpose. 


Dated 


The amount of the Excess Profits Tax payable by you at the rate of 66 2/3 

percent, in respect of the chargeable accounting period oommenoing 

194 . ahd ending 194 . having 

been determined to be the sum of Rt as specified in the aooompanying 


Delete words that are inappropriate. 
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Notioe of Demand given under Rule 5 of the Excess Profits Tax Rules, and the 
date upon whioh that sum, less any payments made under the provision of Seotion 
14A of the Excess Profits Tax Act, 1940 being the day of 194 

Take notioe that you are required, under the provisions of Seotion 2 of the 
Excess Profits Tax Ordinance, 1943, to 

•Treas ure o fficer 

deposit with the Sub - trea sury "officer 

Agent, Imperial Bank of India 
"Governor, Reserve Barik of india 


at on or before the day of 194 

the sum of Rs arrived at as follows: — 

Rs. 

|/64 of Rs (the Excess Profits Tax payable) . . = 


Diduct amount provisionally deposited under Section 2 (1A) 
of the Excess Profits Tax Ordinance, 1943, viz., 

Sum now payable . . 


To 


A chalan is enclosed for the purpose. 

Excess Profits Tax Officer 


Dated 


194 . 

FORM E. P. 4-2. 


} 


Excess Profits Tax. 

Notice under Section 10 of the Finance Act, 1242. 


Address. 


TAKE NOTICE that if you desire to avail yourself of the Provisions of Section 
10 of the Finance Act, 1942, in relation to the sum of Rs. Excess Profits 

Tax charged at the rate of 66 2/3 per cent, in respect of the chargeable accounting 
period commencing 194 and ending 194 , which 

as stated in the notice given under Rule 5 of the Excess Profits Tax Rules issued to 
you on the day of 19 , you were required to pay to the 

tTreasury offi cer 
fcu b-Treasury Offic er 
Branc h of Imperial Bank of India 
Reserve Bank 

at, on or before 191 , you mu8t 

•Treasury Officer 

deposit with the said Sub-Treasury Offic er 

Branch of Imp erial Bank of India n °t later than 
Reserve Bank 

1942 a further sum not exceeding Rs. 

Excess Profits Tax Officer. 

Dated 194 , Address 


Note . — A copy of the relevant Section of the Finance Act, 
at Page 52. 


1942, is printed 


+ Superfluous wards should be del. eted 
♦ Insert “19” or 4< 14” as the case require. 
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THE INDIAN FINANCE ACT, 1940. 

ABSTRACT OF THE INDIAN FINANCE ACT, 1940. 


(ACT No XVI OF 1940). 

(Received the assent of the Govern or -General on the 6th April 1940). 

7. (1) Subject to the provisions of Sub-section (2) — 
Income-tax and super-tax. income-tax for the year beginning on the 1st day 

of April. 1940, shall be charged at the rates specified in Part I of Schedule II to the 
Indian Finance Act, 1949. 

(b) rates of super tax for the year beginning on the 1st day of April 1940, shall, 
for the purposes of Section 55 of the Indian Income-tax Act, 1922, be the rates speci- 
fied in Fait ! I of Schedule II to the Indian Finance Act, 1939 :* 

Provided that in the case of an association of persons being a Co-operative 
Society, otl er than the Sanikatta Saltowners Society in the Bombay Presidency, for 
the time being registered under the Co-operative Societies Act, 1912, or under an 
Act of the Provincial Legislature governing the registration of Co-operative Societies, 
the rates of super-tax for the year beginning on the 1st day of April, 1940, shall be: — 

(1) On the first Ps. 25,0-) > c iotal income Nil. 

(2) On the baldnee of total income one anna in the rupee. 

(2) In eases to which Section 17 of the Indian Income-lax Act, 1922, applies, 
the tax chargeable shall be detc i mined in :c j : dance with the provisions of that Sec- 
tions with refeieme to the rates imposed hv Sub-section (1). 

(3) For the purpose of this section end of the ratos of tax imposed by Sub-sec- 

tion ( >). the expression 4 total income” mean toial income as determined for the pur- 
poses of income tax or super tax. as the case may be, in accordance with the provi- 
sions of the Indian Income-tax Act, 1922. * * * 

*Part 1 and II of Schedule II to the Indian Finance Act , 1939, referred to above 
are printed below : — 

SCHEDULE II. 
f See section 6], 

PART I. 

RATES OF INCOME-TAX. 

A. In the case of every individual, Hindu undivided family, unregistered firm 
and other association of persons not being a case to which paragraph B of this 
Pa it applies — 

1. On the first Rs. 1,500 of total income . . Nil. 

2. On the next Rs. 3,500 of total income . . Nine pies in the rupee. 

3 On the next Rs. 5,000 of total income . . One anna and three pies in 

the rupee. 

4. On the next Rs. 5,000 of total income . . Two annas in the rupee. 

5. On the balance of total income . . Two annas and six pies in 

the rupee. 

Provided that — 

(t) not income-tax shall be payable on a total income which does not exceed 
Rs. 2,000 ; 

(%%) the income-tax payable shall in no case exceed half the amount by which 
ths total income exceeds Rs, 2,000 : 

B. In the oaee of every company and local authority, and in every case in 
which, under the provisions of the Indian Income-tax Act, 1922, income-tax is to be 
oharged at the maximum rate — 

Rate. 


One the whole of total income 


. .Two annas and six pies in the 
rupee. 
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PART II, 

RATES OF SUPER-TAX. 


A. In the case of every individual, Hindu undivided family, un registered 
firm and other association of persons, not being a case to \thich paragraph B of this 
Part applies — 

Rate. 


1 . 

2 . 

3. 

4. 

5. 

6 . 


7. 

8 . 

B. 


On the first Rs. 
On the next Rs. 
On the next Rs. 
On the next Rs 
On the next Rs. 
On the next Rs 
On the next Rs. 
On the balance of 


25.000 of total income 

10.000 of total income 

20.000 of total income 

7.0000 of total income 

75.000 of total income 
150,000 of total income 
1,50000 of total income 
total income 


.. Nil. 

. One anna in th9 rupee. 

. . Two annas in the rupee. 

Three annas in the rupee. 
. Four annas in the rupee. 

. . Five annas in the rupee. 

Six annas in the rupee. 

. Seven annas in the rupee. 


In the case of every company and local authority — 


Rato. 

One the whole of total income .. One anna in the rupee. 

THE INDIAN FINANCE (No2) ACT, 1940. 

(Received the assent of the Cover nor-Gine ial on the 29th November , 19 W) 

* * * * 


Income tax avd evper-tax 


3. (1) Subj» ct to tl e Tnivihions of this station, the rales of income-tax, and the 
rates of super-tax oth*r than super- tax payable by a 
compam t 'rnp«»}-cd bv Sub rectum (1) of Scotion 7 of 
tlie Ii.dian Finance Act, 1940, shall in respect of the year beginning on the 1st day 
of April, 1910, be increased by a surcharge for the purposes of the Central Govern- 
ment amounting to one-twelfth of each such rate, and the ra+e of super tax payable 
by a company imposed by the said Sub section shall in resp »ct of the same year be 
increased by onc-iwelith. 

(2) In making any assessment for the year ending on the 31st day of March, 
19*1,— 


(a) where the total income of an assessed, not being n company, includes any 
income chargeable under the head * Salaries” or under the h* ad ‘Interest on Securi- 
ties,” or any income from dividends in respect, of which be is deemed, under Section 
49 B of the Indian Income-tax Act 1922, to have * aid incotne-tax imposed in British 
India, the income-tax payable by the assessee on that p irt of his total income which 
consists of such inclusions stall be an amount bearing to the total amount of income- 
tax payable according to the rates in force before the commencement of this Act on 
his total income the same proportion as the amount of such inclusions bears to his 
total inoome ; 


(6) Where the total income of an asessee, not being a company, inoludes any 
income chargeable under the head “Salaries” on which super-tax has been or might 
have been deducted under the Provisions of Sub-section (2) of Section 18 of the In- 
dian Income-tax Act, 1922, the super-tax payable by the assessed on that portion of 
his total inoome which consists of suoh inclusion shall be an amount bearing to the 
total amount of super- tax payable aocording to the rate, in force before the commen- 
cement of this Act on his total income the same proportion as the amount of such 
inclusions bears to his total inoomo. 

(3) For the purposes of the Proviso to Sub-section (2) of Section 18 of the In- 
dian Inoome tax Act, 1922, the amount by which any deduction made under that 
Sub-section by a person responsible for paying any inoome chargeable tinder the head 
“Salaries” falls short of the deduction which could have been made had the rates im- 
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posed by this Act then been in foice shall be deemed to be a deficiency arising out of 
a previous deduction or failure to deduct. 

(4) Notwithstanding that the Income-tax Officer has assessed the total income 
of an assestte and has deteimimd the fum payable theieon under Section 23 of the 
Indian Income-tax Act, 11)22, he may proceed to deteimine the further sum payable 
by such assessee by virtue of Sub-scction (1) of this Seotion and such further sum 
shall for the purposes of the Indian Income-tax Act, 1922, be deemed to be a sum 
determined under Section 23 of that Act. 

ABSTRACT OF THE INDIAN FINANCE ACT, 1941. 

(ACT No. VII OF 1941.) 

( Received the assent of the Governor General on the 31st March 1941) 

***** 

Income-tax and super tax. Jv, U)_Subject to the Provisions of Sub-section 

(a) income-tax for the year beginning on the 1st day of April, 1941, shall be 
charged at the rates specified in Part I of Schedule II to the Indian Finance Act, 
1939, increased in each case by a surcharge for the purposes of the Central Govern- 
ment amounting to one-third of each such rate ; 

(b) rates of super-tax for the year beginning on the 1st day of April, 1941, 
shall, for the purposes (f Section 56 of the Indian Income-tax Act, 1922, be the rates 
epecified in Part II of Schedule II to the Indian Finance Act, 1939 increased — 

(1) in the case of the rate applicable to a company, by a surcharge amounting 
to one third of that rate, and 

(ii) in the case of every other rate, by a surchage for the purposes of the 
Central Government amounting to one- third of each suoh rate; 

Provided that in the case of an association of persons being a co-operative 
society, other than the Sanikatta Saltovuiers* Society in the Bombay Presidency, for 
time being r<gisteied under the Co operative Societies Act, 1912, or under an Act of 
the Provincial Legislature governing the registration of Co-operative Societies, the 
rates ol super -tax for the year beginning on the let day ot April, 1941, shall be the 
late of super-tax specified in the Proviso to clause (b) of Sub-section (1) of Section 
7 of the Indian Firance Act, 1940 inci eased in each case by a sui charge for the 
purpose of the Central Government amounting to one- third of each such rate. 

(2) In making any assessment for the year ending on the 31st day of March. 
1942,— 

(a) where the total income of an assessee, not being a company, includes any 
income chargeable under tbe bead “Salaries” or under the head “Interest on Securi- 
ties” or any income from dividends in respect of which he is deemed under Section 
49B of the Indian Income-tax Act, of 1922, to have paid income tax imposed in 
British India, the income-tax payable by the assessee on that part of his total income 
which consists of such inclusions shall be an amount bearing to the total amount 
of income-tax payable according to the rates applicable under the operation of the 
Indian Finance Act, 1940, read with Sub-section (1) of Sections of the Indian 
Finance (No. 2) Act, 1940, on his total income the same proportion as the amount 
of such inclusions bears to his total income ; 

(b) where the total income of an assessee, not being a company, includes any 
income chargeable under the head “Salaries” on which super-tax has been or might 
have been deducted under th* Provisions of Sub-section (2) of Section 18 of the 
Indian Income-tax Act, 1922, the super- tax payable by tbe assessee on that portion 
of his total income which consists of such delusions shall be an amount bearing to 
the total amount of super-tax payable according to tbe rates applicable under the 
operation of the indian Finance Act, 1940, read with Sub-sec tiou (1) of Seotion 3 
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of the Indian Finance (No. 2) Act, 1940, on his total income the same proprtion as 
the amount of such inclusions bears to his total income. 


(3) In cases to which section 17 of the Indian lnoome-tax Act, 1922, applies, 
the tax chargeable shall be determined as provided in that Section but with reference 
to the rates imposed by Sub-section (1) of the Section, and in accordance with this 
Section where applicable. 

(4) For the purposes of this section and of the rates of tax imposed thereby, 
the expression “total income” means total income as determined for the purposes of 
income-tax or super tax, as the case may be, in accordance with the provisions of 
the Indian Income-tax Act, 1922. 

8 . )1) In Sub-clause (6) of Section 2 of the Excess Profits Tax Act, 1940, 

r j , r™ m for the words and figures “31 at day 

Continuance of and rate of Excess profits Tax. of Maroh mv> the * ords and figur ' 


31st day of March 1942,” shall be substituted. 

(2) The excels profits tax imposed by Section 4 of the Excess Profits Tax 
Act, 1940, shall, in respect of any ohargeable accounting period begfnning after the 
31st day of March, 1941, be an amount equal to sixty six and two thirds peroent, of 
the amount by which the profits of the business during that chargeable accounting 
period exceed the standard profits. 


* 


* 


♦ 


ABSTRACT OF THE INDIAN FINANCE ACT, 1942. 

ACT No. XII OF 1942. 

(Received the assent of the Governor ’General on tha 26th March , 1942). 

Short title and extent. 1. ( 1 ). This Act may be called the Indian Finance Act. 1942. 

(2) It extends to the whole of Birtish India 1 

♦ * * 

Income-tax and supper-tax. 8. (1) Subject to the Provisions of Sub-section (2) Si (3),- 

(а) income -tax for the year beginning on the 1st day of April, 1942, shall be 
charged at the rates specified in Part I of Schedule TI increased in this case to which 
eub-paiagraph (h) of paragraph A and paragraph B of that Part apply by a surcharge 
for the purposes of the Central Government at the rate specified therein in respeot of 
each such rate of income tax, and 

(б) races of super-tax for the year begining on the 1st day of April, 1942, shall, 
for the purposes of Section o5 of the Indian Income-tax Aet, '922, be those specified 
in Part II of Schedule II increased in the cases to which paragraphs A, B and C of 
that Part apply by a surcharge for the Central Government at the rate specified 
therein in respect of each such rate of super- tax. 

(2) In making any assessment for the year ending on the 31st day of March, 
1943,— 

(a) where the total income of an assessee, not being a company, includes any 
income* chargeable under the head “Salaries” or under the head •'Interest on 
Securities” or any income from dividends in respect of which he is deemed under 
Section 49B of the Indian Inceme-tax Act, 1922, to have paid income-tax imposed 
in British India, the income-tax payable by the assessee on that part of his total 
income which comists of such inclusions shall be an amount bearing to the total 
amount of income-tax payable according to the rates applicable under the operation 
of the Indian Finance Act, 1941, on his total income the same proportion as the 
amount of such inclusions bears to his total income ; 

(b) where the total incom of an assessee, not being a company, includes any 
income chargeable under the head “Salaries” on which super-tax has been or might 
have been deducted under the Provisions of Sub-section (2) of Section 18 of Section 
18 of the Indian Income-tax Act, 1922, the super-tax payable by the assessee on that 
portion of his total income which consists of such inclusions shall be an amount 


(1) Extended to British Baluchistan by Notification No. 51F, dated the 7 April 1942. 
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bearing to the total amount of super-tax payable according to the rates applicable 
tinder the operation of the Indian Finance Act, 1941, on his total income the same 
proportion as the amount of such inclusions bears to his total income. 

(:>.) In oases to which Section 17 of the Indian Income-tax Act, 1922, applies 
the tax chargeable shall be determined as provided in that Section but with reference 
to the rates imposed by Sub section (I) of this Section, and in accordance with the 
provisions of Sub-section (2) of this Sections were applicable. 

(4) For the purposes of this Secti >n and of the rates of tax imposed thereby, 
the expression “total income” means total income as determined for the purposes of 
income-tax or super-tax, as the case may be, m accordance with the provisions of the 
Indian Inooine-tax Act, 11)22. 

(ft) Notwithstanding anything contained in Sub -section (1) or Sub-section (2) 
no tax shall be payable in • as $ to which sub-paragraph (a) of paragraph A of Part 
1 of Schedule if appli re the a'sewo denosits with the Central Government in 

euoh maimer and in accordant*** with su?h condition? as the Central Government may 
by rule prescribe for the purposes of this Sub-section an amount represer ting not 
less than one rupee for every c •rnplcie unit of twenty five rupees by which this 
total income exceed sever; hundred and fifty iupe«s ; 

Provided that where the total income inludes ony income chargeable under the 
head “interest on Securities” or any income from dividends in respect ot which he is 
deemed tinder section 49B of the Indian Income-tax Act, 1922, to have paid income- 
tax imposed m British India, the amount to be deposited by the assessec in order to 
obtain the c\emption conivne.i by this Sub-Metiim shall ho an amount bearing to 
the minimum required to 1 o deposited under the foregoing provisions of this Sub- 
section the i amo proport *on as the amount of his total income diminished by the 
amount of such inclusi* ns bears to the amount of Li* total income 


(8) A deposit made in accordance with the provisions of Sub-section (5) shall 
not in any way be capable of being charged and shall not be liable to attachment 
under any decree or order of any Civil, Revenue or Criminal Court in respect of any 
debt or liability incurred by the depositor and neither the Offical Assignee nor any 
receiver appointed under the lb ovineial Insolvency Act, 1920, shall be entitled to, 
or have any claim on any such deposit 

(7) Where the total income of an assesses referred to in sub-paragraph (6) 
of paragraph A of Part I of Schedule II does not exceed six thousand rupees, an 
amount representing one rupee for ev«*ry com-plete unit of two hundred rupees of his 
total income as reduced by the deductions, if any allowed under the second proviso 
to Sub section (1) of Section 7, Section 15 and Sub-section (1) of Section 58F of the 
Indian Income-tax Act, 1922, shall be funded for the assessee’s benefit and shall be 
paid to him on such date, not more than twelve months after the termination of 
the present hostilities, as the Central Government may fix : 

Provided that nothing in this Sub -section shall apply to any part of total 
Income to which clause (a) of Sub-section (2) applies. 

Explanation —In computing the amount to bo funded under this Sub-section if 
there is an incomplete unit amounting to one hundred rupees or more it shall be 
reckoned as a complete unit of two hundred rupees. 


9 (1) In sub-clause (a) of clause (6) of Section 2 of the Exoess Profits Tax 


Continuance of and rate of Excess 
Profits Tax. 


Act, 1940 for the words and figures “31st day of 
March 1942” the words and figures “31st day 
of Maroh, 1943” shall be substituted. 


(2) The exoess profits tax imposed by section 4 of the Exoess Profits Tax Aot, 
1940, shall, in respect of any chargeable accounting period beginning after the 31st 
day of March 1942, be an amount equal to sixty-six and two-thirds pero ent, of the 
amount by which the profits of the business during that chargeable accounting period 
exceed the standa* d profits. 

10 . (1) If before the 1st day of July, 1942, or within thirty days of the date 

on which any excess profits tax charged 
Funding of onetenth of Excess Profits tax . under the provisions of the Excess Pro* 

fits Tax Act 1940, at the rate of sixty- 
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six and two -thirds per cent becomes payable, whichever of these dates is later, a 
further sum not exceeding one-fifth of the amount of the said excess profits tax is- 
deposited with the Central Government, the Central Government shall repay, at such 
date and subject to such conditions as it may hereafter determine, so much of the- 
said excess profits tax as shall be equal to one-tenth of the amount thereof or to one- 
half of such futher sum deposited, whichever is the less ; 

Provided that, if the said excess profits tax is thereafter reduced, whether by 
relief given in respect of a deficiency of profits, or by relief given in respect of double 
excess profits taxation or otherwise, and whether by refund or otherwise, the portion 
of the tax to be repaid under this Section hhall be correspondingly reduced. 

Provided further that if the said excess profits tax is so reduced, the maximum 
sum that may be desposited with the Central Government under this Section shall 
also be correspondingly reduced : 

Provided further that the provisions of this Section shall apply in respect of 
excess profits tax to which the Section applies which became payable before the 
commencement of thiB Act, if the further sum referred to herein is deposited before 
the 1st day of July, 1942, 

Provided further that in relation to excess profits tax payable under the 
Excess Profits Tax Act, 1940, in respect of any profits which are also liable to 
assessment of excess profits tax under the law in force in the United Kingdom it shall 
be unnecssary to deposit the further sum referred to in this Section, and the amount 
repayable by the Central Government under this Section shall, subject to the first 
proviso, be one tenth of the amount of the excess profits tax payable at the rate 
of sixty-six and two-thirds per cent, under the Excess Profits Tax Act, 1940, 

♦ Provided further that in respect of chargeable accounting periods ending 
after the 31st day of December, 1943 the amount repayable under this sub-section 
shall, subject to the provisions of the fiist of the foregoing provisions, be calculated 
by reference to the amount of the excess profits tax paid, and not by reference to the 
further amount deposited under this section. 

(2) Any sum deposited with the Central Government under Sub-section (1) 
shall carry simple interest at the rate of two per cent, per annum and shall bo 
repaid within twelve months of the date of termination of the present hostilities. 

(3) The Central Government may, by notification in the official Gazette, make 
Kules for carrying out the the j purpose of .this Section and for prescribing the 
manner and conditions referred to in Sub-section (5) of Section 8, 

SCHEDULE U. 

(See Section 8.) 

PART I. 

Rates of Income-tax 

A.— In the case of every individual, Hindu undivided family, unregistered firm 
and other association of persons not being a case to which paragraph B. of this- 
Part applies: — 

(a) Where the total income does not exceed Rs. 2, 000- 

Rate. 

1. On the first Rs. 750 of total income . . Nil. 

2. On r the next Rs. 1 ,200 of total income Provided Six pies in the rupee. 

that no tax shall be payable on a total 
income which does not exceed Rs 1,500 


♦ This proviso was added by the Indian Finance Act, 1944. 
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(6) Where the total income exceeds Rs. 2,o00 — 

Rate. Surcharge, 

1. On the first Rs. 1,500 of total income • • Nil. Nil • 

2. On the next Rs. 3,500 of total income ^ Nine pies in the Six pies in 

rupee. the rupee. 

3. On the next Rs. 5,000 of total income . . One anna ft three Nine pies in 

pies in the rupee the rupee. 


4. On the next Rs. 5,000 of total income .. Two annas in the One anna ft 

rupee two pies in 

the rupee. 

5. On the balance of total income • • Two annas ft six One anna ft 

pies in the ruqee. three pies in 
the rupee 

B. — In the case of every company and local authority, and in every case in 
which under the provisions of the Indian Income-tax Act; 1922, income-tax is to be 
charged at the maximum rate — 

Rate. Surcharge. 

On the who of tatal income .. Two annas and six One anna and three 

pies in the rupee. pies in the rupee. 

PART T1 

Rates of super-tax . 

A. — In the case of every individual, Hindu undivided family, unregistered firm 
and other association of persons, not being a case to which paragraphs B ft C of this 
part apply — 

Rate. Surcharge. 

1. On the first Rs.25,000 of total income Nil. Nil. 

2. On the next Rb. 10,000 of total One anna in the rupee Six pies in the rupee 

income. 

3. On the next Rs. 20,000 of total Two annas in the One anna in the rupee 

income. rupee. 

4. On the next Rs. 70,000 of total Three annas in the Ono annas and six 

income. rupee. pies in the rupee. 

5. On the next Rs. 75,000 of total Four annas in the Two annas in the 

income. rupee. rupee. 

6. On the next Rs. 1,50,000 of total Five annas in the Two annas and six 

inoome. rupee. pies in the rupee. 

7. On the next Rs. 150,000 of total Six annas in the Three annas in the 

income. rupee. rupee. 

S. On the balance of total income. Seven annas in the Three annas six pies 

rupee. in the rupee. 

B — In the case of every local autnority — 

Rate. Surcharge. 

On the whole of total inoome. Seven annas in the rupee. Six pies in the rupee. 

C. — Tn the case of an association of persons being oo-operative society, other 
than the Sanikatta Saltowners* Sooiety in the Bombay Presidency, in the time being 
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registered under the Co-operative Societies Act, 1912, or under an Act of the Pro- 
vincial Legislature governing the Registration c f Co operative Societies — 

Rate. Surcharge. 

1. On the first Rs. 25,000 of total income. Nil. Nil. 

2. On the balance of total inccme One anna in the rupee. Six pies in the 

rupee. 

D.— In the case of every company — 

Rate. 

On the whole of total income . . One anna and six pies 

in the rupee. 

ABSTRACT OF THE INDIAN FINANCE ACT 1943. 

(ACT VIII OF 1943) 

[Received the assent of the Governor-General on 29th March, 1943.] 

An Act, to fix the duty on salt manufactured in, or imported by land into, 
certain parts of British India, to fix maximum rates of postage under the Indian 
Post Office Act, 1898, to continue for a further peiiod of one year the additional 
duti( s of customs imposed by Sccticn 6 of the Indian Finance Act, 1942, to fix 
rate of income-tax and super-tax, to continue the charge and levy of excess profits 
tax and fix the rate at which excess profits tax shall be charged, to amend the 
Indian Finance (Supplementary and Extending) Act, 1931. 

Whereas it is expedient to fix the duty on salt manufactured in, or imported 
by land into, certain paits of British India, to fix maximum rates of postage under 
the Indian Post Office Act, 1898 (Vi of 1898), to continue fora further period of 
one year the additional duties of customs imposed by Section 6 of the Indian Finance 
Act, 1942 (XII of 1942), to fix rates of income-tax and super-tax, to continue the 
charge and levy of excess profits tax ar.d fix the rate at which excess profits tax 
shall be charged, and to amend the Indian Finance (Supplementary and Extending) 
Act, 1981; 

It is hereby enacted as follows: — 

1. Short title and extant. — (1) This Act may be called the Indian Finance 
Act, 1943. 

(2) It extends to the whole of Birtish India. 

5. Income-tax and super- tax — (1) Subject to tho provisions of Sub sections 
(2) and (3):— 

(a) Income-tax for the year beginning on the 1st day of April, 1943, shall be 
charged at the rates specified in Part 1 of fcclu dule II increased in the case to which 
sub- paragraph (b) of paragraph A and paragraph B of that Part apply by a sur- 
charge for the purposes of the Central Government at the rate specified therein in 
respect of each such rate of income-tax, and 

(b) rates of super-tax for the year beginning on tho 1st day of April, 1943 
shall for the purposes of Section 55 of the Indian Income-tax Act, 1922 (XI of 19-2) 
be those specified in Part II of Schedule II increased in the case to which paragraphs 
A, B and C of that Part apply by a surcharge for the purposes of the Central Govern- 
ment at the rate specified therein in respect of each such rate of super tax. 

(2) In making any assessment for the year ending on the 31st day of March, 
1944 — 

(a) where the total income of an assessee, not being a company, includes any 
Income ohargeable under the head ‘ ‘Salaries*' or under the head “Interest on Securi- 
ties” or any income from dividends in respect of which he is deemed under Section 
49 B of the Indian Income-tax Act, 1922 (XI of 1922), to have paid income-tax 
imposed in British India, the income-tax payable by the assessee on that part of 
his total income which consists of such inclusions shall be an amount bearing to the 
total amount of income-tax payable according to the rates applicable under the op* 



&2 THE INDIAN FINANCE ACT, 1943 

eration of the Indian Finance Act, 1942 (XII of 1942), on his total income the same 
proportion as the amount of such inclusions bears to his total income. 

(6) where the total income of an assessee, not being a comany, includes any 
income chargeable under the head ‘Salaries” on which super-tax has been or might 
have been deducted under the Provisons of Sub-section (2) of Section 18 of th© 
Indian income-tax Act, 1922 (XI of 1922), the super-tax payable by the assessee on 
that portion of his total income which consists of such inclusions shall be an amount 
bearing to the total amount of super-tax payable according to the rates applicable 
under the operation of the Indian Finance Act, (1912 XI T of 1942) on his total 
income the same proportion as the amount of such inclusions bears in his total 
income. 

(3) In oases to which Section 17 of the Indian Income-Tax Aofc, 1922 (XI of 
1922), applies, the tax chargeable shall be determined as provided in that Section 
but with reference to the rates imposed by Sub-Section (1) of this Section, and in 
accordance with the Provisions of Sub-section (2) of this Section where 
applicable 

( 4 ) For the proposes of this Section and of the rates of tax imposed thereby, 
the expression “total income” means total income as determined f>r the puposes of 
income-tax, or super-tax as the case may be, in accordance with the provisions of 
the Indian Income-tax 1922 (XI of i922). 

(«5) Notwithstanding anything contained in Sub-section (7> or Sub-section (2) 
no tax shall be payable in case to which sub-paragrabh (a) of paragraph A of 
Part I of Schedule II applies where the assessee deposits with the Central Govern- 
ment in such manner and in accordance with such condition as the Central Govern- 
ment may by rule prescribe for the purposes of this Sub-section an amount represen- 
ting not less than one rupee for every complete unit of twenty -five rupees by which 
his total income exceeds seven hundred and fifty rupees. 

(6) A deposit made in accordance with the provisions of Sub-section (5) shall 
not in any way be capable of being charged and shall not bo liable to attachment 
under any decree or order of any Civil, Revenue or Criminal Court in respect of 
-any d^bt or liability incurred by the depositor and neither the Official Assignee nor 
any receiver appointed under the Provincial Insolvency Act, 1920 (V of 1920), 
shall be entitled to or have any claim on any such deposit. 

(7) Where the total income of an assessee referred to in sub-paragraph A of 
Part of Schedule II does not exceed six thousand rupees, an amount representing 
one rupee for every complete unit of two hundred rupees of his total income as 
reduced by the income, if any, exempt from tax under any provision of the Indian 
Income-tax Act, 1922 (XI of 1922), or any notification issued thereunder shall bo 
funded for the asseseee’s benefit and shall be paid to him such date, not more than 
twelve months after the termination of the present hostilities, as the Central 
Government may fix: 

Explanation : — In computing the amount to be funded under this Sub-section if 
there is an incomplete unit amounting to one hundred rupees or more it shall bo 
reckoned as a complete unit of two hundred rupees. 

(8) Notwithstanding anything contained in Sub-soction (7) of Section 8 of the 
Indian Finance Act, 1942 (XII of 1942) the amount to be refund under that Sub- 
section for the assessee’s benefit in respect of any assessment for the year ending 
on the 31st March, 1943, shall be calculated on his total income as reduced by the 
income, if any, exempt from tax under any provision of the Indian Income-tax Act, 
1922 (XI of 1922), or any notification issued thereunder, 

(9) The Central Government may, by notification in the Official Gazette, mak© 
rules prescribing the manner and condition referred to in Sub-section (5). 

6. Continuance of and rate of excess profit tax. — (1) In sub-clause (a) of clause 
<6) of Section 2 of the Excess Profits Tax Act, 1940 (XV of 1940), for the word* 
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and figures ‘‘31st day of Mxrch, 1943” the words and figures “3lst day of March, 
1944” shall be substituted. 

(2) The excess profits tax imposed by Section 4 of the Excess Profits Tax 
Act, 1940 (XV of 1940) shall, in respect of any chargeable accounting period begin- 
ning after the 31st day of March, 1943, be an amount equal to sixty-six and two- 
thirds per cent, of the amount by which the profits of the business during that 
chargeable accounting period exceed the standard profits. 

7. Amendment of Section 5, Indian Finance (3 applement iry and Extending ) 
Act , 1931 . — In Section 5 of the Indian Fmanoe (Supplementary and Extending) Act, 
1931, the words “motor spirit kerosene” and the words and figures “or under the 
Motor Spirit (Duties) Act, 1917, or under the Indian Finance Act, 1922” shill be 
omitted, and for the words “or under any of the said Acts” th3 words “or under 
the said Act” shall bo substituted. 


SCHEDULE II. 

(See Section 5.) 

PART I. 

Rates of Income-tax. 

A. — In the case of every individual, Hindu undivided family, unregistered firm 
and other association of persons not being a case to which paragraph B of this part 
applies: — 

(a) Where the total income does n)t exceed Rs. 2,000 — 

Rate 

1. On the first Rs. 750 of total income .. .. Nil . 

2. On the next R 9 . 1,250 of total income .. ..6 pies in the Rupee* 

Provided that no tax shall be paypble on the total 
income which does not exceed Rs. 1,500. 

(b) Wheie the total inoorao exceeds Rs. 2,000 — 

Rate Surcharge 

1. On the first Rs. 1,500 of total income Nil Nil. 

2. On the next Rs. 3,500 of total income 9 pies in ths rupees 6 pies in the rupee 

3. On the next Rs. 5,000 of t jtal income 1 anna and three 10 pies in the rupee 

pics in the rupee. 

4. On the next Rs. 5,000 of total income 2 annas in the rupee 1 anna and 4 piea 

in the rupee. 

5. On the balance of total ineoms . . 2 annas and 6 pies 1 anna and 8 pies in 

in the rupee. the rupee. 

B. — In the case of every company and local authority, and in every case in 
which under the provisions of the Indian Income-tax Aot, 1922, income-tax is to be 
charged at the maximum rate — 

Rate Surcharge 

On the whole of total income . . Two annas and six One anna and eight 

pies in the rupee pies in the rupee* 

PART II 

Rates of Super -tax. 

A. — In the case of every individual, Hindu undivided family, unregistered firm 
and other association of persons, not being a case to which paragraphs B and C of 
of this Part apply— 
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Surcharge 

Nil 


Rato 

1. On the first Rs. 25,000 of total in- Nil 

come. 

2. On the next Rs. 10,000 of total 1 anna in the rupee. 1 anna in the rupee* 

income. 

3. On the next Rs. 20,000 ot total 2 annas in the rupee. 1 anna and 6 pies in 

income. the rupee. 

4 . On the next Rs. 70,000 of total 3 annas in the rupee. 2 annas in the rupee. 

income. 

6. On the next Rs. 75,000 of total 4 annas in the rupee 2 annas and 6 pies 
income. in the rupee. 

6. On the nest Rs. 1,50,000 of total 5 annas in the rupee 3 annas in the rupee. 

income. 

7. On the next Rs. 1,50,000 of total 6 annas in the rupee 3 annas in the rupee. 

income. 

8. On the balance of total income .. 7 annas in the rupee 3 annas and 6 pies 

in the rupee. 

B. — In the case of every local authority — 

Rate Surcharge 

On the whole of total income . . 1 anna in the Hipte. L anna in the rupee. 

C. — In the the case of an association of persons Vicing a co-operative society, 
other than the Sanikatta Saltowners' Soviet j in the Bombay Prtsjdenoy, for the 
time being registered under tlii Co operative Societies Act, 191-, under an Act 
of the Provinci 1 Legislature governing the registration of Co-operative Societies — 

Rete Surcharge 

1. On the first Rs 25,000 of total income. Nil. Nil. 

2. On the balance of total income . . 1 anna in the rupee 1 anna in the rupee 

D. — Tn the case of every company — 

Rate. 

On the whole of total income . , . . 2 annas in the rupee, 

ABSTRACT OF THE INDIAN FINANCE ACT, 1944. 

The following Act, which has been assented to by the Governor General under 
the provisions of clause (b) of sub- section 67 B of the Government of India Act, as 
set out in the Ninth Schedule to the Government of India Act, 1935, and has been 
expressed to be made by the Cover nor-Gencral under the provisions of sub-section 
(2) of the same section, is hereby published for general information : — 

Whereas it is expedient to fix the duty on salt manufactured in, or imported 
by land into, British India, to fix maximum rates of postage under the Indian Post 
Office Act, 1898 (VI of 1898), to continue for a further period of one year the addi- 
tional duties of customs imposed by section 6 of the Indian Finance Act, 1942 (XII 
of 19*: 2), and to increase certain of these duties, to alter the duty of excise on 
tobacco and to impose duties of oxebe on betal nuts, coffee and tea, to fix rates of 
income tax and super tax, and to continue the charge and levy of excess profits tax 
and make certain additional provisions relating thereto : 

It is hereby enacted as follows : — 

1. Short title and extent— (1) This Act may be called the Indian Finance 
Act, 1944. 

(2) It extends to the whole of British India. 

* * * * * 

6. Income-tax and supertax.— (1) Subject to the provisions of sub-sections 
fii), (3) and (5),— 
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(a) income tax for the year beginning on the 1st day of April, 1944, shall bo 

charged at the rates specified in Part I of the Second Schedule increased 
in each case by a surcharge for the purposes of the C intral Government 
at the rate specified therein in respect of each such rate of income- 
tax, and 

(b) rates of super-tax for the year beginning on the 1st day of April, 1944, 

shall for the purposes of section 55 of the Indian Income-tax Act, 1922 
(XI of 1922), be those specified in part II of the Second Schedule incre- 
ased in the cases to which paragraphs A, B and C of that Part apply by 
a surcharge for the purposes of the Central Government at the rate spe- 
cified therein in respect of each such rate of super-tax. 

(2) In making any assessment for the year ending on the 31st day of March, 1945. 

(a) where the total income of an assessee, not being a company, includes any 

income chargeable under the head “Salaries” or under the head “Inte- 
rest on Securities” or any income from dividends in respect of which ho 
is deemed under section 49B of the Indian Income-tax Act, 1922 (XI of 
1922), to have paid income-tax imposed in British India, the income-tax 
payable by the assessee on that part of his total income which consists 
of such inclusions shall be an amount bearing to the total amount of 
income-tax payable according to the rates applicable under the operation 
of the Indian Finance Act, 1943 (VIII of 1943), on his total income the 
same proportion as the amount of such inclusions bears to his total 
income. 

(b) where the total income of an assessee, not being a company, includes any 

income chargeable under the head “Salaries” on which super-tax has 
been or might have been deducted under the provisions of sub-section 
(2) of section 18 of the Indian Income-tax Act, 1922 (XI of 1922), the 
super-tax payable by the a-sessee on that portion of his total income 
which consists of such inclusions shall be an amount bearing to the total 
amount of super-tax payable according to the rates applicable under the 
operation of the Indian Finance Act, 1934 (VIII of 1943), on the total 
income the same proportion as the amount of such inclusions bears to 
his total income. 

(3) In making any assessment for the year ending on the 31st day of March, 
1944, or the year ending on the 31st day of March, 1945. — 

(a) where the total income of a company includes any profits and gains from 

life insurance business the super-tax payable by the company on that 
part of its total income which consists of such inclusion shall be in the 
case of an assessment for the first mentioned year at the rate of one 
anna and one pie in the rupee and in the caso of an assessment for the 
second mentioned year at the rate of nine pics in the rupee. 

(b) where the total income of an assessee, not being a company, includes any 

profits and gains from life insurance business the income-tax and super- 
tax payable by the assessee on that part of his total income which con- 
sists of such inclusion shall he an amount bearing to the total amount 
of such taxes payable according to the rates applicable under the opera- 
tion of the Indian Finance Act, 1942 (XII of 1942) on his total income 
the same proportion as the amount of such inclusion bears to his total 
income, so, however that if the aggregate of the taxes so computed m 
respect of such inclusion exceeds the aggregate of the taxes on the same 
income payable by a company under the operation of the Indian Finance 
Act, 1942 (XII of 1922), the taxes payable on such inclusion shall be 
computed at the rates applicable to a company under the operation of 
the said Act. 

(4) Where any assessment for the year ending on the 3lst day of March, 1944, 
to which clause (a) or (b) of sub-section (3) is applicable has been completed at the 
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rates of tax in operation under the Indian Finance Act, 1943 (VIII of 1943), it shall 
be revised by the Income-tax Officer in accordance with the provisions of clause (a) 
or (b), as the case may be, of sub- section (3) and the excess tax paid, if any, shall be 
refunded. 

(6) In cases to which section 17 of the Indian Income-tax Act, 1922 (XI of 
1922), applies, the tax chargeable shall be detei mined as provided in that section but 
with reference to the rates imposed by sub section (1) of this section, and in accord- 
ance with the provisions of sub-sections (2) and (3) of this section where applicable. 

(6) For the purposes of this section and of the rates of tax imposed thereby the 
expression “total income” means total income as determined for the purposes of in- 
come-tax or super-tax, as the case may bo, in accordance with the provisions of the 
Indian Income-tax Act, 1922 (XI of 1922). 

(7) Where the total iiicom-* of an assessee referred to in paragraph A of Part 1 
of the Second Schedule docs not exceed six thousand rupees, an amount representing 
one iupce for every compht** unit of two hundred rupees of his total income as 
reduced by the income, if any, exempt from tax under any provision of the Indian 
Income-tax Act, 1922 (XI of 1922), or any notification issued thereunder shall bo 
funded for the assessee’s benefit and shall be paid to him oil such date, not more 
than twelve months after the termination of the present hostilities, as the Central 
Government may fix. 

Explanation . — In computing the amount to be funded under this sub-section if 
there is an incomplete unit amounting to one hundred rupees or more it shall be 
reckoned a.* a complete unit of two hundred rupees. 

(8) The provisions of section 23-A of the Indian Income-Tax Act 1922 (XI of 
1922), shall not apply in respect of profits and gains of the previous year for the as- 
sessment for the year ending on the 31st day of March, 1945. 

7. Continuance of and rate of excess profits tax — (In sub clause (a) of elauso 
(6) of section 2 of the Excess Profits Tax Act, i 940, (XV of 1940), for the words 
and figures “31st day of Maidi, 1944,” the words and figures “31st day of March, 
1945,” shall be substituted. 

(2) The eyccss profits tax imposed by section 4 of the Excess Profits Tax Act, 
1940 (XV of J940), shall in respect of any chargeable accounting period beginning 
after the 31st day of March, 1944, be an amount equal to sixty-six and two-tliirds 
per cent, of the amount by which the profits of the business din ing that chargeable 
accounting period exceed the standard profits. 

8. Further provisions respecting excess profits tax.— (1) In sub-rule (1) of 
rule 2 of the Second Schedule to the Excess Profits Act, 1940 (XV of 1940). — 

(a) for the words “and iu particular any debt for income-tax or super-tax or 
for excess profits tax in respect of the business shall be deducted the following shall 
be substituted, namely : — 

"and in particular there shall be deducted any debts incurred in respect of 
the business for income-tax or super- tax or excess profits tax, or for 
advance payments due under any provision of the Indian Income-tax 
Act, 1922, (XI of 192 l), or for any further sum payable in relation to 
excess profits tax under section 2 of the Excess Profits Tax Ordinance 
1943 (XVI of 1943)”; 

(b) after clause (b) of the proviso the following clauses shall be inserted 
namely : — 

“(c) in the case of any advance payment due under provision of the Indian 
Income-tax Act, 19 22 (XI of 1922), on the date on which, under the 
provisions of that section the payment first became due ; 

(d) in the case of any further sum payable in relation to exoess profits tax 
under section 2 of the Excess Profits Tax Ordinance, 1943 (XVI of 1943) 
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on the date on which, under the provisions of that section, the further 
sum became payable.” 

(2) To sub-section (1) of section 10 of the Indian Finance Act, 1945, (XII of 
1942), the following proviso shall bo added, namely : 

“Provided further that in respsct of chargeable accounting periods ending after 
the 31st day of December, 1943, the amount repayable under this sub- 
section shall, subject to the provisions of the first of the foregoing pro- 
visos, be calculated by reference to the amount of the excess profits tax 
paid, and not by reference to the further amount deposited under this 
section.” 

(3) In section 2 of the Excess Profits Tax Ordinance, 1943 (XVI of 1943) — 

(a) to sub section (1) the following provisos shall be added, namely : — 

“Provided that, in respect of any chargeable accounting perioi ending after the 
3 1st day of December, 1943, the provisions of this sub section shall have 
effect as if, inflation to any oerson who is a company far the words 
‘one fifth* the words ‘ninteen sixty fourth' were substituted and as if id 
relation to any other person, for the words ‘one fifth’ the words ‘seven* 
teen sixty-fourths’ were subsituted : 

Provided further that if, in respect of any chargeable accounting period ending 
after 3lst day of December, 1943, a person who had deposited a further 
sum equal to seventeen sixty fourths of the excess profits tax payable 
shows that the amount of the income tax and super tax payable in res- 
pect of the excess profits arising in such period exceeds fifteen sixty 
fourths of the amount of the excess profits tax payable, so much of the 
deposit shall be refunded as will secure that the total of the deposit 
made and the income tax and super tax payable in respect of the excess 
profits arising in such period does not exceed one h ilf of the excess 
profits tax payable ” 

(b) after sub section (1) the following sub section shall be inserted namely :~ 

“(1A) In respect of any chargeable accounting period ending after the 3lst day 
of December, 1943, in respect of whioh a provisional assessment of excess 
profits tax is made under section L4A of the Excess Profits Tax Act; 1940 
(XV of 1940), the person liable to pay such excess profits tax shall depo- 
sit in the manner laid down in sub section (1) a further sum equal to 
ninteen sixty-fourths of the amount of the said excess profits tax if such 
person is a company and seventeen sixty-fourths of the said amount if 
such person is not a company ; and the provisions of sub-sections (6) and 
(7) of the said section 10A shall apply to any payment made under thia 
sub section as they apply to a payment of excess profits tax”. 

(c) in sub-section (4) for the wu-ds, brackets and figure “sub-seotion (l) of thia 
section”, where they occur for the first time, the words, brackets, figures and letter 
“sub-section (1) or (1-A) of this section” shall be substituted. 

THE SECOND SCHEDULE 

(See Section 6.) 

PART I 

Rates of Income-tax 

A. — In the case of every individual, Hindu undivided family, unregistered firm 
and association of persons not being a case to which paragraph B of this Part applies:— 

Kate. Surcharge. 

1. On the first Rs. 1,500 of total income •• Nil Nil 

2. On the next Rs. 3,500 of total income , . Nine pies in the Six pies in the 

rupee. rupee. 
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3. On the next Rs. 5,000 of total inoome . . One anna and three Ten pies in the 

pies in the rupee. rupee. 

4. On the next Rs. 5,000 of total inoome . . Two annas in the One anna and 

rupee. six pies in the 

rupee. 

6. On the balance of total income . . Two annas and six Two annas in 

pies in the rupee. the rupee. 

Provided that — 

(i) on income-tax shall be payable on a total income whioh does not exceed 
Rs. 2,000; 

(ii) the income-tax payable shall in no case exceed half the amount by whieh 
the total income exceeds Rs. 2,000. 

B. — jn the case of every company and local authority, and in every case in 
which under the provisions of the Indian Income-tax Act, 1922, income-tax is to bo 
charged at the maximum rate — 

Rate. Surcharge. 

On the whole of total income . . Two annas and six Two annas in the 

pies in the rupee. rupee. 

PART II 
Rates of Super tax 

A — In the case of every individual, Hindu undivided family, unregistered firm 
and other association of persons, not being a case to which paragraphs B and C of 
this Fart apply — 

Rate. Surcharge. 

1. On the first Rs. 25,000 of total income . . Nil Nil 

2. On the next Rs. 10,000 of total income.. One anna in the One anna in the 

rupee. rupee. 

3. On the next Rs. 20,000 of total income. . Two annas in the One anna in the 

rupee. rupee. 

4. On the next Rs. 70,000 of total income.. Three annas in the Two annas and 

rupee. six pies in the 

rupee. 

I>. On the next Rs. 75,000 of total income.. Four annas in the Three annas in 

rupee. the rupee. 

6. On the next Rs. 1,50,000 of total income. Five annas in the Three annas in 

rupee. the rupee. 

7. On the next Rs. 1,50,000 of total income. Six annas in the Three annas in 

rupee. the rupee. 

On the balance of total income . . Seven annas in the Three annas and 

rupee. six pies in the 

rupee. 

B. — In the case of every local authority — 

On the whole of total income .. One anna in the One anna in the 

rupee. rupee. 

C. — In the case of an association of persons being a Co-operative Society, other 
than the Sanikatta Saltowners’ Society in the Bombay Presidency, for the time being 
registered under the Co-operative Societies Act, 1912 or under an Act, of the Provincial 
Legislature governing the registration of Co-operative Societies : — 

Rate. Surcharge. 

1. On the first Rs. 25,000 of total income . . Nil. Nil. 

% On the balance of total inoome . . One anna in the One anna in the 

rupee. rupee. 
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D.— In the case of every company — 

Bate. 

On the whole of total income . . Three annas in the rupee. 

Provided that a rebate of one anna in the rupee shall be allowed on the total 
inoome as reduced by the amount of any dividend declared in British India in respect 
of the profits of the previous year for the assessment for the year ending on the 31st 
day of March, 1945, not being dividend payable at a fixed rate or dividend declared 
on or before the 29th day of February, 1944, by a company to which put for sub- 
eeotion (8) of section 6 of this Act, section 23-A of the Indian Inoome-tax Act, 1922 
(XI of 1922) would be applicable 

This Bill has been consented to by the Council of States, 

ABSSRACT OF THE INDIAN FINANCE ACT, 1945. 

An Act to give effect to the financial proposals of the Central Government for the 
year beginning on the 1st day of April t 1345. 

Whereas it is expendient to fix the duty on salt manufactured in, or imported 
by land into British India, to fix maximum rates of postage under the Indian Post 
Offiice Act, (VI of 1898), to continue for a further period of one year the additional 
duties of customs imposed by Section 6 of the Indian Finance Act, 1942 (XII of 
1942) and to modify cert ain of t hose duties, to alter the duty of customs and tho 
duty of excise on tobacco to fix rates of income-tax and super-tax, and to continue 
the charge and levy of excess profits tax. 

It is hereby enacted as follows : — 

1. Short title and extent — (1) This Act, may be called the Indian Finance 
Act, 1945. 

* * * • * 

7. Income-tax and super-tax. — ( 1 ) Subject to the provisions of sub-sectiona 
(3), (4) and (5). — 

(A,) income-tax for the year beginning on the 1st day of April, 1945, Fhall be 
charged at the rate specified in Part I of the Second Schedule increased 
in each case by a surcharge for the purposes of the Central Government 
at the rate specified therein in respect of each such rate of income- 
tax ; and 

(b) rate of super tax for the year beginning on the 1st day of April, 1945, 
shall, for the purposes of section 5 > of the Indian Income-tax Act, 1922 
(XT of 1922) be those specified in Part II of the Second Schedule in- 
creased in the case to which paragraphs A, B and C of that Part apply 
by a surcharge for the purposes of the Central Government at the rate 
specified therein in respects of each such rate of super- tax. 

(2) If any provision is made in the Indian Income-tax Act, 1929 (XI of 1922), 
for the exemption from income-tax of a portion of the earned income included in 
the total income of an assessee, then, in making any assessment for the year ending 
on the 31st day of March 1946, there shall be deducted from the total income of an 
assessee in accordance with such provision amount equal to one- tenth of such earned 
income exclusive of any income chargeable under the head “Salaries but not 
exceeding in any case two thousand rupees. 

(3) In making any assessment for the year ending on the 31st day of March, 
1946, where the total income of an assessee, not being a company, includes any 
income chargeable under the head “Salaries” or under the head “Interest on Secu- 
rities” or any income from dividends in respect of which he is deemed under sec- 
tion 49-B of the Indian Income-tax Act, 1922 (XI of 1922) to have paid income-tax 
imposed in British India the income-tax payable by the assessee on that part of his 
total income which consists of such inclusions shall be an amount bearing to the 
total amount of income-tax payable according to the rates applicable under the 
operation of the Indian Finance Act, 1944, oh his total inoome the same proportion, 
as the amount of such inclusions bears to his total income. 
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(4) In making any assessment for the year ending on the 31st day of March, 
I94&— 

(а) where the total income of a company includes any profits and gains from 

life insurance business, the super-tax payable by the company on that 
part of its total income which consists of such inclusion shall be at the 
rate of six pies in tho rupee ; 

(б) where the total income of an assessee, not being a company, includes any 

profits and gains from life insurance business, the income-tax and super 
tax payable by the assessee on that part of his total income which con- 
sists of such inclusions shall be an amount bearing to the amount of 
such taxes payable according to the rates applicable under the operation 
of the Indian Finance Act, 1942 (XII of 1942), on his total income the 
same proportion as the amount of such inclusion bears to his total 
income, so however, that if the aggiegate of Ihe taxes so computed in 
respect of such inclusion exceeds the aggregate of taxes on the same 
income payable by a company under the operation of the Indian 
(Finance Act, 1942 (XII of 1942), the taxes payable on such inclusion 
shall be computed at the rates applicable to a company under the opera- 
tion of the said Aot. 

(5) In the cases to which section 17 of the Indian Income-tax Act, 1922 (XI of 
1922), applies, the tax chargeable shall be determined as provided in that section 
but with reference to the rates imposed by sub-section (1) of the section, and in 
accordance with the provisions of sub-sections (3) and (4) of this section where 
applicable. 

(6) For the purposes of this section and of the rates of tax imposed thereby, 
the expression “total income’’ means total income as determined for the purposes of 
income-tax or super-tax, as the case may be in accordance with the provisions of the 
Indian Income-tax Act, 1922 (XI of 1922) ; and the expression “earned income” 
means earned income as defined for the purposes of the said Act. 

(7) Where the total income of an assessee referred to m paragraph A of Part I 
of the Second Schedule does not exceed six thousand rupees, an amount representing 
cne rupee for every complete unit of two hundred rupee of his total income as 
reduced by the income, if any, exempt from tax under any provision of the Indian 
Income-tax Act, 1922 (XI of 1922), or any notification issued thereunder shall bo 
funded for the aseessce’s benefit and shall be paid to him on such date not more then 
twelve months after the termination of the present hostilities as the Central Govern- 
ment may fix; 

Provided that the amount to be found for the assessce’s benefit shall in one case 
exceed two fifths of the tax payable by him, 

Explanation. — In computing the amount to be funded under this sub-section 
if there is an incomplete unit amounting to one hundred rupees or more it shall be 
reckoned as a complete unit of two hundred rupees. 

(8) Notwithstanding anything contained in sub-section (7) of section 6 of the 
Indian Finance Act, 1944, the amount to be funded for the aesessee’s benefit under 
the provisions of that sub-section shall in no case exceed two fifths of the amount 
of tax payable him in respect of his assessment for the year ending on 31st day of 
March, 1945. 

(9) The provisions of Section 23A of the Indian Income-tax Act, 1922 (XI of 
1922), shall not apply in respeot of profits and gains of the previous year for the 
assessment for the year ending on the 31st day of March, 1946. 

8. Continuance of and rate of excess profits tax. — ( 1 ) In sub-clause (a) of 
clause (6) of section 2 of the Excess Profits Tax Act, 1940 (XV of 1940), for the 
words and figures '“31st day of March, 194",” the words and figures “31st day of 
March, 1946” shall be substituted. 
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(2) The excess profits tax imposed by section 4 of the Excess Profits Tax Act* 
(XV of 1940) shall in respect of any chargeable accounting period boginning after 
the 31st day of March, 1945, bean amount equal to sixty-six and two-thirds per 
cent, of the amount by which the profits of the business during that chargeable 
accounting period exceed the standard profits. 

THE SECOND SCHEDULE. 

(See Section 7). 

PART I. 

Rates of Incame-tax. 

A.— In the case of every individual, Hindu undividtd famiiy, unregistered firm 
and other association of persons not being a case to which paragraph B of this Part 


applies : — 





Rato. 


Surcharge. 

1. On the first Rs. 1,500 of total inoome 

Nil. 


Nil. 

2. On the next Rs. 3,500 of total income 

. . Nine pies in 

the 

Six pies in the 


rupee. 


rupee. 

3. On the next Rs. 5,000 of total income 

.. One anna 

and 

Ten pies in thfr 


three pies 

in 

rupee. 


the rupee. 



4 . On the next Rs. 5,000 of total income 

.. Two annas 

in 

One and six pie® 


the rupee. 


in the rupee. 

5. On the balance of total income 

Two annas 

and 

Two annas and 


six pies in 

the 

thre e pies in 


rupee. 


the rupee. 


Provided that 


(t) no income tax shall be payable on a total income which, before deduction 
of the allowance, if any, for earned income, does not exceed Rs. 2,000 ; 

(it) the income-tax payable shall in a no case exceed half the amount by 
which the total income (before deduction of the allowance, if any, for 
earned income) exceeds Rs. 2,000; 

(Hi) the income-tax payable on the total income as reduced by the allowance 
for earned income shall not exceed either — 

(o) a sum bearing to half the amount by which the total income (before 
deduction of the allowance for earned income) exceeds Rs. 2,000 the 
same proportion as such reduced total income bears to the unreduced 
total income, or 

(&) the income-tax payable on the income so reduced at the rate specified in 
this Schedule, 

whichever is less, 

B~ In the case of every company and local authority, and in every case in 
which under the provisions of the Indian income-tax Act, 1222, income tax is to be 
charged at the maximum rate — 
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On the whole of total income 


• . Two annas and 
six pics in the 
ruppee. 


Surcharge. 

Two annas and 
three pies in 
the rupee. 


PART II 
Rates of Super-tax 

A — In the case of every individual family, unregistered firm and other asso- 
ciation of persons, not being a case to which paragraphs B and C of this Part apply — 


1. On the first Rs. 25,000 of total income. 

2. On the next Rs. 10,000 of total income. 


3. On the next Rs. 20,000 of total income. 


Surcharge 


One anna in the One anna in the 
rupee. rupee. 

Two aunas in the Two annas in 
rupee. the rupee. 


4. On the next Rs. 70,000 of total income. . . Three annas in Two annas in 

the rupee. six pies in the 


5. On the next Rs. 74,000 of total income. . . Four annas in Throe anna in 

the rupee. the rupee. 

6. On the next Rs. 1,50,000 of total income. .. Four annas in Three annas in 

the rupee. the rupee. 

7. On the next Rs; 1,60,000 of total income . . Six annas in the Three annas in 

ruppee. the rupee. 

•8. On the balance of total income . . Seven annas in Three annas in 

the rupee. six pies in the 

rupee. 

B. — In the case of every local authority — 


On the whole of total income 


One annas in the One anna in the 
rupee. rupee. 


C. — In the cane of an association of person being a co-operative society, other 
than the Sanikatta Salt-owners Society in the Bombay prcsipency, for the time being 
registered under the Co-operative Societies Act, 1912, or under an Act of the Pro* 
vincial Legislature govering the registration of Co-operative Societies— 


1. On the first Rs. 26,000 of total income 
*2. One the balance of total income 

D. — In the case of every company— 


Surcharge. 


One anna in the One anna in the 
rupee. rupee. 


On the whole of total income 


Three annas in the rupee. 
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NOTIFICATIONS. 

EXCESS PROFITS TAX ESTABLISHMENTS. 


Notification No. 30 -C. A dated 14th September, 1940. 

In exercise of the powers conferred by Sub-section (3) of Section 3 of the Exoess 
Profits Tax Act, 1940 (XV of 1940), the Central Board of Revenue hereby appoints 
the persons specified in the first cloumn of the Schedule hereto annexed to be Ins- 
pecting Assistant Commissioners of Excess Profits Tax and assigns to every such 
officer the cases under the Excess Profits Tax Act, 1940, specified in the correspon- 
ding entries in the second column of the said Schedule. 


( 1 ) 

*[I All persons performing for the 
time being the functions of Ins- 
pecting Assistant Commissioner 
of Income-tax in the Province 
of Bengal. 

*[l-A. The person performing, for the 
time being the functions of the 
Inspecting Assistant Commis- 
sioner of Income-tax in the 
jurisdiction of the Commissioner 
of Income-tax (Central), Cal- 
cutta. 

2. The person performing, for the 

time being, the functions for 
the Inspecting Assistant Com- 
missioner of Income-tax, Central 
range, Madras. 

3. The person performing, for the 

time being the functions of Ins- 
pecting Assistant Commissioner 
of Income-tax, Cawnpore. 

4. The person performing, for the 

time being, the functions of 
Inspecting Assistant Commis- 
sioner of Income-tax, Nagpur. 

6. The person performing, for the 
time being, the functions of the 
Inspecting Assistant Commis- 
sioner of Income-tax, Shillong. 

6. Inspecting Assistant Commissoner 
of Income-tax, Central Bombay. 


7. All persons performing, for the 
time being, the functions of Ins- 
pecting Assistant Commissioners 
of Income-tax in the Provinces 
of Bombay, Sind. British Balu- 
ohistan and Ajmer-Merwara. 


( 2 ) 

All cases in respeot of which every 
such officer is, for the time being, 
performing the functions of an 
Inspecting Assistant Commis- 
sioner of Income-tax.] 

1A. All cases in respect of whioh he is, 
for the time being, performing 
the functions of an Inspecting 
Assistant Commissioner of In- 
come-tax]. 


2. All cases in the Province of Madras, 


3. All cases in the United Provinces. 


4. All cases in the Central Provinces. 


6. All cases in t he Province of Assam* 


6. All cases in respeot of which be is, 

for the time being, exercising the 
functions of an Inspecting Assis- 
tant Commissioner of Income-tax. 

7. All cases in respect of which every 

such officer is, for the time being, 
performing the functions of an 
Inspecting Assistant Commissoner 
of Income-tax, 


SCHEDULE. 
1 . 


(1) Item No. 1 was substituted by Notification No. 26, dated 1st May 1941. 

[t) Item No. 1-A was inserted by Notification No. 24, dated 18th October 1941. 
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8 . All persons performing for the 
time being, the functions of Ins- 
pecting Assistant Commissioners 
of Income-tax in the Provinces 
of Punjab, N. W. F and Delhi. 

9. All persons performing, for the 
time being, the functions of Ins- 
pecting Assistant Commissioners 
of Income-tax in the Provinces 
of Bihar and Orissa. 

Notification No. 3I-G. A., 


8. All cases in respect of which every 

such officer is, for the time being, 
performing the iunctions of an 
Inspecting Assistant Commissoner 
of Inoome-tax. 

9. All cases in respect of which every 

such officer is, for the time being, 
performing the functions of an 
Inspecting Assistant Commissoner 
of Income-tax. 

dated 14th September 1940 . 


In exercise of the powers conferred by Sub-section (3) of Section 3 of the Excess 
Profits Tax Act, 1940 (XV of 1940), the Central Board of Revenue hereby appoints 
every Commissioner of Income-tax appointed without reference to area under Sub- 
section (2) of Section 5 of the Indian Income tax Act, 1922 (XI of 1922), to be a 
Commissioner of Excess Profits Tax and assigns to every such Commissioner of 
Excess Profits Tax the cases that may, for the time being, be assigned to him under 
Sub-section (2) of Section 5 of the last mentioned Act. 

Notification No. 32 G. A. f dated 14th September 1940. 

In exercise of the powers conferred by Sub-section (3) of Section 3 of the 
Excess Profits Tax Act, 1940, the Central Board of Revenue hereby oppoints every 
Income-tax Officer under the Indian Income-tax Act, 1922. to be an Excess Profits 
Tax Officer and assigns to every such Excess Profits Tax Officer all cases in respect 
of which he is, for the time being, exercising the functions of an Income-tax Officer. 

Notification No. 33-G. A., dated 14th September , 1940. 

In the exercise of the powers conferred by Sub-section (3) of Section 3 of the 
Excess Profits Tax Act, 1940 (XV of 1940), the Central Board of Revenue hereby 
appoints the persons specified in the first column of the Schedule hereto annexed to 
be Appellate Assistant Commissioners of Excess Profits tax and assigns to every such 
officer the cases under the Excess Profits Tax Act, 1940, specified in the correspon- 
ding entries in the second column of the said Schedule. 


SCHEDULE 


( 1 ) 

1[1. All persons performing for the time 
being the functions of Appellate 
Assistant Commissioners of In- 
come-tax in the Province of 
Bengal. 

2[2. The pesson performing for the time 
being, the function of the Appel- 
late Assistant Commissioner of 
Income-tax within the jurisdic- 
tion of the Commissioner of In- 
come-tax (Central), Calcutta. 

3[3. The person performing for the time 
being, the functions of Appel- 
late Assistant Commissioner of 
Income-tax, Lucknow. 


( 2 ) 

1. All cases in respect of which every 

such officer is, for the time 
being, performing the functions 
of Appellate Assistant Commis- 
sioner of Income-tax.] 

2. All cases in respect of which he is, 

for the time being, performing 
the functions of an Appellate 
Assistant Commissioner of In- 
come-tax.] 

3. All cases in the United Province!.] 


(1) Item No. 1 was substituted for original items l and 2 by Notification No. 5, dated 28th 
December 1940. 


(2) Item No. 2 was inserted by Notification No. 25 dated the 18th October, 1941. 

(3) Item No. 8 was substituted by Notification No. 11 dated I6th March 1941, and again by 

Notification No. 38-C, dated the 8th July, 1941 and No. 1, dated 23rd January 1943. 
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4. The person performing, for the 

time being, the functions of Ap- 
pellate Assistant Commissioner 
of Income-tax, Nagpur. 

5. The persons performing, for the 

time being, the functions of the 
Appellate Assistant Commis- 
sioner of Income-tax, Dacca. 

6. All persons performing, for the 

time being, the functions of the 
Appellate Assistant Commis- 
sioners of Income-tax in the 
Province of Madras. 

7. All persons performing, for the 

time being, the functions of 
Appellate Assistant Commis- 
sioners of Income-tax in the 
Provinces of Bombay, Sind, 
British Baluchistan and Ajmor- 
Merwara. 

8. All persona performing, for the 

time being, the functions of Ap- 
pellate Assistant Commissioners 
cf Income-tax in the Provinces 
of Punjab, North-West Frontier 
and Delhi, 

9. All persons performing, for the 

time being, the functions of Ap- 
pellate Assistant Commissioners 
of Income-tax, in the Provinces 
of Bihar and Orissa. 


4. All cases in the Central Provinces 


5. All cases in the Province of Assam. 


6. All cases in respect of which every 

such officer is, for the time being, 
performing the funotions of Ap- 
pellate Assistant Commissioner 
of Inoome-tax. 

7. All cases in respect of which every 

such officer is, for the time being, 
performing the funotions of Ap- 
pellate Assistant Commissioner of 
Income-tax. 


8. All oases in respeot of which every 

such officer is, for the time being, 
performing the functions of Ap- 
pellate Assistant Commissioner 
of Income. 

9. All cases in respect of which every 

such officer is, for the time being, 
performing the functions of Ap- 
pellate Assistant Commissioner 
of Income-tax. 


Notification No. 34-C. A ., dated 14th September , 1940. 

In exercise of the powers conferred by Sub section (3) of Section 3 of the 
Excess Profits Tax Act, 1940 (XV of 1940), the Central Board of Revenue hereby 
appoints every Commissioner of Income-tax appointed with reference to a specified 
area under Sub-section (2) of Section 5 of the Indian Income-tax Act, 1922 (XI of 
1922). to be a Commissioner of Excess Profits Tax and assigns to every such Com- 
missioner of Excess Profits Tax all cases in such area other than the cases assigned 
to a Commissioner of Excess Profits Tax who is, for the time being, exercising the 
functions of a Commissioner of Income-tax appointed without referenoe to area under 
8ub-8ection (2) of Section 5 of the Indian Income-tax Act, 1922. 

Notification Relating to Commencement of Excess Profits Tax Act, 1940. 

Notification No. 8 t dated April 13 th , 1940 . 


wF°7 Uance S u k Seotion (3) of Section I of the Excess Profits Tax Act 
1940 (XV of 1940), the Central Government is pleased to appoint the date on whioh 
the said Act shall come into force. 


Notification Applying Excess Profits Tax Acts to British Baluchistan. 


Notification No. 8, dated April 13th t 1940. 

In pursuance of Sub-section (2) of Section 95 of the Government of India Act, 
1935, the Governor-General in his discretion is pleased to direct that the Exoesa 
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Profits Tax Act, 1940 (XV of 1940), shall apply to British Balucnistan. 

Notification No. 224-N, dated the 19th December , 1941 . 

In pursuance of Sub-section (2) of Section 95 of the Government of India Act, 
1935, the Governor- General in his discretion is pleased to direct that the Indian 
Income-tax (Amendment) Act, 1910 (XL of 1940) and the Excess Profits Tax 
(Amendment) Act, 1940 (XLI1 of 1940) shall apply to British Baluchistan. 

Notification No. 51-F , dated the 1st April , 1941. 

In pursuance of Sub-section (2) of Section 95 of the Government of India Act, 
1935, the Governor-General in his discretion is pleased to direct that the Excess 
Profits Tax (Amendment.) Act, 1941 (XI of 1941), shall apply to British Balu- 
chistan. 


Notification No. 207-F., dated 29th November , 1941 . 

Jn pursuance of Sub-section (2) of Section 95 of the Government of India Act, 
1935, the Governor- General, in his discretion, is pleased to direct that the Excess 
Profits Tax (Second Amendment) Act, 1941, (XXtV of 1941), shall apply to British 
Baluchistan. 

Notification Applying Excess Profits Tax Rules, 1940 to the District of Abu. 

Notification No. 11-C dated the 24th May , 1941. 

In exercise of the powers conferred by Section 27 of the Excess Profits Tax 
Act, 1940 (XV of 1940), as applied to the District of Abu, and of all other powers 
enabling it in that behalf, the Central Board of Revenue is pleased to apply to the 
said District the Excess Profits Tax Rules, 1940, for the time being in force in 
British India, in so far as the said Rules may be applicable, subject to any amend- 
ments to which they are for the being subject in British India and subject to the 
modification that reference to British India shall be construed as references to the 
District of Abu. 

Excess Profits Tax Authorities for Cases Arising in the District of Abu. 

Notification No. 3 dated the 25th January , 1941. 

In exercise of the powers conferred by Sub-section (3) of Section 3 of the 
Excess Profits Tax Act, 1940 (XV of 1940), as applied to the District of Abu, the 
Central Board of Revenue hereby appoints the persons specified in the first column 
of the Schedule hereto annexed to the Excess Profits Tax authorities specified in the 
corresponding entries in the second column thereof and assigns to them all eases 
under the said Act, arising in the said District. 


SCHEDULE. 


r Commissioner of Income-tax, Bom- 
bay, Sind, British Baluchistan 
and Ajmer-Merwara. 

% Appellate Assistant Commissioner 
of Income-tax of the Ahmedabad 
Range in Bombay, Sind and 
British Baluchistan, 

3. Inspecting Assistant Cnmmissioner 
of Income-tax, Northern Range 
of the Provinces of Bombay, 
Sind & British Baluchistan. 


Commissioner of Excess Profits Tax for 
Mount Abu. 


Appellate Assistant Commissioner of 
Excess Profits Ta x for Mount 
Abu. 


Inspecting Assistant Commissioner of 
Excess Profits Tax for Mount 
Abu. 
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4. Income-tax Officer, Ahmedabad Excess Profits Tax OfFioer for Mount 

Distriot in Bombay, Sind and Abu. 

British Baluchistan. 

Notification Relating to Foreign Associations. 

Notification No . 14, dated the 29th March , 1941. 

In pursuance of clause (8) of Section 2 of the Excess Profits Tax Act, 1940 
(XV of 1940), the Central Board of Revenue declares all foreign associations which are, 
for the time being, declared to be “companies** under clause (6) of Section 2 of the 
Indian Income-tax Act, 1922 (XI of 1922), to be “company** for the purposes of the 
first-mentioned Act. 

Notification Applying Indian Finance Acts 1941 & 1942, to British Baluchistan. 

Notification No . 56-F, dated the 8th April 1941 

In pursuance of Sub-section (2) of Section 95 of the Government of India Act 
1935, the Governor- General, in his discretion, is pleased to direct that the Indian 
Finance Act, 1941, (VII of 1941) shall apply to British Baluchistan. 

Notification No. 51-F , dated the 7th April 1942 . 

In pursuance of Sub-section (2) of Section 95 of the Government of India Act, 
1935, the Governor-General, in his discretion, is pleased to direct that the Indian 
Finance Act, 1942, (XII of 1642) shall apply to British Baluchistan. 

Notification No. 52-F, dated the 21st April 1942. 

In pursuance of sub-section (2) of Section 95 of the Government of India Act, 
1935, the Governor-General in his discretion is pleased to direct that the Indian 
Finance Act, 1943 (VIII of 1943), shall apply to British Baluchistan. 

Notification Applying Income-tax and Excess Profits Tax (Emergency) 
Ordinance, 1942, to British Baluchistan 

Notification No. 100- W , dated the 3rd December 1942. 

In pursuance of su: -section (2) of Section 95 of the Government of India Act, 
1935, the Governer-General in his discretion is pleased to direct that the Income-tax 
and Excess Profits Tax (Emergency) Ordinance, 1942 (Ordinance No. XL of 1942) 
ahall apply to British Baluchi." tan. 

Notification Applying Excess Profits Tax Ordinance, 1943, to British Baluchistan. 

Notification No. 31-W , dated the 17th May 1943, 

In pursuance of sub-section (2) of Section 95 of the Government of India Act, 
1935, the Governor-General in his discretion is pleased to direct that the Excess 
Profits Tax Ordinance, 1943 (Ordinance No. XVI of 1943) shall apply to British 
Baluchistan. 

Notification Applying Excess Profits Tax Rules to Central India 
Administered Areas. 

Notification No. 1-D , dated the 6th May 1944 . 

In exercise of the powers conferred by Section 27 of the Excess Profits Tax Aot 
1940 (XV of 1940), as applied to the Central India Administered Areas, and of all 
other powers enabling in this behalf, the Central Board of Revenue is pleased to 
apply to the said Areas the Excess Profits Tax Rules, 1940, for the time being in 
force in British India, in so far as the said Rules may be applicable, subject to any 
Amendments to which they are for the time being subject in British India and 
subject to the modification that references to British India shall be construed as 
references to the Central India Administered Areas. 
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NOTIFICATIONS. 


Notification Applyrag*Indian Finance Act, 1944, to British Baluchistan. 

Notification No . 7I-F, dated the 10th April 1944. 

In pursuance of sub-section (2) of Section 95 of the Government of India Act, 
1935, the Governor- General in his discretion is pleased to direct that the Indian 
Finance Act, 1944, shall apply to British Baluchistan. 

Excess Profits Tax Rules, 1940 — Amendments, 

Notification No. 5 t dated the 2nd September g 1944. 

In exercise of the powers conferred by Section 27 of the Exoes9 Profits Tax 
Act, 1940 (XV of 1940), the Central Board of Revenue directs that the following 
further amendment shall be made in the Exoess Profits Tax Rules, 1940, the same 
having been previously published as required by sub -section (3) of the said seotion, 
namely : — 

In the Schedule annexed to the said rules from Forms E. P. 9 (T), E. P. 10/13 
(T), E. P. 11 (T), E. P. 11 (1) (T), E. P. 11/13 (T), E. P. 12 (T) and E. P. ? 12 (1) (T), 
delete the following : — 

“3, The appeal must be accompanied by a Treasury receipt for Rs. 100.” 

Notification No. 7, dated the 25th November 1944 . 

In exercise of the powers conferred by Section 27 of the Excess Profits Tax 
Act, 1940 (XV of 1940), the Central Board of Revenue directs that the following 
further amendment shall be made in the Excess Profits Tax Rules, 1940, the same 
having been previously published as required by sub-section (3) of the said section, 
namely : — 

In the Schedule annexed to the said Rules, in Form E. P. 1 for the words 
4 *witbin Sixty days” the words “within Sixty-five days” shall be substituted. 

Excess Profits Tax Establishment. 


Notification No. 2-D , dated the 13th January 1945. 

In exercise of the powers conferred by sub-section (3) of Section 3 of the 
Excess Profits Tax Act, 1940 (XV of 1940), as applied to the Central India Adminis- 
tered Areas the Central Board of Revenue hereby appoints the persons specified in 
the first column of the Schedule hereto annexed to be the Excess Profits Tax Autho- 
rities specified in the coppesponding entries in the second column thereof and assigns 
to them all cases under the Baid Act arising in the said Areas. 

SCHEDULE. 


- (1) 

Commissioner of Income-tax, United 

Piovinoes and Central Provinces 

and Berar. 

2. Appellate Assistant Commissioner of 

Income tax of the Nagpur Range in 
the United Provinces and Central 
Provinces and Berar. 

3. Inspecting Assistant Commissioner of 

Income-tax, Central Provinces and 
Berar, Nagpur. 

4. Income-tax Officer, Central India 

Administered Areas, Mhow. 


( 2 ) 

Commissiner of Excess Profits Tax for 
the Central India Administered Areas* 

Appellate Assistant Commissioner of 
Exoess Profits Tax for the Central 
India Administered Areas. 

Inspecting' Assistant Commissioner of 
Excess Profits Tax for the Central 
India Administered Areas. 

Excess Profits Tax Officer for the Central 
India Administered Areas. 


Notification No. 2-D Camp , dated the 10th February 1945. 

In exercise of the powers conferred by sub-section (3) of Seotion 3 of the 
Exoess Profits Tax Act, 1940 (XV of 1940), as applied to the Hyderabad Adminis- 
tered Areas, the Central Board of Revenue hereby appoints the persons [specified in 
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the first column of the Schedule hereto annexed to be the Excess Profits Tax Autho- 
rities specified in the corresponding entries in the second column thereof and assigns 
in the Hyderabad Administered Areas. 

SCHEDULE. 


( 1 ) 

1. Commissioner of Income-tax, Madras. 

4 2. Appellate Assistant Commissioner of 
Income-tax, Bezwada. 

3. Inspecting Assistant Commissioner of 

Income-tax, Central Range, Madras. 

4. Income-tax Officer, Hyderabad Ad 

ministered Areas. 


( 2 ) 

Commissioner of Excess Profits Tax for 
the Hyderabad Administered Areas. 

Appellate Assistant Commissioner of 
Excess Profits Tax for the Hyderabad 
Administered Areas. 

Inspecting Assistant Commissioner of 
Excess Profits Tax for the Hyderabad 
Administered Areas. 

Excess Profits Tax Offioer for the Hy- 
derabad Administered Areas. 


EXCESS PROFITS TAX RULES, 1 940. 

Notification No. 1 dated the 28th September , 1940 . 

In exercise of the powers conferred by Section 27 of the Excess Profits Tax 
Act, 1910 (XV of 1940), the Central Board of Revenue makes the following Rules, 
namely : — 

1 , These Rules may be called the Excess Profits Tax Rules, 

Shoft title. 1940 

Definitions. 2. In these Rules— 

(i) “the Act” means the Excess Profits Tax Act, 1940. (XV of 1940); 

(ii) “applied section” means a section” of the Indian Income-tax Act, 1922, 

as applied by section 21 of the Act and Rule 3; 

(iii) “Form” means a from as set out in the Schedule to these Rules. 

3. The Provisions of Sections 4-A, 4-B, 10, 13, 24-B, 29, 36, to 44-C (incltx- 

M M . , r j- sive), 45 to 38 (inclusive), 49-E, 49-F 50, 54, 61 to 63 

Adaptation of Indian (i nc i UB j ve ) an d 05 to 67-A (inclusive) of the Indian 

Income-tax Act , lvM, Income-tax Act, 1922, shall apply with the following 

modifications, namely: — 

l(i) All references to “this Act” except those in the Proviso to clause (iii) of 
Sub-section ( 2 ) of Section 10, the fist Proviso to Sub- 

General modifications. section ( 1 ) of Section 44, Section 44- A, and in Sub-seo- 

tion (1) of Section 54 where they last occur, shall be 
construed as references to “the Act”. 

(i-a) All references to “Income-tax” except those in the expression “Income- 
tax practitioner” occurring in Sub-section (1) of Section 61, in clause (iv) of Sub- 
section (2) of Section 61 and in Sub-cluse (a) of clause (iv) of Sub-section (2) of Sec- 
tion 61, shall be construed as references to “excess profits tax”.) 

(ii) In Section 10: — 

Madidcation of Section 10 (a) clauses (b) and (c) of the Proviso to clause 

(vi) of Sub-section (3) shall be omitted j 

(b) for Sub-section (7) the following Sub-section shall bs substituted, namely:- 

“ ( 7 ) Notwithstanding anything to the contrary in this Section or in the 
Excess Profits Tax Act, 1940, the profits of any business of insurance, other than 
life insurance, shall be computed in accordance with the Rules contained in the 


(1) Clause (i) and (ia) were substituted by Notification No. 15 dated the 12th April 1941. 
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Schedule to the Indian Income-tax Act, 1922 in so far as they are applicable to such 
business”. 


Modification 

13. 

Modification 

24-B. 


of Section 
of Section 


(iii) In Section 13 the word and figures “and 12” 
shall be omitted. 

(iv) In Section 24-B; — 

(a) in Sub-section (2) — 


(1) the words and figures “before the publication of the notice referred to in 
Sub-section (i) of Section 22 or” shall be omitted, and 

(2) for the words und figures “Sub-section (2) of Section 22 or Section 34” 
whereve r they occur, the words and figures “Sub-section (1) Section 13 or Section 15 
of the Excess" Profits Tax Act, 1940”, shall be substituted; 


I[ (3) for the words “total income” the words “excess profits” shall be substi- 
tuted}. 

(b) in Sub-section (3) — 

(1) for the word and figures “Section 22” the words and figures “Sub-section 
(1) of Section 13 of the Excess Piofits Tax Act, 1940” shall be substituted; and 

(2) for the words and figures “Sections 22 and 23” the words and figures 
"Sub-section (2) of Section 13 of the Excess Profits Tax Act, 1940” shall be substi- 
tuted. 

l[(3) for the words “total income” the words “excess profits” shall bo 
substituted .] 


(v) In Section 37, for the words “this Chapter” the words, figures and brao- 
„ 0 kets “Sections 8 to 20 (inclusive) of the Excess 

Modification of Section 37. Profits Tax Act, 1940” shall be substituted. 


Modification of Section 40. 


(vi) For Section 40 the following Section shall 
be substituted, namely: — 


“40. In the case of any agent of any person residing out of British India, 
feeing entitled to rec eive on behalf of such person any profits chargeable under the 
Excess Profits Tax, 1940, the tax shall be levied upon and recoverable from such 
agent in like manner and to the same amount as it would be leviable upon and 
recoverable from such person if resident in British India and indirect receiptt o such 
profits, and all the provisions of the said Act shall apply accordingly : 


Provided that the tax may be levied upon and recovered from such non-resi- 
dent person direct”. 


Modification of Section 41. 


(vi) The Proviso to Sub-section (1) of Section 
41 shall be omitted. 


(vii) In the first proviso to Sub-section (1) of Section 42, the words and figures 
, o i- “the Income-tax so chargeable may be recovered by 

Moditf cation of Lee ton deduction under any of the provisions of Section 18 

ar A that” shall be omitted. 

, o .. AA (ix) For Section 44, the following Section shall 

Modification of Section 44. be subsUt ; tedj namely: _ 


“44. Where any business oarried on by a firm or association of persons has 
been discontinued, every person who was at the time of suoh discontinuance a 
partner of such firm or a member of such association shall, in respect of the profits 
of the firm or association, be jointly and severally liable to assessment uuder Section 
14 of the Excess Profits Tax Act, 1940, and for the amount of tax payable, and all 
the provisions of the said Act shall, so far as may be, apply to any such assessment” 


(1) This paragraph was Inserted by Notification No. 16, dated the 12th April 1941, 
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i[(ixa) In Section 44- A, for the words “this chapter’* the words and figure® 
"the applied Sections 44-B and 44-C” shall be substituted,] 

2[(x) In Section 44B — 

(а) in Sub-section (I) for the words “this chapter” the words and figure® 
“the applied Section 44-A” shall be substituted. 

(б) in Sub-section (3), the words “at the rate for the time being applicable 
to the total income of a company” shall be omitted. 

(xi) In Section 44 C — 

(a) for the words “this chapter” the words and figures “the applied Section® 
44-A and 44-B” shall be substituted. 


(b) for the words “of his total income in the previous year” the words “of 
his actual excess profits in the chargeable accounting period” shall be substituted. 

(c) the word “other” shall be omitted.” 


(xii) In Section 45 — 


Modification of Section 45 . 


(a) the words brackets, figures and letter “under 
Sub-section (3) of Section 23-A or” shall be omitted; 


(b) for the words and figures “Section 31 or Section 32 or Section 33” the 
words and figures “Sub-section (4) of Section 17 or Section 18 or Section 19 of the 
Excess Profits Tax Act, 1940” shall be substituted; 


(c) for the words and figures “under Section 30”, the words and figures “ under 
Section 17 of the Excess Profits Tax Act, 1940, shall be substituted; 

(d) in the proviso, for the words “which is due in respect of the amount of hi® 
income which”, the words “which relates to excess profits arising from such income 
as” shall be substituted. 


Modification of Section 46. 
Modificatior of Section 47. 


(xiii) Sub-section (5) of Section 43 shall be omitted, 
(a) the words and figures ‘‘Sub-section (2) of 
Section 25, Section 28, Sub-section (6) of Section 44E, 
Sub-section 44F or” shall be omitted. 


(b) after the figures “40”, the words and figures * or under the provision® of 
Section 10 of the Excess Profits Tax Act, 1940” shall be inserted; 


3[(c) for the words “this Chapter ” the words and figures the “ applied Section® 
45 ond 46 shall be substituted ; 


Modification of Sectian 48 


(a) for Sub-section (1), the following 'Sub-section 
shall be substituted — 


“(1) If any person, to whose business the Excess Profits Tax Act, 1940, applies, 
satisfies the Excess Profits Tax Officer that the amount of tax paid by him for any 
chargeable accounting period exceeds the amount which he is properly chargeable 
under the said Act for that period, he shall be entitled to a refund of any such 
excess”. 


(b) Sub-section (3) shall be omitted. 

(c) In Sub-section (4), the words, brackets and figures “or to entitle any 
person to claim a refund of tax payable before the commencement of the Indian 
Income-tax (Amendment) Act, 1939, which he would not be entitled to daim but 
for the passing of that Aot” shall be omitted. 


(xvi) In Section 49F for the word and figures “or 49”, the following shall 

Modification of Section 49 F. substituted namely : -or under Section 7 or 

Section 11 of the Excess Profits Tax Act, 1940. 

(xvii) For Section 50, the following shall be subs- 
tituted, namely: — 


Modification of Section 50. 


(1) This eiause was inserted by Notification No. 15 dated the 12th April 1941. 

(2) Clause x) and ( xi; were substituted, Ibid, 

(3) This sub-clause was inserted. Ibid. 
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M 60 No. claim to any refund of tax under Excess Profits Tax Act, 1940, shall 
be allowed unless it is made whithin four years from the last day of the finanoial 
year commencing next after the expiry of the accounting period which constitutes or 
includes the chargeable accounting period in respect of which the claim to such 
refund arises 1 ’. 


(xviii) In Section 54 — 


(a) in Sub-section (1) for the words “this Chapter” 
the words and figures “Sections 23, 24 and 25 of the 
Excess Profits Tax, 1940” shall be substituted ; 


Modification of Section 54. 


(b) in Sub-rection (3), clause (e) and (m) shall be omitted; and in clause (i) for 
the figures and words “49 of this Act”, the figures and words “11 of the Excess 
Profits Tax Act, 1940* shall be subtsituted; 


of Section 65 for the 
(4) of Section 33”, the 


(c) Sub-section (4) shall be omitted. 

Modification of Section 66. . < x l x > In Subjection (1) 

y J words and figures “Sub- section 

following shall be substituted, namely: — 

“[Sub-section (3) of Section 10-A, or Sub-section (2) of Section 19 ef, or sub- 
rule (2) of Rule 12 of Schedule I to,]l of the Excess Profits Tax Act, 1940, read with 
fSub-section (4) of Section 33 of the Indian Income-tax Act, 1922”. 


4 . Rules 8,23.24,33,34,44,45 and 46 of the Indian Income-tax Rules 1922, 

shall apply subject to the modification that all 
reference therein to “income-tax” and “the Income-tax 
Officer” shall be construed as references to “excess 
profits tax” and “the Excess Profits Tax Officer” respectively. 


Adaption of Indian In 
oom&tax Mutes. 1922 . 


Form of Notice of De- 
mand under applied Sec- 
tion 29. 


5- The notice of demand or of determination of 
a deficiency of profits under applied Section 29 shall bo 
in Form E. P. 4. 


Form of notice in default 6. The notice in default of payment of excess profits 

of payment . tax shall be in Form E. P. 6. 


2 [6* A Notice under 
Forms for Notice under Section 14 A. 


sub-Section 14 A of the (2) of Seetion Act 
shall be in Form E. P. 3-1 and the order 
of assessment and notice of demand in respect 
ofpicvisional assessment made under sub-section (3) of the said section: ~~ 


(i) in mpect of chargeable accounting periods ending befor the 1st day of 
January 1944 shall be in Form 4-7, and 


(ii) in respect of chargeable accounting periods ending after the 31st day 
of December 1943, shall be in Form E. P. 4-7 A.] 

Form of return under 7 . The return required under Sub-section ( 1 ) of Sec- 

Section 13 (1) tion 13 of the Act shall bo in Form E. P. 1. 


8 . 

Form of application 
Mnder Section 6 (3), 


An application to the Board of Referees under Sub-section (3) of Section 6 
of the Act, for a direction that the profits of the standard 
period shall be computed as if they were such greater amount 
as it thinks just, shall be made in Form E. P. 14. 


9 . An application to the Central Board of Revenue under Sub-section ( 1 ) of 
Section 26 of the Act, for a direction that the profits of the 
worm oj application 8tftudftJL(1 ptriod eha ll be com puted as if they were such great 

er amount as it thinks just, shall be made in Form E.P. 15. 


under Section 26 (I). 


(1) Those words were substituted fir the words “Sub-seotion ( 2 ) ofSeotion 19 of* by 
notification No. 2 dated 14th February 1942. 

(2} This rule was subsituted by Notificatfi n No. 3 dated 3rd June 1944. There Form inser- 
ted by this rule Form E. P. 4-7. 
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10. An application to the Central Board of Revenue under Sub-section (3) of 
Wswm. nf nwlication Section .. 6 of the Act, for a direction that such allowance 

lection 25 (3) sha]1 be made in com P utin g thc profits of a business during a 

under Section M (0) ohargea bl e accounting period as the Central Board of Reve- 

nue thinks just, shall be made in Form E. P. 16 [but an application in respect of the 
earlier exhaustion of mineral sources shall be made in Form E. P. 16 A]3 

_4[10A. An application to the Central Board of Revenue under Rule 7 of Sche- 
dule II to the Act for a direction that, in computing the 
average capital of a business during the standard period, 
certain assets shaU be excluded for such periods as they 
were inherently unproductive, shall be made in Form E. P. 30.] 


Form of application 
Rule lof Sch II under 


Form of appeal un- 
der Section 8 (5) 


11. An appeal under the Proviso to Sub-section (5) of 
Section 8 of the Act shall be made in Form E. P. 8A. 


Form of appeal un- 
der Section 8(5) 


6 [11 A. An appeal under the Proviso to Sub-section (8) of 
Section 8 of the Act shall be in Form E. P. 28- A. ] 


Form of appeal un 
der Rule 11 of Sch . 


6 [11B. An appeal against a determination by the Excess 
Profits Tax Officer under Rule 1 1 of Schedule I to the Act shall 
be in Form E. P. 29 A ]. 


12. An appeal under Section 17 of the Act shall be — 


Form of appeal 
under Section 17. 


(o) in Form E. P.-9, if against a decision of the Excess Profits 
Tax'; Officer under Section 8 of the Act ; 


(6) in Form E. P.-IO, if against the amount of an assessment made or a deficie- 
ncy of profits under Sub-section (1) of Section 14 of the Act ; 

(c) in Form E. P.-ll, if against an order imposing a penalty under Section 16 
or Section 16 of the Act or under Sub-section (1) of applied Section 46 ; 


( d ) in Form E.P.-12, if in respect of an alleged insufficient relief or refund, or a 
refusal to grant relief or refund, by the Excess Profits Tax Officer. 


Form of appeal under 
Section 18. 


13. An appeal under Sub-section (1) of Section 
18 of the Act, shall be in Form E. P. 13. 


From of application for 
refund under Section 7. 


Form of application for 
relief under Section 11, 


14. Application for refund of excess profits tax 
under Section 7 of the Act, in respect of a deficiency of 
profits shall be in from E. P. 17. 

15. An application under Section 11 of the Act, 
for relief in respect of double taxation shall be in 
Form E. P. 18. 


Tprms of appeal to the . 1 ^ 5A - An a PP eal under Sub-section (2) of Sec- 

Appellate Tribcnal. tion 19 °f the Act shall, in the case of an appeal 

against:— 

(а) an order of the Excess Profits Tax Officer under Section 8, exeept an 
order making the apportionment under Sub-section (5) or a modification under -Sub- 
section (8), be in Form E. P. 9 (T); 

(3) These words were added by Notification No 2, dated the 14th February, 1942. 

(4) This Rule was inserted by Notification No. 6 datod the 1st February, 1941- 

(5) This Rule was inserted by Notification No. 5, dated the 14th February 1942. 

(б) This Rule was inserted by Notification No, 7, dated the 15th February 1941, 
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(6) an order of the Excess Profits Tax ^Officer under Sub-section (1) of Section 
14 of the Act, be in Form E. P. 10/13 (T); 

(c) an order of the Excess Profits Tax Officer imposing a penalty under Sub- 
jection (1) of the applied Section 46, be in Form E. P. 11 (1) (T); 

(d) an order of the Excess Profits Tax Offiber imposing a penalty under Sub- 
section (3) of Section 10 of the Act, be in Form E. P. 11 (T); 


(e) an order of the Excess Profits Tax Officer, the Appellate Assistant Com- 
missioner or the Commissioner imposing a penalty under Section 16 of the Act, bo 
inFormE. P. 11/13 (T); 


(/) an order of the Excess Profits Tax Officor, under Section 7 of the Act, 
granting or refusing to grant relief in respect of a deficiency, be in Form E. P. 
(12) (T); 

(g) an order of the Excess Profits Tax Officer grunting or refusing to grant 
relief in respect of double excess profits taxation under Section 11 of the Act, be in 
Form E. P. 12 (1) (T); 

7(h) an order of the Excess Profits Tax Officer in so far as it concerns an 
adjustment made by him under Section 10A of the Act, be in Form E. P. 14 (T); 

<j) an order of the Excess Profits Tax Officer, in so far as it concerns a dis- 
allowance made by him under Rule 12 of Schedule I to the Act, be in Form E. P- 
15 (T); 


16. The notice under Sub-section (2) of Section'll of the Act, shall be gived 
, .. j by the persons concerned with in 8[ the period specified 

* UndeT the notice issued under Sub section (I) of Section 13 

Section <5 (2). G f the Act, or within the extended period allowed by 

the Excess Profits Tax Officer under the Proviso thereot]. 


17- An appeal under the Proviso to Sub-section (5) of Sectioa 8 of the Act 
•shall be presented in the office of the Excess Profits Tax Officer by the person earry- 
_ . ' - ing on the business prior to the transfer or by the person 

Time and manner ojap m to wbom p arfc 0 f the business was transferred, as the case 
peal under Section 8 (o). raay b(3j wi thin 45 days of the date of receipt of the 
notice of the Excess Profits Tax Officer’s apportionments. 

WA. An appeal to the Appellate Tribunal under Sub-section (2) of Section 
m . r i j 19 of the Act, against an order of the Appellate Assistant 

* T™ for appeal under Cotnmi88ioner of Exoes9 Profits Tax under Sections 16 
Section IV \4). or ^ 0 f the Act shall be made at any time befere the 

expiry of t ixty days from the date of such order.] 

] 6[17-AA. An appeal to the Appellate Tribunal against any adjustment made 
by the Excess Profits Tax Officer under Section 10-A, or against any disallowance 
made by him under Rule 12 of Schedule 1 to the Act shall be made at any time 
before the expiry of sixty days from the date of receipt of the order of assessment 
affected by such adjustment.] 

n[17*B. The procedure to the followed on an appeal to the Appellate Tribunal 
„ j ^ . under the Act, shall bo the same, as nearly as may be as 

Procedure on app l tbat prescribed in respeot of appeals to that Tribunal 
under Sechon 19 (2). under the Income-tax Act.] 


(7) These Sub-rulea were added by Notification No. 2, dated 14th February 1942. 

($) These words were substituted for the words “60 days of the of the Act, 

by Notification No. 10, dated the 15th March 1941. 

(9) This Rule was inserted by Notification No. 7 dated the 15th February 1941. 

(W) This Rule was inserted by Notification No, 2 dated the 14th February 1942. 

(11) This Rule was inserted by Notification No. 7 dated the 15th February 1941. 
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IS 


18 . (1) The Excess Profits Tax Officer shalt within fifteen days of the receipt 

Procedure application of an application under Sub-section (3) of Section 6, or of 


an appeal under Subjection (5) 1 [or the Proviso to Sub- 
seotion (8) of Section 8, or under Rule 11 of Schedule 1,] 
of the Act; foi ward it to the Commissioner for being refer- 
red to a Board of Referees for decision. 


tinder Section 6 (3) or ap- 
peal under Section 8 (5) 


(2) The Commissioner shall, in consultation with the Board of Referees appoin- 
ted by him in accordance with the Excess Profits Tax (Boards of Referees) Rules, 
1940, fix the time and place of the first meeting of the Board, and give nottice 
thereof, not being less than one week, together with the names of the members 
constituting the Boards, to the applicant in the case of an application, 2[to the 
appellant in the case of an application under the Proviso to Sub-section (8) of Section 
8 or under Rule 11 of Schedule I, of the Act, or to the appellant and the opposite- 
party in the case of an appeal under Sub section (5) of Section 8 of the Act.] 

3[(3) When the hearing of an application or appeal is adjourned, the Board of 
Referees shall inform the Cummissioner and also the applicant or appellant as the 
case may be, or, in the case of an appeal under Sub-section (5) of Section 8 of the 
Act the appellant and the opposite-party, of the time and place of the next hearing.] 

(4) In Sub-rules (2) and (3) the expression “opposite party” means the person 
by whom, or the person to whom, part of the business was transferred, according 
as the appeal is preferred by the transferee or the transferor. 

19. (1) At the hearing of an appeal or application under the Act by a Board 

.... of Referees or an Appellate Assistant Commissioner* 

Commission to e re - f< omni j Bg j oner g hall have the right to be represented 

presented at hearing oj ap- ^ the Excess Profits Tax Officer of such other person 
peals and applications. a8 appointed by the Commissioner in that behalf. 

(2) Notice of the date appi in ted for the hearing of any appeal or application 
under the Act shall also be given to the Excess Profits Tax Officer concerned. 

4 [20. Investment holding Companies. — In the case of a business oansisting 
wholly or mainly in the holding of investments— 

(a) the income from investments to be included in the profits of the business 
under the Provisions of Rule 4 of Schedule J to the Act shall be computed exclusive — 


(i) of all income received by way of dividends or distribution of profits from 
a company carrying on a business to the whole of which the Section of the Act 
imposing excess profits tax applies ; and 

(ii) or the due proportion of all income received by way of dividends or distri- 
bution of profits from a company carrying on a business to part only of which the 
Section of the Act imposing excess profits tax applies ; 

(b) the investments to be excluded from the capital employed in the business 
under Rule 3 of Schedule II to the Act shall include. 


(i) all shares in a company carrying on a business to the whole of which the 
Section of the imposing excess profits tax applies ; and 

(ii) the due proportion of all shares in a company carrying on a business to 
part only of which the Section of the Act imposing excess profits tax applies.”] 

Provided that, if, in relation to any chargeable accounting period, a com- 
pany to which this rule applies gives notice to the Excess Profits Tax Officer, within 
the time allowed under Section 13 of the Act, for the furnishing of a return in respect 
of such chargeable accounting period, that the provision of this Rule shall not be 
applied to it, its profits and average capital in relation to such chargeable accounting 
period shall be computed as if this Rule had not been made.] 


(1) These words were substituted for the words “of Section 8” by Notification No, 5, dated 
the 1st February 1941. 

<2) These words were substituted for the words “and to the appellant and the opposite, 
party in the case of »n appeaT* by Notification No. 5 dated the 1st February, 1941. 

(3) This Sub-rulo was substituted by Notification No, 2 dated the 1st February 1941. 

(4) This rule was substituted by Notification No. 1 dated 20 February 1943 and the proviso 

was added by Notification No. 7 dated 24th July 1943. 
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Referenoe to be quoted 
in all communications 

EXCESSPROnTS TAX. 

NOTICE OT FURNISH RETURN OF PROFITS AND OTHER PARTICULARS. 
To 


In pursuance of the Provisions of Section 13 (1) of the Excess Profits Tax Act, 
1940, you are hereby required to furnish 2WITHIN SIXTY FIVE DAYS from the 
date of the service of this notice, in the form provided overleaf, a Return of the profits 

arising from the business — rrie ^- on -^ r 

ttiioing v carried on m the name o* 

during the chargeable accounting period commencing 19 
and ending 19 . together with such other particulars relat- 

ing thereto as are specified therein. The return duly signed by you, and the other 
particulars required therein, should be delivered to me at the address given below. 


Notes for your guidance are contained in the enolosure to this form. If you 
desire any further information, application should be made to this office. 

If you desire to make an application or election : — 

(a) for increase of standard profits under Section 6 (3) or 26 (1) : [See Notes for 
Guidance, Notes 4 (v) and (vi)]; 

(b) for modification of computation of profits of chargeable accounting period 
under Section 26 (3) ; [See Notes for Guidance, Note 8] ; 


(c) in the case of changes of partnership under Section 8 (2) [See Notes for 
Guidance, Note 11 (i) ]; 

(d) in the case of transfer of business after 1st April 1936 and before 1st Sep- 
tember 1939: [See Notes for Guidance, Note II (v)]; 


2(e) for the exclusion from the average capital of the standard period of inhere- 
ntly unproductive assets under Rule 7 of Schedule 11 ; [See Notes for Guidance, Note 
9 ]; 

you are requested to intimate your intention in writing to this office as early as 
possible . — 


In the case of a company which is the subsidiary of another company resident 
in British India only the declaration on page 1388* need be completed. 


Dated the 


194 


Excess Profits Tax Officer. 
Address 


(1) The words “with in sixty days” have been inserted by Notification No, 7 dated the 25th 

November 1944. 

(2) This sub-paragraph was inserted cy Notification No. 9 dated 8th March 1941, 
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EXCESS PROFITS TAX ACT, 1940. 
PENALTIES. 


1. Failure, without reasonable excuse, to deliver the Return with the nth*, 
particulars required by the Excess Profits Tax Officer under the pro visions ofth^ 
Excess Profits Tax Act, the concealment of particulars of profits arising from or of 
capital employed m the business, or the deliberate furnishing of inaccurate particulars 
of such profits or capital entail penalties under Sections 16, 23 or 24 of the Act 


The penalties are, in the case of failure to dolivor tho return a sum not exceed, 
ing the amount of excess profits tax payable or, in other cases, a sum not exceeding 
the amount of the excess profits tax that would have been avoided if the return 
made had been acceptod as correct. Alternatively, on oonviction before » Mams- 
trate, failure to make the return involves a fine which may extend to Rs 500 with 
* further fine which may extend to Rs. 50 for every day during which the default 
continues and a false return is punishable with simple imprisonment which mav 
extend to Rs. 1,000, or with both. J 


2. The penalty for entering into any fictitious or artificial transaction, or for 
carrying out any fictitious or artificial operation for the purpose of reducing anv 
excess profits which are or would be chargeable to excess profits tax is, in addition 
to such transaction or operation being treated as null and void for excess profits tax 
purposes, a sum not exceeding the tax evaded or sought to be ovadod. 


penalties.— Particulars are given on page 1390* of this f ,rm. 


[Section 10.] 


♦The references are to the pages of the Gazette of India. 
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EXCESS PRO 

Beturn of profits arising from Business in the chargeable ending 19 , and 

other particulars 


(1) Name and address of the person by whom the business was carried on in 
the above chargeable accounting period 


(2) In the rase of a person not resident in British India, carrying on business 
in British India through an agent resident in British India, the full name and add- 
ress of the agent through whom the business was oarried on in the above chargeable 
accounting period. 


(3) Nature of business carried on. 


(4) Amount of profits arising in the above chargeable accounting period, com- 
puted in accordance with the Act. [See Notes for Guidance, Note 8.] 


(5) Amount of standard profits computed in accordance with the Act. [See 
Notes for Guidance, Note 4 ] 


(6) Basis of computation of standard profits adopted- 
fa) the profits of a standard period ; or 

(b) the application of the statutory percentage to the average amount of capi- 
tal employed during the chargeable accounting period. [See notes for Guidance, 
Note 4 ] 


(7) In the ea«o of 0 (a) above, particulars of the standard period chosen, or in 
the case of G (b) above, the date of commencement of the business. [See Notes for 
Guidance. Note5.] 


(8) Proportionate amount of standard profits in the ratio of the ohargcablo ac- 
counting period to the standard period. [See Notes for Guidance, Note 4 (*).] 


FURTHER VARTI- 

You are required to furnish — 

(*) copies of the Trading accounts, Profits and Loss Accounts, and Balance 
been made up, which constitute or include any part of the standard period or of 

(n) a copy of your computation of the profits of the chargeable accounting 
the amount of profits as computed for Income-tax purposes, details of each adjust- 
adjustments due in respect of incica.se or decrease of the capital employed in the 
during the standard period ; and of your computation of the average capital om- 
(tn) the further particulars specified on pages 1388* and and 1389*) hereof. 

STATE WHETHER YOU MAKE THE RETURN — 

As proprietor of the business ; ^ 

As partner in a partnership ; j 

As Manager or Karla of a Hindu undivided family ; I 

As principal officer of a company ; 

As member of an association ; 

As legal representative of a deceased person ; 

As liquidator of a company which is being wound up ; or 
As agent for a person not resident in British India. 


*The reference are to the page of the Gazette of India 
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RTS TAX. 

accounting period commencing 19 , and 

relating thereto . 

(1) 


( 2 ) 


(3) 

(4) Rupees 


(5) Rupees 


( 0 ) 


(7) («) 
(b) 


(8) Rupees. 


CULARS REQUIRED 


Sheets of the business for all periods, for which the accounts of the business have 
the chargeable accounting period ; 

period, and of the standard period where a standard period is ohosen, showing 
ment thereto required by the Provisions of the First Schedule t) the Act and of tho 
business during the chargeable accounting period as compared with that employed 
ployed (see itemB 3 and 4 on page 1389*). 


DECLARATION. 

I hereby declare that, to tho best of my knowledge and belief, the information 
given in this return is correct and complete, and the particulars transmitted herewith 
are truly stated. 

Dated this day of 194 . 

Signature. 

Address. 
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EXCESS PROFITS TAX ACT, 1940 
SCHEDULE OF FURTHER PARTICULARS REQUIRED UNDER 


1. In the case of a Company 


(a) The name and address of any company, whether or 
not resident in British India or trading in British 
India, which is a subsidiary of the company. [See 
Notes for Guidance. Note 12.] 


(6) The name ant. address of the company, resident 
in British India, if any, of which the company is 
a subsidiary company [See Notes for Guidance, 
Note 12.] 


(c) In the case of a private limited company, the 
names of the share-holders in the accounting 
period which constitutes or includes the charge- 
able accounting period, with full particulars of 
the shares held by each. [See Notes for Guidance, 
Notes 8] 

[If this space is insufficient, please attach a Schedule of 
the required particulars.] 
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II. In all cases. (Particulars relating to average capital employed). 


Amount of capital, computed in accordance with the Provisions of the 
Second Schedule to the Act : — 


Rupees. 


1. Standard period — 

(а) Where the standard period is a period of one “previous year”- 

(i) as at the commencement of that “previous year.” 

(it) as at the end of that “previous year.” 
or 

(б) where the standard period consists of two “previous years.” 

(t) as at the commencement of the first of those “previous 
years.” 

(ft) as at the end of the fiist of those “previous years.” 

(in) as at the commencement of the second of those “pre- 
vious years. ” 

(tv) as at the end of the second of those “previous years”. 

NOTE. — Whue the riiuidfud puied consists of two corrective 
“picvieus yiois” lines (ft) and (fit) should bo treated 
as one. 

2. Chargeable accounting period — 

(a) as at the comm* ucemcnt of that period. 

(b) as at the end of that period. 

3. Average amount of capital employad during the standard period. 


4. Average amount of capital employed during the chargeable 
accounting period. 



Description 

i 

Rs. 

Date. 

5. Additions (+) or decrease ( — ) in capital 
employed — 

(а) during the standard period ; 

(б) during the chargeable accounting period 

(See Note 2 below). 





NOTES : — 

!• Where the standard profits are taken to be the statutory percentage of the 
average capital employed during the chargeable accounting period, only items 2, 4 
and 5 (6) need to be completed. 

2. Particulars are required hereof, inter alia income from excluded investments 
paid into and employed in the business ; sales of business assets ; drawings of pro- 
prietor or of partners or, in the case of a company, of dividends paid : income-tax 
and super-tax liablities with the dates when such were duo for payment, 

3. See also Note 9 in Notes for Quidance. 
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To 


EXCESS PROFITS TAX RULES i. 

FORM E. P. 3-1. 

EXCESS PROFITS TAX 

Notice under sub ‘section (2) of Section 14 A of the Excess 
Profits Tax Act 1940 (XV of 1940). 

Excess Profits Tax Office 

Dated the.. 194 . 


Whoras a notice under sub-section (l) of Section 13 of the Excess Profits Tax 
Act, 1940 (XV of 1940), in respect of the chargeable accounting period commen- 
cing 19. .and ending 19 , has been served on you on 

19. I hereby give you notice of my intention go make a provisio- 
nal assessment in accordance with the provisions of sub-section (3) ol Section 14 A 
of the said Act as follows: — 

If you object to the amount of such proposed provisional assessment you should 
within fourteen days of receipt of this notic 3 deliver to me a statement of your 
objections th reto. 

Signed 

Excess Profits Officer. 

Form E. P. 4. 

EXCESS PROFITS TAX. 


NOTICE OF DEMAND UNDER RULE 5 OF THE EXCESS PROFITS TAX 
RULES READ WITH SECTION 29 OF THE INDIAN INCOME-TAX 

ACT 1922. 

To 

1. Take notice that for the chargeable accounting period, commencing 
91 and ending 19 . 

♦the sum of Rs. Excess Profits Tax, as specified overleaf, has 

been determined to be payable by you. 

♦ a deficiency of profits of Rs. has been computed as shown over- 

leaf. 


2. ♦ You are required to pay the amount on or before 194 , 


•Treasury Officer 

Sub-Treasury Officer 

to the Agent Imperial Ba nk of India at 
Governor, Reserve Bank of India 


when you will be granted 


a reoeipt. 


3. If you do not pay the amount on or before 194 vou w :ji 

be liable to a penalty, under Section 46 (1) of the Indian Income-tax Act 1922 a a 
applied to Excess Profits Tax by Section 21 of the Excess Profits Tax Act a 9 40 
which may be as great as the excess profits tax due from you. * 

4. If you intend to appeal against the assessment, or the amount of the 
deficiency, you may present an appeal under Sub-section (1) of Section 17 of the 
Excess Profits Tax Act, 1940, to the Appellate Assistant Commissioner of Excess 
Profits Tax at . 


within 45 days of the reoeipt of this notice in the form 
seotion (3) of Section 17 duly stamped and verified as laid 
copy of the form may bo obtained from this office. 


prescribed under Sub* 
down in that form. A 


•Delte inappropriate words. 
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5. A copy of my assessment older end of my computations of the standard 
profits and the profitB of the chargeable accounting period is enclosed herewith. 

Excess Profits Tax Officer, 


Dated 


194 . 

ASSESSMENT FORM. 


}-Add ress. 

J 


ASSESSMENT UNDER SECTION 14 OF THE EXCESS PROFITS TAX ACT, 
1940, FOR THE CHARGEABLE ACCOUNTING PERIOD COMMENCING 
19 , AND ENDING 29 ( MONTHS ) 


Name of assessee 

Status 

Address 


Circle. 

No. in General Index. 

No in E. P. T. Register. 


1. Profits of the chargeable accocunting period as com- 
puted for Excess Profiis Tax purposes. . 

2. Profits of standard period or months where standard 
profits available — 

(i) as computed for excess profits tax purposes or Rs. 

(ii) as determined by the Board of Referees under 

Section 6 (3) or . . . . . . Rs. . 

(in) as determined by Central Board of Revenue 

under Section 26 ( 1 ) . . . . Rs. . 

3. Proportion of (2) appropriate to chargeable account- ~~ 

ing period of months . . . .. Rs. . 

4. Average amount of capital employed during charge- 
able accounting period . . . . Rs. 

5. Average amount of capital employed during standard 

period . . . . . . . . Rs . 

(6) Increase (+) or decrease (-) in the average capital 

employed during chargeable accounting period . Rs.. 

7. Statutory percentage of %per annum thereon 

for months . . . . Rs. 

8. Adjusted standard profit in relation to chargeable 

accounting period. . 

©. Where percentage chosen under the second proviso to 
Section 6 (1) % per annum for the chargeable 

accounting period of. . . . months on the average 
capital of Rb. employed during the charge- 

able accounting period or . . 

10 . Where minimum standard of 36,000 applicable, due 

proportion thereof . , . . 

11 . Excess Profits (-f) or Defioieney (— ) . . 


Rupees 



Rs. 


Rs. 


12 . 

13 . 


14 . 

15 . 


Excess Profits assessable # . 
Deficiency of profits set off . . 


Net excess profits assessed . . 
Excess Profits Tax 


Items 


^Delete in appropriate items 

12 to 19 were substituted by Notification No- 17 dated 26th April 1941- 
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16. 

Excess Profits Tax, total 

• e 

Rs. 

17. 

18. 

Double Excess Profits Taxation relief 

Net amount of Excess Profits Tax payable 

• -* 


19. 

Add (i) Penalty under Section 10 (3) 




(ii) Penalty under Section 16 

* • 



TOTAL SUM PAYABLE (in figures as well as words) 

Rs. as. (figures) Rs. 

annas (words). 

Dated 101 

Form E. P. 4-7. 

EXCESS PROFITS TAX. 

Assessment order and notice of demand in respect of Provisional 
Assessment made under Sub section (3) of Section 14 A of the 
Excess Profits Tax Act , 1940 (XV of 1940). 

To 


2. take notice that, following the issue on the 
19, of notice under the sub-section (2) of Section 14 A of the Excess Profits Tax Act, 
1940 (XV of 1940) of my intention to make a provisional assessment in respect of 
your estimated liability to Excess Profits Tax for the chargeable accounting period 
commencing 19 and ending 19 , 

I, * having taken into account your statement of objections thereto dated 

19 , have determined 

provisionally the excess profits of such period to be the sum of Rs. and 

that the Excess Profits Tax payable in respect therof is — 

Rs. 


for the period commencing 


19 

and ending 

19 

Rs. 

and for the period commencing 


19 

and ending 

19 

Rs. 


@ 50 %= 


@ 662/3%= 


Total 


2 You are required to pay the amount on or before 

Treasury Officer 
IQ Sub Treasury Officer 

- * * ' * ° Branch of Imderiai Bank of India 

Reserve Bank of India 

*,t when you will be granted a receipt. 

3. If you do not pay the amount on or before 

19; you will be liable to a penalty 
ninder Section 46 (1) of the Indian Income-tax Act, 1922, as applied to Excess 
Profits Tax by Section 21 of the Excess Profits Tax Act, 1940 (XV of 1940) which 
may be as great as the amount of the Exoess Profits Tax hereby assessed. 

EXCESS PROFITS TAX RULES, 1940. 

SCHEDULE 
1FORM E. P. 4-7 A 
Excess Profits Tax . 

Assessment Order and Notioe of Demand in respect of Provisional Assessment 
made under sub-section (3) of Section 14 A of the Exoess Profits Tax Act, (XV of 


1. This form has been added by notification No. 3 dated 3rd June 1944. 
•Interest *19* or ‘17* as the case requires. 



EXCESS PR0FTT3 TAX ACT, 1940. g, 

1940 (XV of 1940), and sub-section (1A of Section 2 of the Excess Profits Tax 
Ordinance, 1943 (No, XVI of 1913) read with Section 10 of the Inlian Finance Act 
1942 (XII of 1942). ‘ ’ 

To 


1. Take Notice that, following in the issue on 194 , of notice 

under sub-section 14A of the Exoesa Profits Tax Act, 1940 (XV of 1940) of my 
intention to make a provisional assessment in respect of your liability to excess 

profits tax for the chargeable accounting period commencing 194 # 

and ending 194 , which would carry the liability also to deposit* 

further sum under sub-section (1A) of Section 2 of the Excess Profits Tax Ordinance, 
1943 (XVI of 1943), read with Section 10 of the Indian Fmace Act, 1942 (Xtt of 
1942), I, having taken into account your statement of objection there to dated 

194 , have determined provisionally the exoess profits of such 

period to be the sum of Rs. and that the excess profits tax payable 

in respect thersof and the further sum to be deposited in relation thereto are: — 

Excess Profits Tax Rs. at G6 2/3%= Rs. 

Farther sum to be deposited * 64 of = 


Total 


2. You are required to pay the amount on or before 

f Treasu&ry Officer 
1 94 tn Sub-Treasury Officer 

* * * Agent, Imperial B ink India 

Governor, Reserve Bank of India! 
at when you will be granted a receipt. 

3. If you do not pay the amount on or before „ 194 , you 

will be liable to a penalty under Section 46 (l) of the Indian Income-tax Act, 1922 
(XI of 1922) as applied to Excess Profits Tax Act, 1949, and a 3 applied to the 
furtyer sum required to be deposited by sup section (4) of Section 2 of the Excess 
Profits Tax Ordinance, 1943, which may be as great as the a n >unt of the Excess 
Tax hereby assessed and the farther sum required hereby to be deposited. 


Dated 194 


Excess Profits Tax Officer. 



Address. 


FORM E. P. 6 

PENALTY IMPOSED IN DEFAULT OF PAYMENT OF EXCESS 
PROFITS TAX. 

LOTJCE OF DEMAND UNDER SECTION 29 OF THE INDIAN 
INCOME-TAX ACT, 1922, AS APPLIED TO EXCESS 
PROFITS TAX BY SECTION 21 OF THE 
EXCESS PROFITS TAX ACT, J940. 

To 


Whereas you have not paid t&e sum of Rs. 

Tax, assessed for the chargeable accounting period commeneing 


Excess Profile 

19 , 


t Delete inappropriate words. 
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and ending 19 , on the prescribed date viz , in 

accordance with the Notice of Demand served on 194 , you are hereby 

informed that a penalty of Rs. has been imposed upon you under 

Section 4fi (1) of the Indian Income-tax Act, 1922, which is applied to Excess 
Profits Tax, 1940 


2. You are further warned that unless the total amount due, including this 
penalty, is paid on or before 194 , a further penalty will imposed on 

you (and a warrant of distress will be issued for the recovery of the amount duo 
with costs). 

You are required to pay the amount to the 
♦"T reasury Officer 

Sub-Treasury Officer t lt f 

~ Ageut Iraponnl Hank cf India at when y ou Wl11 be granted a receipt. 

Governor, Reserve Bank of India 


4. If you intend to appeal against this penalty you may present an appeal 
under Sub-section (1) of Section 17 of the Excess Profits Tax Act, 1940, to the 
Appellate Assistant Commissioner of Excess Profits Tax at within 

45 days of the receipt of this notice, in the form prescribed under Sub-section (3) of 
Section 17 duly stamped and veiified as laid down in that form. A copy of the form 
may be obtained from this office. 


Excess Profits Tax Officer. 

Dated 19 \ Address. 

J 

FORM E. P. 8 A. 

FORM OF APPEAL UNLER THE PROVISO TO SECTION 8 (5) OF 
THE EXCESS PROFITS TAX ACT, 1940 
To 


THE BOARD OF REFEREES. 


The 

The petition of 


day of 194 . 

of sheweth as follows: — 


1. transferred as a going concern on 19 . 

a part his business to 

2. Under the Provisions of Sub-section 5 of Section 8 of the Act the Excess 
Profits Tax Officer has 

*(a) apportioned the profits of the said business for the 1 ‘previous years’’ from 
which, under Section 6(1), the standard periods of the business retained by 


and of the business tiansferred to 


may be 

selected as follows: — 



Business 

Business 


retained 

transferred 

• »» J J T fv 

Rs. 

Rs, 


“Previous year” ended 19 

“Previous yoar’* ended 19 

“Previous year” ended 19 

“Previous year” ended 19 


*(6) apportioned the average capital emyloy?d in 
those “previous years’* as follows:— 

the said 

business during 



Business 

Business 



retained 

transferred. 



Rs. 

Rs. 

“Previous year” ended 

19 



“Previous year” ended 

19 



“Previous year” ended 

19 



“Previous year” ended 

19 




♦Delate inappropriate words. 

♦Insert particulars of the periods in respect to which the appeal is made. 
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3. Your petitioner object to the apportionmment made as set out above, aa 


follow : 

*(a) Profits of the “Previous year*’ ended 19 

Profits of the “Previous year” ended 19 

Profits of the “Previous year” ended 19 

Profits of the “previous year” ended 19 

*(b) Average capital employed during the 

“previous year” ended 19 

Average capital employed during the 

“previous year” ended 19 

Average capital employed during the 

“previous year” ended 19 

Average capital employed during the 

“previous year” ended 19 


4. Your petitioner therefore requests that the apportionment so specified raa^ 
be modified to the extent set out in the grounds of Appeal. 

Signed. 


GROUNDS OF APPEAL. 

Form of Verification. 

1, , the petitioner named in the above petition, do 

declare that what is stated therein is true to the best of my information and belief. 

Signed. 

FORM E. P. 9. 

Form of Appeal Against a Decision Under Section 8 of the Excess 
Profits Tax Act other than a Decision Under the Proviso to 
Sub-Section (5) |or Sub-section (8)] 1 of Section 8. 

To 

The Appellate Assistant Commissioner of Excess Profits Tax, 

The day of 194 . 

The petition of of sheweth as follows; — 

1. Your petitioner is not satisfied with the decision of the Excess Profits Tax 

* Sub-section (2) 

Sub-section (3) 

Officer made under Sub- section (4) of Section 8 of the Excess Profits Tax 

Sub-section (6) 


Sub-section (7) 

2. Your petitioner received 


a copy of the order ^ 

an intimation of the said decision 


3. For the reasons given in the grounds of appeal, fyeur petitioner prays that 
the decision of the Excess Profits Tax Officer may be modified so as to grant your 
petitoner the relief prayed for. 

Signed. 

GROUNDS OF APPEAL. 

Form of Verification. 

I, , the petitioner named in the above petition, do declare 

that what is stated therein is true to the beet of my information and belief. 


Signed. 


•In appropriate items to be deleted. 

(lj These words were inserted by Notification No. 17 dated the 28th April 1941. 
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To 


FORM E. P. 10 

Form of Appeal Against Assessment Under Section 14 (1) of the 
Excess Profits Tax, Act 1940. 

The Appellate Assistant Commissioner of Excess Profits Tax, 

The day of 19 . 

The petition of sheweth as follows: — 

1, Under Section 14 (1) of the Excess Profits Tax Act, 

~the<iefio iency of profit s of J' our petitwner a business for the chargeable 


19 


have 


, and ending 19, ^- a — been deter- 


accounting period commencing 
mind to be Rs. 

^notice of demand 

2. The imtimation of the amount of deficiency of profits attached hereto was 
intimation of the order of refunds 
nerved upon your petitioner on 194 . 

♦complied with 


3. Your petitioner 


the terms of the notice (s) under Sub- 


did not comply with 

section (1) and/or Sub-section (2) of Section 13 of tin* Excess Profits Tax Act. 

4- Your pctitioner’a.daini that during the said chargeable accounting period 
♦the profits liable to Excess Profits fax r ....... 

deficiency of profits of vour petitions s business amounted to Rs. 

5. Your petitioner there fore piays that 
♦the business may be assessed accor dingly 
the deficiency profit smay be determined a c cordingly* 
he may be granted a refund of Ka. 

Signed. 

GROUNDS OF APPEAL 

Form of Verification. 

}* a >^ iC petitioner named in the above petition do declare that 

what is stated therein is true to the best of my information and belief. 

Signed. 

FORM E. P. 11. 

Form cf ! Appeal to the Appellate Assistant Commissioner Against Imposition of 
Fenahy under 5ect.cn 10 cr the Excess Profits Tax Act, 1940, or under Section 
46 (1) cf the Indian Income-tax Act, 1922, as applied to Excess Profits Tax by 

Sort w>n VI n f oak,. T A . in JA J 


To 


Section 21 of the Excess Prefits Tax Act, 1940. 

THE APPELLATE ASSISTANT COMMISSIONER OF, EXCESS 
PROFITS TAX. 


The 

The petition of 
aheweth as follows; — 


day of 


195 


of 


1. A penalty *of Rs. 
was received on 


for which the notice of demand attached herewith 
194 . has been imposed on your 

S ectino 30 o f Ihe Excess Profits Tax Act, 1940. 

I petitioner under E ecth n 16 ol tl e Excess Profits 1 ox Act, 19407 

Sectiop 3 6 ( 1 ) ef the Ir.dian Income-tax Act, 1922. 

2. *Your petitioner did not enter into any artifical transaction for the pur- 
poses of avoiding the excess” profits tax. 


Inappropriated items to be deleted. 
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♦Your petitioner fhad reasonable cause for not furnishing the return un(L‘r 
Sub-section (1) of Section 13 or for not complying with the notice under Sub-section 
(2) of Section 12, 

♦Your petitioner did not conceal particulars of the profits arising or capital 
employed in the business or deliberately furnish inaccurate particulars thereof. 

♦Your petitioner was unable to pay the tax within time for the reasons set 
forth below. 


3. For the reasons given in the Grounds of Appeal, your petitioner therefore 
prays that the order of the Excess Profits Tax Officer imposing the penalty nmy 
be set aside. 

Signed 

GROUNDS OF APPEAL. 


Form of Verification* 


I, the petitioner named in the above petition, do 

declare that what is stated theiein is true to the best of my informotion and be- 
lief. 

Signed 


FORM F. P. 12. 


Form of Appeal Against the Amount of Relief or refund or against 
Refusal to Grant Relief or Refund Under Section 7 or Section 7 or 
Section 11 of the Excess Profits Tax Act, 1940. 

To 


The Appellate Assistant Commissioner of Excess Profits Tix, 

The day of [94 t 

The petition of of sheweth as folio vs: — 

*1. Your petitioner applied to the Excess Profits Tax Officer for relief under 
Section 7 of the Exops Profits Tax Act in respect of a deficiency of profits amount, 
to Rs. occurring in the chargeale i accounting period 

commencing , 1 9 ,and ending 19 . 


♦Your petitioner claimed, under Section II of the Excess Profits Tax Act, relief 
amounting to Rs. in respect of excess profits taxation imposed 

in upon the profits of your petitioner’s business. 

2. The Excess Profits Tax Officer has by his order, dated the o 

which a copy is attached ‘^'ntea rehofof E'r f ' Intimation of this ord». wa« 
received by your petitioner: on 

Signed* 


GROUND OF APPEAL, 


Form of Verification. 

1, , the peititioner named in the above petition, do declare 

that what is stated therein is true to the best of ray information and belief. 

Signed. 

FORM E. P. 13. 


Form of Appeal to Commissioner of Excess Profits Tax Against 
Enhancement of Tax or Penalty or Imposition of Penalty by 
the Appellate Assistant Commissioner, 

To 

The day of 194 . 

The petition>f of sheweth 

as follows : — 


Inappropaiate items to be delated. 
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1. The Appellate Assistant Commissioner of Excess Profits Tax at 

♦has imposed on your petitioner, under Section 16 of the Excess Profits 
Tax Act, 1940, a penalty of Rs. *has, under Section 17 (4) of the 

Excess Profits Tax Act, 1940, increased payable by your petitioner from 

Rs. to Rs. 

2. For the reasons stated in the Grounds of Appeal your petitioner prays 

♦the order imposing the penal ty m ay be set aside 

that the enhancement may be set asi de 

the enhancement may be reduced to Ks. 

Signed. 

GROUNDS OF APPEAL. 

Form of Verification. 

, the petitioner named in the above petition, do 
•declare that what is stated therein is true to the best of my information and belief. 

Signed. 

FORM E. P. 14. 

EXCESS PROFITS TAX ACT, 1940. 

FORM OF APPLICATION UNDER SECTION 6 (3). 

To 

THE EXCESS PROFITS TAX OFFICER. 

The day of 194 . 

The application of ot sheweth 

as follows 

1. That the applicant has been serred with a notice under Section 13 (1) of 

the Act on and that the Return required by the said 

notice is due on 

2. That the standard period elected by the applicant under Section 6 (2) of 

the Act is the “previous year” as determined under Section 2 (11) of the Indian 
Income-tax Act, 1922 for the purposes of the income-tax assessment for the year 
ending 31at March 19 being the period commencing 19 # 

and ending 19 , 

land the previous year as determined under Section 2 (11) of the Indian Income- 
tax Act, 1922 for the purposes of the Income-tax assessment for the year ending 31st 
March 19 , being the period commencing 19 , and ending 19 

3. That the profits of such “standard period” computed in accordance with 
the provisions of the First Schedule to the Act are Rs. 

4. That such profits were less than might at the commencement of such 
standard period have been reasonably expected owing to the following cause (s): — 

5. That the average amount of capital employed in the business during the 
said standard period, computed in accordance with the provisions of the Second 
Schedule to the Aot was Rs. 

6. The applicant therefore applies that his case be referred to the Board of 
RefereeB under Section 6 (3) of the Act for a direction that the standard profits of 
the business shall be computed as if the profits during the standard period were suoh 
greater amount as they may think just. 

♦Inappropriate words to be deleted * 

(1) Where a standard period of only one “previous year” is chosen delete this sub- 
paragraph. 
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7. The applicant fuither applies that such direction Bhall not bo limited to 
the statutory percentage of the average amount of the capital employed in the 
business because it is just that a greater amount should be allowed in view of the 
following specific cause (*) peculiar to the business : — 


and 


8. Copies of my computations showing how the sums referred in paragraphs 4 
0 are attached thereto. 

Signature of the applicant. 


Form of Verification 


I , the applicant in this application, do declare 

that the particulars above stated are true to the best of my information and belief. 

Signature. 


FORM E. P. 15. 

EXCESS PROFITS TAX ACT, 1940 

FORM OF APPLICATION UNDER SECTION 26 (1). 

To 

THE CENTRAL BOARD OF REVENUE. 

The day of 194 . 

The application of of sheweth as 

follows : — 

1. That the applicant has been served with a notice under Section 13 (1) of 

the Act on 194 , and that the Return required by the said 

♦is due on 194 

notice k eeQ duly furnished to the Excess Profits Tax Officer. 

2. That the standard period elected by the applicant under Section 6 (2) of 

the Act is the “previous year” as determined under Section 2(11) of the Indian 
Income-tax Act, i 922 for the purposes of the income-tax assessment for the year 
ending 31st March 19 , being the period commencing 19 , and 

ending 19 , 

♦and the “pervious year” as determined, under Section 2 (11) of the Indian 
Income-tax Act, 1922, for the purpose of the income-tax assessment for the year 
ending 31st March 19 , being the period commencing 19 , and 

ending 1 9 

3. That the profits of such “standard period” computed in accordance with 
the provisions of the First Schedule to the Act are Rs. 

4. That special circumstances, which render it inequitable that the standard 
profits of the applicant’s business shall be computed as set out in paragraph 3, exist, 
that is to say : — 


5. That the average amount of capital employed in the business during the 
chargeable accounting period commencing 19 , and ending 

19 , computed in accordance with the provisions of the Second Schedule of the 

Act, and 


6. ♦That application has been made to the Board of Referees under Section 
6 (3) of the Act, and 

♦that no relief has been granted by that Board, 

♦that insufficient relief has been granted by that Board increasing the 
said standard profits to Rs. only. 

7. The applicant, therefore, applies that under Section 26 (1) of the Act the 
Central Board of Revenue may direct that the standard profits of the business shall 
be computed as if the profits of the standard period were such greater amount as 
they think just. 


♦Delete inappropriate items. 
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8. The applicant further applies that such direction shall not be limited to 
the statutory percentage of the average amount of the capital employed in the 
business because it is just that a greater amount should be allowed in view of the 
following specific cause (s) peculiar to the business. 

9. Copies of my computations showing how the sums referred to in paragraphs 
3 and 5 aic arrived at are attached thereto. 

Signature of the Applicant. 

Form of Verification. 

, the applicant in this application, do declare that the 
particulars above stated are true to the best of my information and belief. 

Signature. 

FORM E. P. 16. 

EXCESS PROFITS TAX ACT, 1940. 

Form of Application for Special Allowance, under the Provisions of Sec- 
tion 26 (3) of the Act, in Computing the Profits of a business during a chargeable 
accounting period. 

Name of applicant 

Address of applicant 

Business 

The day of 194 . 

To 

THE CENTRAL BOARD OF REVENUE. 

The applicant named above submits : — 

1. That the profits of his business during the chargeable accounting period 

commenced 19 , and ended 19 , computed 

in accordance with the provisions of the First Schedule to the Act are Rs, 

2. That, such computation is inequitable owing to the following circumstances : 

*(i) the suspension or postponement,^ a consequence of the present hostilities* 

(yf repairs or renewals ; 

♦(it) the provision of buildings, plant or machinery which will not be required 
for the purposes of the business after the termination of the present hostilities; 

difficulties in bringing into British Lidia income arising outside British 
India where the country in which the income accrued prohibits or restricts by its 
laws the remittance nf money to British India, and loss in the lemittanee to British 
India of such income because of fluctuations in the rate of exchange between that 
country and British Tndia ; 

as shown in the statement of particulars set out on opposite page of this form. 

Signature of applicant. 

SCHEDULE OF PARTICULARS REQUIRED. 


1*. In the case of suspension or postponement of repairs or renewals. 


Nature of 
the repair or 
renewal. 

1 

Date when, but 
| for the present 
hostilities, the 

I repair or renewal 
would have been 
executed. 

2 

Estimated 
cost thereof 
as at that 
date. 

3 

Actual cost of 
repairs and renewals 
executed in the 
period constituting 
or including the 
chargeable account, 
ing period. 

4 

Actual average 
expenditure on 
repairs and rene* 
wals during the five 
preceding years. 

5 



Rs. 

Re. 

Rs. 


♦Delete i f appropriate items. 
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2*. In the case of buildings, plant or machinery provided which, after tho 
termination of hostilities, will not be required. 


Description of 

Date when each 

1 ! 

Cost of each 

Reasons why each item 
will not be required after 

each item. 

item provided. 

item. 

the termination of the 

1 

; 

2 

3 

present hostilities. 

4 



Rs. 



3*. In tho ease of difficulty in bringing into British India money arising in 
a country outside British India, by reason of the laws of that country restricting or 
prohibiting the 'remittance of money to British India. 


Country in which 
income accrued. 

1 

Amount of income 
accrued and not re- 
mitted (in currency 
of that country). 

2 

Amount thereof 
assessed for income- 
tax purpose in 
British India. 

3 

Estimated ultimate 
loss owing to non- 
remittance. 

4 

I 

i 

Rs. 

Rs. 


4*. In the case of loss on remittance owinu to fluctuations in rates of exchange. 


Country in 
which income 
accrued. - 

Amount of in- 
come accrued 
(in currency of 
that eouutry). 

1 i 

! Amount realiz-j 
ed by remit- 
tance thereof. ! 

Amount as 
assessed to 
India Income- 
tax. 

i 

Deduction claim- 
ed in respect ol 
loss in remit- 
tances. 

V 

1 

2 

3 

! 4 

5 


1 

Rs. 

I 

Rh. 

Rs. 


I, , the applicant in this application, do declare that the particulars 

above stated are true to the best of my information and belief. 


Signature, 

I FORM E. P. 16- A. 

EXCESS PROFITS TAX ACT 1940. 

Form of application for Special Allowance, under the provisions of Section 
26 (3) [Head (d)] of the Act, in computing the profits of a business during a 
chargeable accounting period. 

Name of applicant 
Address of applicant 

The day of 194 

To the Central Board of Revenue, 

The applicant named above submits * 

•Delete inappropriate items. 

(1) This form was insertad by Notification No. 2 dated the 14th February, 1942. 
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1. That the profits of his business during the chargeable accounting period 
commenced 

19 , and ended 19 , 

computed in accordance with the provisions of the First Schedule to the Aot are 

Rs. 

2. That such computation is inequitable owing to the following circumstances, 
namely : — 

that business includes the winning of a mineral or mineral oil, the winning of 
of which is of exceptional importance for the prosecution of the war and that, during 
the chargeable accounting period above-mentioned, there was an increase in the out- 
put of such mineral or mineral oil which was essential in the nationul interest and 
which has had the effect of shoitening the peiiod during which, but for such increased 
output, the source of the mineral oil might have been expected to be exhausted ; 

As shown in the statement of particulars set out on the back of tnis form, 

Signature of applicant. 


Schedule of particulars required 


1 . Dessription of the minerals 


2. Description, including particulars of the area, of 
the source of the minerals. 


3. Output of the minerals : — 

(a) in the standard period being — 

(») the period commencing 19 

and ending 19 

and 

*(«) the period commencing 19 

and ending 19 

[b) in the chargeable accounting period — 

(•) commencing 19 

and ending 19 

♦(it) commencing 19 

and ending 19 

*(m) commencing 19 

and ending 19 


4. The date by which, but for the increased war-time 
output it is estimated that the source of the 
minerals would have been exhausted. 


5. The facts upon which the applicant bases his claim 
that the winning of the minerals was of ex- 
ceptional importance for the prosecution of the 
present war and that the increased output was 
essential in the national interest, 

I» , the applicant in this application, do declare that the 

particulars above-stated are true to the best of my information and belief. 

Signature. 


"Delete if inapplicable. 
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FORM E. P. 17. 

APPLICATION FOR REFUND OF EXCESS PROFITS TAX 
IN RESPECT OF DEFICIENCY OF PROFITS. 


To 


The Excess Profits Tax Officer, 

I, of do hereby declare 

that for the chargeable accounting period commencing 19 t 

and ending 19 . the excess profits arising from the business 

of were determined at Rs. 

and charged to tax amounting to Rs. The tax was 

paid on 194 . 

I further declare that during the chargeable accounting period commencing 

19 , and ending 19 , there 

was a deficiency of profits in the same business amounting to Rs. 

T therefore pray for a 1 [provisional*] refund of Rs. 

The Return prescribed under Section 13 (1) of the Act showing the said deficiency 
of profits is attached hereto. 

Dated the 194 . Signature 

Form of Verification. 

I hereby declare that what is stated herein is true to the best of my infor- 
mation and belief. 

Dated the 194 . Signature. 

♦The word provisional should be deleted exempt where a deficiency of profits arising after 
the end of March 1941 is to be set off against oxeess profits arising before the end of MarohJlil41. 

FORM E. P. 18 

APPLICATION FOR REFUND IN RESPECT OF DOUBLE 
EXCESS PROFITS TAXATION. 


To 

The Excess Profits Tax Officer, 

I, of do hereby 

declare that excess profits arising from the business of for the chargeable 

accounting period commencing 19 , and ending 19 , 

have been charged to excess profits tax both in British India and iu2 Official 

receipts are attached for excess profits tax of Rs. 

paid on 19 , and for British Indian excess profits tax of 

Rs. paid on 19 . 

I therefore pray for relief amounting Rs. under 

(«) Sub-section 1 of Section 1 1 of the Act in accordance with the notification 
of the Central Government under that Sestion. 

(b) Sub-section (2) of that Section. 

[Delete (a) or (b), whichever is inapplicable.] 

Dated the 194 . Signature 

Form of Verification. 

T hereby declare that what is Btated herein is true to the best of my information 
and belief. 

Dated the 194 . Signature. 


(1) The word and asterisk “provisional” and the footnotes were inserted by Notification 

No. 17 dated the 26th April 1941. 

(2) Insert name of Country or State in which tax paid. 
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1FORM E. P. 28-A. 

EXCESS PROFITS TAX ACT, 1940. 

Turn of appeal against Modifications of the computations of profits and capital 
mode ly the Excess Profits Tax Officer under Sub-section (8) of the Excess Profits 
Tax Act , 1940. 

To 

THE BOARD OF REFEREES 

c/o The Er. ess Profits Tax Officer, 

The day of 104 . 

The petition of of 

sheweth as follows: — 


1. Your petitioner’s bu>ines& carried on by him during the chargeable accoun- 
ting period commencing 10 

and ending 19 

♦has, by virtue of Sub-section *(2)/* (3) been deemed not to have ♦been disconti- 
nued is treated, by virtue of Sub-section (4). as if it had 

bet n in existence throughout the period during which there was in existence another 
business. 

♦is treated, by virtue of Sub-sec lion (5) avS a continuation of another *ousi- 
neBB ' your petition r who has carried on 

the business after its transfer to him on the day 

0 f 19 , is treated, by virtue of Sub-section (8) as 

having eariied on the business as from a date before such transfer’ 


2. Your petitoner was served on with a 

♦notice of the modification made by the Excess 

♦Profits Tax Officer of the refusal of the Excess 

Profits Tax Officer to make modifications under Sub-section (8) of Section 8 of the 
Excess Profits Tax Act, 1940. 

3. For the reasons given in the grounds of appeal your patitioner is not satis- 
lied with ♦the modifications aforesaid 

♦the refusal afore-said. 


. . .. *modifioation3 

4. Your petitioner, therefore, prays that In. 1 - * ref " a l ~ 


nho\e nu-miciiiil 


inav l>e * 8et Ha ! de so as to grant your petitioner the i Au U 

* tamO“d('d 

GROUNDS OF APPEAL. 

Signed. 

From of Verification. 

I # ♦the petitioner named in the above petition, do 

declare* that what is stated there in is true to the best of my information and 

Stool. 


FORM E. P. 29-A. 

EXCESS PROFITS TAX ACT, 1940. 

Form of appeal against the determination of the Excess Profits Tax Officer 
Rule 11 of the First Schedule to the Excess Profits Tax Act, 1940. 

(1) This form wee inserted l y Notification No. 5 dated the 1st February 1941. 

♦Inappropriate words to be deleted. 
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To 

THE BOARD OF REFEREES, 

C/o THE EXCESS PROFITS TAX OFFICFR. 

The day of 194 

The petition of 0 f 

sheweth as follows: — 


1. Your petitioner is not satisfied with tie ck lamination of the Excess Profits 
Tax 0 flkir under Rule 11 of the First Schedule to the Aet, that the sum of 
Rs. allowable, apart from the provisions of that Rule as a 

deduction in « mputing the pic fits of the accounting period commencing 19 and 
ending 19 , docs not represent a sum reasonably and properly 

attrib utable to the accounting period and that it Bhall be treated as attributable 
as to 


(i) the sum of Rs. 
♦and (ii) the sumofRs. 
♦and (iii) the sum of Rs. 


.. to the accounting period commencing 
194 and ending 194 

. . to the accounting period commencing 
194 and ending 194 

.. to the accounting period commencing 
194 and ending 194 


2. Your petitioner received a copy of the order notifying the said deter- 
mination on 194 


3. For the reasons given in the grounds of appeal, your petitioner prays that 


the determination of the Excels Profits Tax Officer may as 8 rant 


your petitioner the relief prayed for. 

GROUNDS OF APPEAL. 


Signed 

Form of Verification. 

I, the petitioner named in the above petition, do declare 

that what is stated therein is true to the best of may knowledge and belief. 

Signed. 


1FORM E. P. 30. 

EXCESS PROFITS TAX ACT, 1940, 

Form of application for allcwarce in respect of inherently unproductive asset* 
under Rule 7 of the Second Schedule. 

To 

THE EXCESS]PROFITS TAX OFFICER, 

The day of 194 

The application of of sheweth as follows: — 

1. That the applicant has been served with a notice under Section 13 (1) 

of the Act, on 194 and that the Re- 

turn required by the said notice 

•is due on 194 . 

•has been duly furnished to the Excess Profits Tax Officer. 

2. That the standard period elected by the applicant under Section 6 (2) of 

the Act, is the “previous year** as determined under Section 2 (11) of the Indian 
Income-tax Act, 1922, for the purposes of the income-tax assessment for the year 
ending 31st March 19 . being the period commencing 19 and ending 19 

♦and the “previous year” as detcimimd under Section 2 (11) of the Tndian Income- 


♦Inappropriate words to be deleted. 

(1 ) This form was inserted by Notification No. 5 dated ibe 1st February 1941. 
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tax Act, 1922, for the purposes of the income-tax assessment for th9 year ending 
31st March 19 , being the period commencing 19 and ending 19 . 

3 (a) That certain assets, namely wore inherently unproductive during 

the whole or some part of the said standard period; 

(6) that the cost of those assets was Rs. 

(c) that the average capital employed in the business during the standard 
period in respect of those assets computed in accordance with Rules 1 to 6 of the 
Second Schedule to the Act, was Rs. 

(d) that the circumstances, by references to which the applicant claims that 
the assets were inherently unproductive, are 

4. The applicant, therefore, applies that under Rule 7 of the Second Schedule 
to the Act, the Central Board of Revenue miy direct that the average capital em- 
ploymed in the applicant’s business during the standard period shall bo computed as 
if the assests above-mentioned had not been assets of the business 19 to 19. 

6. A copy of my computation showing how the sum referred to in paragraph 
3 (c) is arrived at is attached hereto. 

Signature of applicant. 

Form of Verification 

I, , the applicant in this application, do declare the particulars 

above stated arc true to the best of my information and belief. 


Signature. 


1FORM E. P. 9(T). 


In 


Form of Section 8 Excess Profits Tax Act Appeal. 

THE (INCOME-TAX) APPELLATE TRIBUNAL, BOMBAY 
8 E. P. T. A. A. No. of 19 19 * 

APPELLANT versus RESPONDENT. 


Province from which the appeal is filed. | 


Excess Profits Tax Officer making the original order. 


Sub-section of Section 8 under which the order was made | 
and the substance of the order. | 

i 


Date of the original order. j 


Appellate Assistant Commissioner determining the appeal | 

1 

_ , 

Whether the original order was confirmed, cancelled etc., | 
on appeal. I 

1 


(1) Forma E. P. 9 (T) to E. P. 12 (1) T wore inasrtod by Notification No. 7, dated the 15th 
February 1941 • 

•(To be filled in by the office .) 
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1 

Date of appellate order. 


Date on which the appellate order came to the knowledge ! 
of the appellant. 


i 

Postal address on which the appellant undertakes to 
receive notices. 

1 


Postal address on which notices should be issued to the 
respondent. 


Relief claimed in appeal. 



Grounds of Appeal. 

Signed 

(Appellant.) 

Signed 


I. 

above is true 
day ef 


(Authorised representative, if any). 
Verification. 

, the appellant do hereby declare that what is stated 
to the bofct of my information and belief. Verified to-day the 
at 


Signed ( ) 


JV. B.— 1. Strike out unnecessary oolumnR. 

2. The appeal miibt be accompanied by a certified copy of the order 
appealed from and two copies of the grounds of appeal to the Tribunal. 

* * * * * 


FORM E. P. 10/13 (T) 


In 


Form of Section 14 (1) Excess Profits Tax Act Appeal* 

THE (INCOME-TAX) APPELLATE TRIBUNAL, BOMBAY. 

H (1) E. P. T. A. A. No. of 19 19 .f 

APPELLANT. versus . RESPONDENT. 


Province from with the appeal is filed. 


i 

Whether the terms of notices under Sub-sections (1)< and 
(2) of Section 13 were complied with. 


Excess Profits Tax Officer making the original order. 


Profits assessed to excess profits tax. 



■fTo be filled in by the office. 

*N. B. 3 was emitted by Notification No. 5, dated 2nd September 1944. 
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Deficiency determined. 

Amount of net tax determined. 


Date of receipt of notice of demand. 


Date of receipt of the copy of the order determining 
deficiency of profits. 


Date of intimation of the order refund. 

1 


1 

Appellant Assistant Commissioner deterraing the Appeal. | 

Profits held assessable to excess profits tax by the Appel- | 
late Assistant Commissioner. 


Deficiency determined by the Appellate Assistant Com 
missioner. 


1 

R fund, if any, made by the Appellate Assistant Com- 
missioner. j 


Enhancement of profits and tax, if any, made by the 
Appellate Assistant .Commissioner. 

“ ~ 

i 

Date of the appellate order. | 

Date on which the appellate order came to , the know- 
ledge of the appllant. 

- - 

Postal address on the appellant undertakes to receive 
notices. 


Postal address on whioh notices should be issued to the 
respondent. 


Belief claimed in appeal. 




EXCESS PROFITS TAX ACT, 1940. 
Grounds of Appeal. 
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Signed. 

(Appellant.) 

Signed. 

(Authorised representative, if any) 

Verification. 

I, the appellant do hereby declare that what I have stated above is 

true to the best of my information and belief. Verified t j-day the 
day of at 

(Signed). 

N. B. — 1. Strike out unnecessary columns. 

2. The appeal must be accompanied by a certified copy of the order 
appealed from and two oopies of the grounds of appeal to the 
Tribunal. 

* * * * * 

FORM E. P. 11 (1) (T). 

Form of Section 46 (1) Penalty Appeal. 

In 

THE (INCOME-TAX) APPELLATE TRIBUNAL, BOMBAY. 

46 (1) E. P. T. A. A. No. of 19 19 .f 

APPELLANT. versus RESPONDENT. 

Provinoe from whioh the appeal is filed. 

Officer making the original ordsr. 


Amount of tax determined. 
Amount of tax in arrears. 


Period during which default continued. 


Amount of the Penalty. 


Date of receipt of notice of demand. 


Appellate Assistant Commissioner determining the 
appeal. 


Whether the original order was oonfirmed or oanoelled or | 
varied on appeal, and if varied in what respeot | 

*N. B. 3 was omitted by Notification No. 5, dated 2nd September 1941 • 
fTo be filled in by the offioe. 
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1 

Date of the appellate order. 


Date on which the appellate order came to the knowledge 
of the appellant. 


Postal address on which the appellant undertakes to re- 
ceive notices. 


Postal address on which notices should be issued to the 
respondent. 

• 

i 

i 

_ - j 

Belief claimed in appeal. j 


Grounds of Appeal 

Signed. 

(Appellant.) 

Signed. 


Authorised representatibe, if any.) 


Verification . 

1 the appellant do hereby declare that what as stated above is 

tti e to the best of my inclination and beiief. Verified to-day the day of 

at 

Signed ( ) 

N. B.—l . Strike out unm ccFsary columns. 


2. The appeal must be accompanied by a certified copy of the order 
appealed fnm and two copies of the grounds of appeal to the 
Tribunal. 

• * * * * 


In 


FORM E. P. 11 (T). 

From of Section 10 Excess Profits Tax Act Appeal 

THE (INCOME-TAX) APPELLATE TRIBUNAL, BOMBAY. 

10 E. P.T.A.A. No. of 19 19 t 

APPELLANT. versus RESPONDENT. 


Province from wh. h the appeal is filed 


Excess Profits Tax Officer making the original order. 


Date of receipt of notice of demand 


Amount of the penalty. 



*N. B. 8 wcf emitted by Notification No. 6, dated 2nd September 1944. 
1 (T o be filed in by the office.) 
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Amount of the tax evaded or sought to be evaded as i 
found by the Excess Profits Tax Offioer 


i 

Appellate Assistant Commissioner determining the appeal | 

Whether the original order was confirmed, cancelled or 1 
varied on appeal, and if varied in what respect. | 

Date of the appellate order. | 

Date on which the appellant order oame to the know - 
ledge of the appellant. 


Postal address on which the appellant undertakes to re- 
ceive notices. 


Postal address on whieh notices shjuld be issued to the 
respondent. 


V . 1 

Relief claimed in appeal. I 

. _ ___j 



Grounds of the Appeal. 

oig-iud. 

(Appellant). 

Signed. 

(Authorised representative, if any). 
Verification. 

\ , the appellant do hereby declare that what I have stated above 

is true to the best of my information and belief. Verified to-day the 
day of at . 

Signed ( ). 


JV # B. — 1. Strike out unnecessary columns. 

2. The appeal must be aooompanied by a certified copy of the order 
appealed from and two copies ofjthe grounds of appeal to the 
Tribunal. 


» 




* 


B. 3 wm omitted by Notification No. 5, dated 2nd September 1944. 


* 
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FORM E. P. 11/13 (T). 

Form of Section 16 Excels Profits Tax Act Appeal. 

Ia 

THE (INCOME-TAX) APPELLATE TRIBUNAL, BOMBAY. 
16 E. P. T. A. A. No. of 19 -19 * 


APPELLANT. wavs. 

Province from which the appeal is filed. 

RESPONDENT. 

Officer making the original demand. 


Date of receipt of notice of demand. 


Amount of the penalty. 


Reason for imposing the penalty. 


Appellate Assistant Commissioner determining theappeal 

1 


Whether the original order was confirmed, cancelled, or | 
varied oil appeal, and if varied in what respect. | 


Date of the appellate order. | 

1 

Date on which the appellate Older came to the know- 
ledge of the appellant. 


Postal address on which the appellant undertakes to 
receive notices. 


i ostal address on which notices should be issued to the j 
respondent. { 

I 

Relief claimed in appeal. j 


Grouad* vf Appeal.] 

Signed 

(Appellant). 

Signed. 

(Authorised repteaentative, if any). 


*lTo be filled in by the office. 
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Verification. 

1 , the appellant do hereby declare that what is stated above is true 

to the best of my information and belief. Verified to-day the day of 

at 

Signed ( ). 

N. B. — 1. Strike out unnecessary calumns. 

2. The appeal must be accompanied by a certified copy of the or er 
appealed from and two copies of the grounds of appeal to the 
Tribunal. 

* * * * 


FORM E. P. 12 (T). 


In 


Form of Section 7 Excess Profits Tax Act Appeal. 

THE (INCOME-TAX) APPELLATE TRIBUNAL, BOMBAY. 
7 E. P. T. A. A. No. of 19 -19 .f 


APPELLANT. venros. RESPONDENT. 


Province from which the appeal is filed. 

' 

Chargeable accounting period. 


Excess Profits Tax Office who made the original order. 


Deficiency of Profits in respect of which relief was claimed 1 
before the Excess Profits tax Officer | 


Repayment or refund claimed | 

1 


! 

Deficiency determined 

1 


1 

Repayment or refund allowed. | 


Date of receipt of the copy of the order determining the 
deficiency. 


Date of receipt of the intimation of the order granting cr 
refusing to grant relief by repayment or otherwise. 


Appellate Assistant Commissioner determining the appeal 


Deficiency found by tbe Appellate Assistant Commis- | 
sioner. 

j 

Repayment or refund ordereu by the Appellate Assistant 
Commissioner. 



*N. B. 3 was omitted by Notification No. 5, dated 2nd September 1944. 
tTo be filled in by the office. 
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Date of the appellate order. 


Date on which the appellate order camo to the knowledge 
of the appellant. 

Postal address on which the appellant undertakes to 
receive notices. 


Postal address on ulnch notices should bo issued to the 
respon dent . 

Relief claimed in appeal. 


Grounds of Appeal. 

Signed. 

(Appellant.) 

Signed. 

(Authorised representative, if any.) 

Verification. 

I, , the appellant do hereby declare that what is stated above 

is true to the best of my information and belief. Verified to-day the 
day of at 

Signed ( ). 

N. B. — 1. Strike out unnecessary columns. 

2. The appeal must be accompanied by a certified copy of the order 
appealed -from and two copies of the grounds of appeal to the 
Tribuntal. 

***** 

FORM E. P. 12 (1) (T). 

Form of Section 11 Excess Profits Tax Act Appeal. 

In 

THE (INCOME-TAX) APPELLATE TRIBUNAL, EOMBAY. 

11 E. P. T. A. A. No. of 19 19 .f 

APPELLANT. versus RESPONDENT. 


I 

1 

Province from which the appeal filed. 


Chargeable accounting period. 


Excess Profits Tax Officer who made the original order. 


Relef olaimed before the Excess Profits Tax Officer. 


Grounds on which relief was claimed before the Excess | 
Profits Tax Offioer. ! 

i 

i 

i 

Relief granted by the Excess Profits Tax Officer, | 


*N B. 3 was omitted by Notification No. 5, dated 2nd September 1944. 
t(To be filled in by the office.) 
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Date of receipt of the intimation of the order granting 
or refusing to grant relief. 


Appellate Assistant Commissioner determining the appeal 


Relief granted by the Appeallate Assistant Commissioner 


Date of the appellate order. 


Date on which the appellate order came to the knowledge 
af the appellant. 


Postal address on which the appellant undertakes to l 
receive notices. I 


Posal address on which notices Bhould be issued to the j 
respcndent. I 


Relief claimed in ap t eal 


Ground x of l he Appeal. 

uig-ied. 


(Appellant). 

Signed. 


(Authorised representative, if any). 
Verification. 

j , the appellant do hereby declare that what I have stated above 

is true to the best of my information and belief. Verified to-day the 
day of R t • 


# # B.— 1. Strike out unnecessary columns. 


Signed ( 


). 


2. The appeal must be accc mpanied by a certified copy of the order 
appealed from and two copies of the grounds of appeal to the 
Tribunal. 

* « * * * 


FORM E. P. 14 (T) 


Form of Section 10 A Excess Profits Tax Act Appeal. 

IN THE (INCOME-TAX) APPELLATE TRIBUNAL, BOMBAY. 

10-A E P. T. A. A. No. of 19 19 .f 

APPELLANT. versus. RESPONDENT. 


Province from with the appeal is filed. 


•N. B. 3 was omitted by Notification No. 5, dated 2nd September 1044. 
fTo be filled iu by the offioe. 
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EXCESS PROFTS TAX RULES 1940. 


J 1 

J Excess Profits Tax Officer making the order. j 

Substance of the order made under Section 10-A. | 

1 

i 

Date of the order. 

1 


1 

Date on which tin 1 order of assessment affected by such 
adjustment was served on the appellant. | 

1 


Postal address on which the appellant undertakes to re- | 
ceive notices. 


Postal address on which notices should be issued to the 
respondent. 


Relief claimed in appeal. j 



Grounds of Appeal. 

Signed 

(Appellant.) 

Signed 


(Authorised representative, if any). 
Verification. 


I, 

above is true 

day of 

jV. B — 1, 
2 . 


, the appellant do hereby declare that what is stated 
to the best of my information and belief. Verified to-day the 
at 


Signed ( ) 


St like out unnecessary columns. 

The appeal must be accompanied by a certified copy of the order 
appealed from and two copies of the grounds of appeal to the Tribunal. 

♦ * * * * 


fFORM E. P. 15 (f). 

From of Rule 12 Schedule 1 Excess Profits Tax Act Appeal. 

In 

THE (INCOME-TAX) APPELLATE TRIBUNAL, BOMBAY. 

12 R. E. P. T. A. A. No. of 19 19 J 


APPELLANT. versus 

RESPONDENT. 

Province from which the appeal is filed 


Excess Profits Tax Officer making the order. 



*N. B, 3 wa« omitted by Notification No. 0, dated 2nd September 1944. 
fThie form wee added by Notification No. 2 datod the I4tn February. 1942. 
+T© be filled in by the ettee. 



EXCESS PROFITS TAX ACT, 1940. 


109 


Substance of the order made under Rule 12 


I 

Date of the order. | 

Date on which the order of assessment affected by such | 

adjustment was served on the appellant | 

Postal address on which the appellant undertakes to j 

receive notices. I 


Postal address on which notices should be issued to the 
respondent. 

Relief claimed in appeal. 


Grounds of Appeal . 

Signed. 

(Appellant.) 

Signed. 

(Authorised representative, if any.) 
Verification . 

I , the appellant do hereby declare that what as stated above is 

tu.e to the beet of my information and beiief. Verified to-day the day of 

at . 

Signed ( ) 

N. B. — 1. Strike out unnecessary columns. 

2. The appeal mu8t be accompanied by a certified copy of the order 
appealed from and two copies of the grounds of appeal to the- 
Tribunal. 

* * * ♦ * 

INCOME-TAX AND EXCESS PROFITS TAX (EMERGENCY) 
ORDINANCE, 1942. 

ORDINANCE NO. LX OF 1942. 

Dated the 14lh November , 1942. 

An 

ORDINANCE. 

To remove sertam difficulties caused by the destruction of documents and records 
pertaining to the collection of Income-tax and Excess Profits Tax. 

Whereas an emergency has arisen which makes it necessary to reumve certain 
difficulties caused by the destruction of documents and records pertining to the 
collection of Income-tax and Excess Profits Tax ; 

Now, therefore, in exercise of the powers conferred by Section 72 of the Govern- 
ment of India Act, as set out in the Ninth Schedule to the Government of India Act, 
1935, the Governor-General is pleased to make and promulgate the following Ordi- 
nance : — 


1. (I) This Ordinance may be called the Income-tax and Excess Profits Ta* 

Short title and commencement. (Emergency) Ordidance 1942. 

( 2 ) It shall come into force at once. 


*N. B. 3 wasjomitted by Notification No. 5, dated 2nd Saptonbar 1944. 
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I. T. & E. P. TAX (EMERGENCY) ORDINANCE, 1942 


2 . ( 1 ) 

Power to issue notices and to secure returns. 


Whore documents or records pertaining to the assessment, collection 

or payment of income-tax or excess 
profits tax have been damaged, lost or 
destroyed a.s a result of riot or civil commotion, the authority authorised under the 
Indian Income-tax Act, 1922, or ttie Excess Profits Tax Act, 1940, as the case may 
be, tc issue anr notice for any of the purposes of either, Act, may, notwithstanding 
anything contained in either of the said Acts, and notwithstanding that such notice 
baa alieady been issued, or has already been issued or is alleged to have been com- 
plied with, or, where such notice has already been issued, that the time within which 
the notice is to be issued has already expired, may reissue such notice, and any notice 
bo reissued shall in all respects have the same (fleet as if it were the original notice, 
and any proceedings that o< uld have been taken in pursuance of or subsequent to the 
original notice may be taken in like manner in pursuance of or subsequent to the 
notice so reissued : 


Provided that in respect of assessments or reassessments made in the course of 
any proceedings taken under the powers conferred by this Sub section, the period 
of eight and four v^ars mentioned in Sub section (2) of Section 34 of the Indians 
Income-tax Act, 1922, shall be deemed to commence on and to run from the date 
©n which the notice under Sub-section (2) of Section 22 or Sub-section (1) of Seotion 
34 of that Act is reissued under the powers conferred by this Sub section. 

Provided further that where a person proves to the satisfaction of the Income- 
tax Officer oi the Excess Profits Tax Officer, as the ease may be, that he has already 
been assessed in respect of the income or the excess profits in respect of which notices 
under Section 22 or Section 34 of the Indian Income-tax Act, 1922, orunder Sec- 
tion 13 or Section 15 of the Excess Profits Tax Act, 1940, have been reissued, and 
that he has paid the tax, he shall not be subject to fresh assessment. 


(2) Any return of information required or which could be required under the 
provisions of either of the said Acts to be furnised by any person shall, if the Income- 
tax Officer or the Excess Profits Tax Officer so requires at any time, be again furni- 
ehed by such person notwithstanding that it may have been or is alleged to have been 
already furnished, and any failure to comply with any such requirement by an 
Income-tax Officer < r Exctss Profits Tax Officer shall involve the same consequences 
as it the leturn oi infoiruation had been altogether withheld. 


3. If any question arises whether adornment or record has been damaged, 
o , * t i . lost or destroyed as a result of riot or civil commotion, the 

v ' • matter shall be refer r< d to the Commissioner of Income-tax 

or to the Commissioner of Excess Profits Tax. as the case may be, and his decision 

shall be final. 


4. The Central Government may make rules providing for any matter neces- 
Power to wake rules eary 10 oarry into effpa the P ur P 08es of this Ordinance. 


EXCESS PROFITS TAX ORDINANCE, 1943, No. XVI OF 1943, 

An Ordinance 

to make certain provisions in connection with the tax on excese profits. 

Whereas an emergency has arisen which renders it necessary to make certain 
provisions in connection with the tax on oxsess profits 

Now, therefore, in exercise of the powers conferred by Section 72 of tLe Go- 
vernment of India Act, as set out in the Ninth Schedule to the Government of India 
Act, 1936 (2fi Geo. 6, c. 2), the Governor-General is pleased to make and promulgate 
the following Ordinances — 
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1. Short tittle, extent and commencement- — (1) This Ordinance may be 
called the Excess Profits Tax Ordinance, 1943. 

(2) It extends to the whole of British India. 

(3) It shall come into force at once. 

2. Deposits in connection with payment of excess profits tax- — (1) When 
cxcchs profits tax charged under the provisions of the Excess Profits Tax Act, 1940 
(XV of 1940), in respect of any chargeable accounting period ending after th 3 
31st day of December, 1942, becomes payable under that Act after that assessment 
made under Section 14 of that Act, the persons liable to pay such excess profits tax 
hhall deposit with the Central Government, before such date as may be specified in 
a notice in this behalf in such form as may be prescribed by rules made under sub- 
section (5) issued to him by the Excess Profits Tax Offncr, a further sum equal to 
one-fifth of the amount, of the said excess profits tax; and the provisions of Section 10 
of the Indian Finance Act, 1942 (XII of 1942), shall, save in so far as they arc in- 
consistent with this section, apply in respect of such deposits as the apply in respect 
of the voluntary deposits for win oh provision is made in the said Section 10 : 

l[Provided that, in respect of any chargeable accounting period ending after 
the 31st day of December, 1943, the provisions of this sub section shall have effect 
as if, in relation to any person who a company, for the words ‘one-fifth* the words 
4 ninetfccn-sixty fourths’ were substituted and as if, in relation to any other person, 
for the words ‘one -fifth* the words ‘seventeen-sixtyfourths* were substituted:] 

2[Provided further that, in respect of any chargeable accounting period ending 
after the 31st. day of December 1944, the provisions of this sub-section as modified 
by the first proviso shall have effect as if for the words ‘nineteen- sixty fourths the 
figures *37/128ths’ were substituted:] 

Piovided further that if, in respect of any chargeable accounting period ending 
after the 31st. day of December, 1943, a person who has deposited a further sum 
< qual to seventeen nxtyfourtlis of the excess profits tax payable shows that the 
amount of the income-tax and super-tax payable in resqect of the excess profits 
arising in such period exceeds fifte^n-sixtyfourths of the amount of the excess 
profits tax payable, so much of the deposit shall be refunded as will secure that 
ihe total of the deposit made and the income-tax and super-tax payable in respect 
of the excels profits arising in such period does not exceed one-half of the excess 
profits tax payable ] 

3[1-A) In respect of any chargeable accounting period ending after the 31st 
day of December, 1943, in respect of which a provisional assessment of excess 
profits tax is made under Section 14-A of the Excess Profits Tax Act, (1940), the 
pel soil liable to pay such excess profits tax shall deposit in the manner laid down 
ill sub-section (1) a further sum equal to ninctcen-sixtyfourths of the amount of the 
said excess profits tax if such person is a company and seventeen-sixtyfourths of the 
said amount if such person is not a company; and the provisions of sub-sections (G) 
and (7) of the said Section 14-A shall apply to ang payment made under this sub- 
section as they apply to a payment of excess profits tax;] 

4[Provided that, in respect of any chargeable accounting period ending after 
the 31st day of December, 1944, the provisions of this sub-section snail have effect 
as if for the words i 2 3 4 nineteen-siityfourths , the figures ‘37/128ths, were substitued.] 

(2) The provisions of sub-section (1) of Section 10 of the Indian Finance Act, 
1942 (XII of 1942), in so far as they enable the making of voluntary deposits, shall 
cease to have effect except in relation to excess profits tax charged in respect of a 
chergeable accounting period ending on the 3 1st day of December, 1942, or 
earlier. 

(1) These provisos words added by the Indian Finance Act, 1944. 

(2) This proviso has been added by the Ordinance No. XX of 1946, dated 30th June 1946. 

(3) This sab-section was inserted by the Indian Finance Act, 1944. 

(4) This proviso has been added by the Ordinance No. XX of 1945, dated 30th June 1946. 
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(3) Any further sum such as is referied to in sub section (1) deposited in 
accordance with that sub-section shall be repaid by the Central Government within 
twelve mouths of the date of tei ruination of the present hostilities or within twenty- 
four months of the date on which the deposit was made, whichever is later. 

(4) The provisions of law applicable to the payment and recovery of excess 
profits tax contained in Sections 45 and 4fi [except sub-sections (1) and (I A) thereof} 
of the Indian Income-tax Act, R 22 (XI of 1922), as applied by Section 21 of the 
Excess Profits Tax Act, 1940 (XV of 1940), shall apply to the payment and recovery 
of the deposits required by 1 [sub* section (1) or ( 1 - a) of this section] as if the notice 
referred to in sub-section (1) of this section were a notice of demand under Section 29 
of the Indian Income-tax Act, 1922 (XI of 1922), and as if a default in making pay. 
ment of such deposit were a default in making payment of excess profits tax, 

(5) The power to make rules for carrying out the purposes of Section 10 of the 
Indian Finance Act, 1942 (XII of 19i2), conferred by sub-section (3) of that section 
shall include a power to make rules for carrying out the purposes of this section. 

3 Insertion of new Section 14-A in Act XV of 1940. — After Section 14 of 
of the Excess Profits Tax Act, 1910 (XV of 1940), the following section shall bo 
inserted, namely : — 

“14-A- Power to make provisional assessments. — (1) The Excess Profits Ta* 
Officer, before proceeding to make an assessment (in this section referred to as the 
regular assessment) under Section 14, may, at any time after the expiry of the period 
specified in the notice issued under sub-section (1) of Section 13 as that within which 
the return therein referred to is to be furnished and whether the return has or has 
not been furnished, proceed to make in summary manner a provisional assessment 
cf the amount by which the profits of the chargeable accounting period exceed the 
standard profits, and the amount cf excess profits tax payable thereon. 

(2) Before making such provisional assessment the Excess Profits Tax Office r 
stall give notice in the prescribed form to the person on whom assessment is to be 
made of his intention to do bo] and shall with the notice forward a statement of the 
amount of the proposed assessment, and the said person shall be entitled to deliver 
-to the Excess Profits Tax Officer at any time within fourteen days of receipt of the 
said notice a statement of his objections, if any, to the amount of the proposed 
assessment. 

(3) On expiry of one month from the date of service of the notice referred to 
in sub-section (2), or earlier if the assessee agrees to the proposed assosernent, the 
Excess Profits Tax Officer may, after taking into account the objections, if any, 
made under sub-section (2), make a provisional assessment, and shall furnish a copy 
of the order of assessment to the assessee : 

Provided that assent to the amount of tho assessment, or failure to make 
objection to it, shall in no way prejudice the assessee in relation to the regular 
assessment. 

(4) In making any such provisional assessment the Excess Profits Tax Officer 

ehall make allowances for any deficiencies of profits for previous chargeable account- 
ing periods which are under the provisiens of Section 7 to be set off against the 
excess profits of the chargeable accounting period in respect of which the assa&sment 
is being made. % 

Provided that where such deficiencies of profits have not been determined under 
sub-section (1) of Section 14 the Excess Profits Tax Officer shall estimate the amount 
thereof to the best of his judgmen. 

(5) There shall be no right of appeal against a provisional assessment made 
under this section, and it shall, until a regular assessment made under this section, 


(1) These werds were substituted for the words "subjection (1) of this seotion” by the 
Indian Finnnce Act, 1944. 
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m 

and it shall, until a regular assessment is made in due oourse under Section 14, 
determine the amount of excess profits tax due from the assessee. 

(6) If, when a regular assessment is made in due course under Section 14, the 
amount of excess profits tax payable thereander is found to exceed that determined 
as payable by the provisional assessment, it shall be reduced by the amount deter- 
mined as payable by the provisional assessment. 

(7) If, when a regular assessment is made in due course under Section 14, the 
amount of excess profits tax payable tbeieunner if found to be less than that deter- 
mined as payable by the provisional assessment, any excess of tax paid as a result 
of the provisional assessment shall be refunded to the assessee together with interest 
at 5 per cent, per anautn calculated frem the date of payment of such excess tax to 
the date of the order of refund, both days inclusive.” 

4. Amendment of rule 12, Schedule I, Act XV of 1940. —In the First Sche- 
dule to the Excess Profits Tax Act, 1940 (XV of 1940), to rule 12 the following sub- 
rule shall be added, namely : — 

“(3) In reltation to chargeable accounting periods ending after the 31st day of 
December, 1942, the Central Government ma> make rules for determining the extent 
th which deductions shall be allowed in respect of bonuses or commissions paid.” 

5. Amendment of rule 3, Schedule II, Act XV of 1940. — In the Second Sche- 
dule to the Excess Profits Tax Act, 1940 (XV of 1940), rule 3 shall be renumbered 
as sub-rule ( l ) of rule 3 and — 

(a) in the rule as so renumbered after the words “any moneys” the words 

“or as regards any chargeable accounting period ending after the 3 1st 
day of December, 1942, any trading stock or stock of raw materials” 
shall be inserted ; 

(b) the following shall be added as sub-rule (2), namely 

“(2) The Central Government may make rules defining for the purposes of 
this rule the principles to be followed in leaving out of account 
trading stock and stocks of raw materials.” 

INCOME-TAX PROCEEDINGS VALIDITY ORDINANCE 1944 * 
Ordinance No. XLV of 1944. 

AN ORDINANCE. 

To remove doubts as to the validity of certain notice under the Indian Income-tax 
Act, 1922, and the Excess Profits Tax Act, 1940. 

Whereas an emergency has arisen which makes it necessary to remove doubts 
as to the validity of certain notices under the Indian Income-tax Act, 1922 (XL of 
1922) and the Excess Profits Tax Act, 1940, (XV of 1940) ; 

Now, therefore, in exercise of the powers conferred by section 72 of the Govern- 
ment of India Act, as set out in the Ninth Schedule to the Government of India Act, 
1935 (26 Geo 5 c. 2), the Governor General is pleased to make and promulgate the 
following Ordinance: — 

1 (1) This Ordinance may be called the Income-tax and Excess 

Short title extent and commencement. Tax < Validit y of Notices >’ 0rdinanca 

1944. 

(1) It is extends to the whole of British India and applies also, within the 
Indian State and the tribal areas, in relation to the persons specified in sub-section 

(2) of section 1 of the Indian Income-tax Act, 1922 (XI of 1922). 

(3) It shall come into foreoe at once. l[But not later than the 19th day 
3 May 1944.] 

* Legislative Department, New Delhi, dated the 3rd October 1914. 

(1) These words have been added by I. T. and E. P. T. amendment Ordinance No. XVI of 

1945. 



114 


INCOME-TAX PROCEEDINGS VALIDITY ORDINANCE 1944. 


2. For the removal of doubts it is hereby enacted that every notice published 
or issued, whether before or after the commencement of 
this Ordinance. 


Validity of certain notices. 


(a) under sub-section (1) of section 22 of the Indian Income-tax Act, 1922 
(XI of 1922), requiring a return to be furnished within sixty days form 
the date of the notice, or 


(6) under sub- section (2) ov the said section or under sub-section 34 of the 
said Act , requiring a return to be furnished within thirty days of the 
receipt of the notice, or 

(c) under sub-section (1) of section 13 ot the Excess Profits Tax Act, 1940 
(XV of 1940), requiring a return to be furnished within sixty days from 
the date of the service of the notice, or 

( d ) under section 15 of tho last-mentioned Act, requiring a return to be 
furnished within sixty day of the receipt of the notice — 

shall, notwithstanding and judgment or order of any Court, Appellate Tribunal or 
income-tax authority to 1 he contraiy and whether or not any specified date on or 
before which the return is to be furnished is or has been given in the notice as an 
alternative, be deemed to give or have given a period of notice in full compliance 
with law, and no such notice shall be called in question or be deemed to be, or at 
any time to have been, invalid for any purposes whatsover (including any procee- 
dings, criminal or otherwise, instituted whether before or after the commencement 
of this Ordinance, under, or for a contravention of, any of the provisions of either of 
the above-mentioned Act) on the ground merely that a period insufficient in law 
within which to carry out ths requirements of the notice has been specified therein. 


RELIEF FROM DOUBLE EXCESS PROFITS TAX (BRITISH INDIA) 
DECLARATION, 1941 

Whereas it is provided by sub-section (1) of section thirty of the Finance Act, 
1940, that His Majesty may by Order in Council declare that — 

(а) under the law in force in any part of His Majesty’s dominions outside the 
United Kingdom excess profits tax is payable in respect of any profits in respect of 
which excess profits tax is, or, if there were no national defence contribution, would 
be, payable also under the law in force in the United Kingdom ; and 

(б) arrangements have been made with the Government of that part of His 
Majesty's dominions providing for the giving of relief from double taxation in respect 
of such profits in accordance with the principles in the said sub-section s t out : 

And whereas it is provided by section four of the Act of the Indian Legislature 
known as the Excess Profits Tax Act, 1940, that there shall, in respect of any busi- 
ness therein mentioned, be charged, levied and paid on the amount by which the 
profits during any chargeable accounting period exoeed the standard profits a tax 
(therein referred to as excess profits tax) which shall in respect of any chargeable 
accounting period ending on or betore the 31st day of March,* 1941, be equal to fifty 
per cent, of that excess and shall, in respect of any chargeable accounting period 
beginning after that date, be equal to such percentage of that excess as may be fixed 
by the annual Finance Act : 

And whereas it is provided by sub- section (2) of section eight of an Act of tho 
Indian Legislature known as the Indian Finance Act, 1941, that the excess profits 
tax imposed by section four of the said Excess Profits Tax Act, 1940, shall in respect 
of any chargeable accounting period beginning after the 31st day of Maroh, 1941, bo 
an amount equal to sixty six and two-thirds percent, of the amount by which tho 
profits of the business during that chargeable accounting period exceed the standard 
profits t 
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And whereas such arrangements a9 are hereinafter mentioned have been made 
between His Majesty’s Government in the United Kingdom of Great Britain and 
Northern Ireland and the Government of India : 

Now, therefore, His Majesty is pleased, by and with the advioe of His Privy 
Council, to declare, and it is hereby declared, that — 

(a) under the law in force in British India excess profits tax is payable in res- 
pect of oertain profits in respect of which excess profits tax is, or, if there were no 
national defence contribution, would be, payable also under the law in force in the 
United Kingdom ; and 

(b) arrangements have been made with the Government of India providing for 
the giving of relief from double taxation in respect of such profits in aoeordanee with 
the following principles : — 

(i) that there shall be computed the amount of excess profits tax which 
would be payable in the territory of the United Kingdom and in the territory of 
British India if excess profits tax in the o&her territory, and national defence contri- 
bution in the United Kingdom, were disregarded except in computing capital ; 

(ii) that such amount of relief from tax shill be given in each territory as 
bears to the lower of the two amounts so computed the same proportion as the 
amount so computed for that territory bears to the sum of the two amounts so com- 
puted ; and 

(iii) that where the amount so computed for either territory is found to 
have been incorrect (whether by reason of a subsequent deficiency of profits or for 
any other reason) the amount so computed shall be recalculated and the relief in 
both territories varied accordingly. 

And His Majesty is further pleased to order, and it is hereby ordered, that this 
Declaration may be cited as “ The Relief from Double Excess Profits Tax (British 
India) Declaration, 1941*’. 

INDIAN FINANCE (Amendment) ORDINANCE, 1944- 

ORDINANCE No. XXXIII OF 1944. 

An Ordinance to amend the Indian Finance Act, 1944. 

8th July , 1944. 

Whereaas an emergency has arisen which makes it necessary to amend the 
Indian Finance Act, 1944, for the purposes hereinafter appearing; 

Now, Therefore, in exercise of the powers conferred by Section 72 of the Gov- 
ernment of India Act, as set out in the Ninth Schedule to the Government of India 
Act, 1935 (26 Geo. 5, c. 2) the Governor- Gineral is pleaded to make and promulgate 
the following Ordinance: — 

1* Short title and'c o mm encement. — (1) This Ordinance may be called the 
Indian Finance (Amendment) Ordinance, 1944. 

(2) It shall come into force at once. 

2. Amendment of Second Schedule, Indian Finance Act, 1944. — In paragraph 

D of Part II of the Second Schedule to the Indian Finance Act, 1944, — 

(a) in the proviso, for the words “the profits of the previous year” the words 
the whole or part of the previous year” shall be subsituted, and shall be deemed 
always to have been substituted; 
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( 6 ) at the end of the proviso, the following Explanation shall be inserted and 
be inserted and shall he deemed always io have been inserted, namely: — 

Explanation.- For the purposes of this proviso, the expression “ ‘dividend” 
shall be deemed to include any distribution included in the expression “dividend”" 
as defined in clause (6A) of Section 2 of the Iudian Income-tax Act, 1922, and any 
auch distribution made during the year ending on the 31st day of March, 1945, shall 
be deemed to have been made in respect of the part of the previous year. 

Notification Applying Indian Finance (Amendment) Ordinance, 1944. 
to British Baluchchistan. 

Notification No. 41-W dated the 20th July\1944 . 

In pursuance of sub-section (2) of Section 95 of the Government of Inda Act r 
1935, the Governor-General in his discretion is phased to direct that the Indian Fin- 
ance (Amendment) Ordinance, 1944 (Ordinance No. XXXIII of 1944), shall apply 
to British Baluchistan. 

EXCESS PROFITS TAX ORDINANCE No. XX of 1945. 

New Delhi , the 30th June, 1945 . 

An Ordinance jurther to ame?id the Excess Profits Tax Ordinance 1943 . 

Whereas an emergency has arisen which makes it necessary [further to amend 
the Excess Prefits Tax Ordinance, 1943 (XVI of 1943), for the purposes hereinafter 
appearing; 

Now, therefore, in exercise of the powers conferred by section 72 of the Govern- 
ment of India Act, as set out in the Ninth Schedule to the Government of India 
Act, 1936 (26 Geo. 5 c.2), the Governor General is pleased to make and promulgate 
the following Ordinance: — 

1. Short title and commencement — (1) This Ordinance may be called the 
Excess the Profits Tax (Amendment) Ordinance, 1945. 

(2) It shall come into force at once. 

2. Amendment of section 2, Ordinance XVI of 1943. — In section 2 of the 

Excess Profits Tax Ordinance, 1943, — 

(a) in sub-section (1), after the first piovi-o the following proviso shall be 
inserted, namely: — 

“Provided further that, in respect of any chargeable accounting period ending 
after the 31st day of December 1944, the provbions of this sub-seetjon as modified 
by the first proviso shall have effect as if for the woids ‘nineteen-sixtyfourths’ the 
figures ‘37/128ths’ were substituted : * 

(h) to sub-section (1A) the following proviso shall be added, namely: — 

‘'Provided that in respect of any chargeable accounting period ending after the 
5 1st day of December, 1944, the provisions of this sub-section shall have effect as 
if for the words ‘niIleteursixtyfoultlls , the figures ‘37/128ths’ were substituted.” 
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Qouernment of His Highness 
The Naipab Ruler Bahadur of Bahawalpur. 


THE BAHAWALPUR EXCESS PROFIT TAX 
ACT 1943. 


An Act to impose a tax on Excess Profits arising 
out of certain businesses* 

Whereas it is expedient to impose a tax on excess profits arising out of certain 
businesses in the conditions prevailing during the present hostilities ; 

It is hereby enacted as follows 

SHORT TITLE, EXTENT AND COMMENCEMENT. 

1. (l) This Act may be called the Excess Profits. Tax Act, 1943. 

(2) It extends to the whole of Bahawalpur State. 

(3) It shall come into force on the first day of October 1943. 

DEFINITIONS 

2. In this Act, unless there is any thing repugnant in the subject or context, — 

(l) “accounting period" in relation to any business means — 

(а) where the accounts of the business are made up for successive periods of 

twelve months, each of such periods ; 

(б) in any other case, such period as the Excess Profits Tax Officer may determine ; 

Provided that in determining any accounting period under-clause (b) the Excess, 
Profits Tax Officer shall have regard to the period, if any, which is, or has been 
determined as the previous year for that business for the purposes of the Incom-tax Act : 

(2) “business" includes any trade, commerce or manufacture or any adventure in the 
nature of trade, commerce or manufacture or any profession or vocation, but does not 
include a profession carried on by an individual or by individuals in partnership if the 
profits of the profession depend wholly or mainly on his or their personal qualifications 
unless such profession consists wholly or mainly in the making of contracts on behalf 
of other persons or the giving to other persons of advice of a commercial nature in 
connection with the making of contracts : 

Provided that where the functions of a company or of a society incorporated by 
or under any enactment consist wholly or mainly in the holding of investments or other 
property, the holding of the investment or property shall be deemed for the purpose of 
this definition to be a business carried on by such company or society ; 
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Provided further that all businesses to which this Act applies carried on by the 
same person shall be treated as one business for the purposes of this Act ; 

(3) “chargeable accounting period” means — 

(а) any accounting period falling wholly within the term beginning on the 1st 
day of September, 1941, and ending on the 31st day of March, 1944, and 

(б) where any accounting period falls partly within and partly without the said 
term, such part of that accounting period as falls within the said term ; 

(4) “Commissioner" means a person appointed to be a Commissioner of Excess 
Profits Tax under Section 3 ; 

(5) “Company” means a company as defined in the Indian Companies Act, 1913, 
or formed in pursance of an Act of Parliament or of Royal Charter or Letters Patent, 
or of an Act of the Legislature of a British possession or of a law of an Indian State, 
and includes any foreign association whether incorporated or not which the Govern- 
may, by general or special order y declare to be a company for the purposes of this 
Act ; 

(6) “deficiency of profits” means — 

(i) where profits have been made in any chargeable accounting period, the amount 
by which such profits fall short of the standard profits ; 

(ii) where a loss has been made in any chargeable accounting period, the amount 
of the loss added to the amount of the standard profits ; 

(7) “director” includes any person occupying the position of a director by whatever 
name called and also idcludes any person who — 

(i) is a manager of the company or concerned in the management of the business : 

and 

(ii) is remunerated out of the funds of the business ; and 

(hi) is the beneficial owner of not less than twenty per cent, of the ordinary share 
capital of the company ; 

(8) “dividend” has the meaning assigned to the expression in Section 2 of the 
Income-tax Act ; 

(9) Excess Profits Tax Officer” means person appointed to be an Excess Profits 
Tax Officer under Section 3 ; 

(10) income” has the meaning assigned to the expression in Section 2 of the Income- 
tax Act ; 

(11) “Assistant Commissioner” means a person appointed to be an Assistant Com- 
missioner of Excess Profits Tax under Section 3 ; 

(12) “loss” means a loss computed in the same manner as, for the purposes of this 
Act, profits are to be computed ; 

(13) “person” includes a Hindu undivided family ; 

(14) “prescribed” means prescribed by rules made under this Act j 
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(15) “profits” means profits as determined in accordance with the Schedule j 

(16) "standard profits” means standard profits as computed in accordance with 
the provisions of Section 6 ; 

(17) “Government” means the Bahawalpur Government ; 

(18) “Income-tax Act” means the Indian Income-tax Act 1922, so longf as it was 
adopted by the Bahawalpur Government or the Bahawlpur Income-tax Act 1 943 as the 
case may be. 

EXCESS PROFITS TAX AUTHORITIES. 

3 . (l) There shall be the following classes of excess profits tax authorities for the 

purpose of this Act, namely : — 

(а) Commissioner of Excess Profits Tax ; 

(б) Assistant Commissioner of Excess Profits Tax ; 

(c) Excess Profits Tax Officer. 

(2) The Minister-in-Charge shall be the Commissioner of Excess Profits Tax for the 
purposes of this Act. 

3. The Assistant Commissioner of Income Tax shall be the Excess Profits Tax 
Officer for the purposes of this Act. 

(4) The Commissioner of Excess Profits Tax shall perform the functions of the 
Assistant Commissioner of Excess Profits Tax in hearing appeals in respect of assessments 
made by the Assistant Commissioner of Income Tax while exercising the powers of Excess 
Profits Tax Officer. 

(5) All officers and persons employed in the execution of this Act shall observe 
and follow the orders, instructions and directions of the Government. 

CHARGE OF TAX. 

4 . Subject to the provision of this Act, there shall, in respect of any business to 
which this Act applies, be charged, levied and paid on the amount by which the prof its 
during any chargeable accounting period exceed the standard profits a tax (in this Act 
referred to as “Excess Profits Tax”) which shall, in respect of any chargeable accounting 
period ending on or before the 31st day of March. 1944, be equal to sixty per cent, of 
that excess and shall, in respect of any chargeable accounting period beginning after that 
date, be equal to such percentage of that excess as may be fixed by the annual 
sanction of the Government. 

Provided that any profits which are, under the provisions of sub-section (3) of Section 
4 of the Income-tax Act, exempt from income-tax, and all profits from any business 
of life insurance shall be totally exempt from excess profits tax under this Act. 

APPLICATION OF ACT. 

5 . This Act shall apply to every business of which any part of the profits made 
during the chargeable accounting period is chargeable to income-tax by virtue of the 

provisions of sub-clause (i) or sub-clause ( ii ) of clause (b) of sub-section (1) of Section 4 
of the Income-tax Act, or of clause (c) of that sub-section : 

Provided that this Act shall not apply to any business the whole of the profits of 
which accrue or arise without Bahawalpur State where such business is carried on by 
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or on behalf of a person who is resident but not ordinarily resident in Bahawalpur 
State unless the business is controlled in Bahawalpur State : 

Provided further that where the profits of a part only of a business carried on by a 
person who is not resident in Bahawalpur State or not ordinarily so resident accrue or 
arise in Bahawalpur State or are deemed under the Income-tax Act, so to accrue or arise, 
then, except where the business being the business of a person who is resident but not 
ordinarily resident in Bahawalpur State is controlled in Bahawalpur State, this Act 
shall apply only to such part of the business, and such part shall for the purposes of 
this Act be deemed to be a separate business ; 

Provided further that this Act shall not apply to any business the whole of the 
profits of which accrue or arise in British India or in any other Indian State ; and 
where the profits of a part of a business accrue or arise in British India or in any other 
Indian State, such part shall, for the purposes of this provision, be deemed to be a separate 
business the whole of the profits of which accrue or arise in British India or in any other 
Indian Stale, and the other part of the business shall, for the purposes of this Act, be 
deemed to be a separate business. 

STANDARD PROFITS. 

6. (l) For the purposes of this Act, the standard profits of a business in relation 

to any chargeable accounting period shall, subject to the provisions of sub-section (3), 
be an amount bearing to the profits of the business during the standard period, if in 
respect of that business a standard period is available, the same proportion as the chaise- 
able accounting period bears to the standard period : 

(2) For the purposes of this Section the standard period shall, at the option of 
the person carrying on the business, be — 

(a) the “previous year” as determined under Section 2 of the Income-tax Act, for 
the purpose of the income-tax assessment for the year ending on the 31st day of March, 
1937, or the previous year as so determined for the year ending on the 31st day of March 
1938 ; or 

(b) the “previous year” as so determined for the year ending on the 31st dav of 

March, 1939 ; or ’ 

(c) the “previous year” as so determined for the year ending on the 31st day of 
March, 1938, and that for the for year ending on the 31st day of March, 1939 ; or 

(J) the previous year” as so determined for the year ending on the 31st day of 
March, 1939, and that far the year ending in the 31st day of March, 1940 : 

Provided that in no case shall any period of less than nine months be taken as a 
standard period. 

(3) The standard profits shall be taken to be rupees twenty-five thousand in any 
case in which the standard profits computed in accordance with sub-section (1) read with 
second proviso to this sub-section are less than this sum ; or in which no standard 
period is available ; 

Provided that if the chargeable accounting period is greater or less than one year 
the sum of rupees twenty-five thousand shall for the purpose of this sub-section be 
increased or decreased proportionately ; 

Provided further that if in respect of any business a standard period is available, the 
profits of that period shall be increased by 10% per annum of the amount by which the 
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profits of the chargeable accounting period exceed the proportionate profits of the 
standard period, and such increase shall be deemed to be allowance for increase in the 
amount of the average capital employed in the business during, the chargeable accounting 
period over the amount of the average capital employed during the standard period ; 

Provided further that if the Excess Profits Tax Officer is satisfied in the case of any 
business that special circumstances exist which justify increase of the above percentage, 
he may, with the previous sanction of the Home Minister, increase it upto 15%. 

RELIEF ON OCCURRENCE OF DEFICIENCY OF PROFITS. 

7. Where a deficiency of profits occurs in any chargeable accounting period in any 
business, the profits of the business chargeable with excess profits tax shall be deemed to 
be reduced and relief shall be granted in accordance with the following provisions : — 

(a) The aggregate amount of the profits so chargeable for the previous chargeable 
accounting periods shall be deemed to be reduced by the amount of the deficency of 
profits and the amount of excess profits tax payable in respect thereof shall be deemed to 
be reduced accordingly and the relief necessary to give effect to the reduction shall be 
given by repayment or otherwise ; 

( b ) where the amount of the deficiency of profits exceeds the aggregate amount 
of the profits so chargeable for the previous chargeable accounting periods, where there 
is no previous chargeable accounting period, the balance of the deficiency, as the case may 
be, shall be applied in reducing any profits so chargeable for the next subsequent charge- 
able accounting period, and if and so far as it exceeds the amount of those chargeable 
accounting period and so on. 

SUCCESSIONS AND AMALGAMATIONS. 

8. (l) As from the date of any charge in the persons carrying on a business, the 
business shall, subject to the provisions of this Section, be deemed for all the purposes of 
this Act to have been discontinued, and a new business to have been commenced. 

ARTIFICIAL TRANSACTIONS. 

9 . In computing profits for the purposes of this Act no deduction shall be made in 
respect of any transaction or operation of any nature if and so far as it appears that the 
transaction or operation has artificially reduced or would artificially reduce the profits. 

(2) If the Excess Profits Tax Officer is satisfied that any person has entered into 
or carried out any transaction or operation by which the profits have been or would be 
artificially reduced, he may, with the previous approval of the Commissioner, direct that 
such person shall pay, in addition to any excess Profits Tax for which he is or, but for such 
transaction or operation, would be liable, a penalty not exceeding the tax evaded or 
sought to be evaded. 

TRANSACTIONS DESIGNED TO AVOID OR REDUCE LIABILITY TO 
EXCESS PROFITS TAX. 

10. (1) Where the Excess Profits Tax Officer is of opinion that the main pur- 
pose for which any transaction or transactions was or were effected was the avoidance or 
reduction of liability to excess profits tax, he may, with the previous approval of the 
Commissioner, make such adjustments as respects liability to excess profits tax as he con- 
siders appropriate so as to counteract the avoidance or reduction of liability to excess 
profits tax which would otherwise be effected by the transaction or transactions. 

(2) Without prejudice to the generality of the powers conferred by sub-section 
(1) the power conferred thereby extend — 
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(a) to the charging with excess profits tax of persons who but for the adjustments 
would not be chargeable with any tax or would not be chargeable to the same extent ; 

(b) to the chargcing of a greater amount of tax than would be chargeable but for 
the adjustments. 

(3) Any person aggrieved by the decision of the Excess Profits Tax Officer under 
this section may appeal in the prescribed time and manner to the Commissioner. 

RELIEF IN RESPECT OF DOUBLE EXCESS PROFITS TAXATION. 

11 . (l) The Government may, by notification in the Official Gazette, make 
provision for the granting of relief in cases where both excess profits under this Act and 
excess profits tax under any law in force in British India or in any other Indian State, 
have been paid upon the profits of any business if it appears to the Government that the 
laws of British India or of any other Indian State provide for corrsponding relief in respect 
of excess profits tax charged on profits both in British India or in any other Indian State 
and in Bahawalpur State. 

(2) If any person, who has paid excess profts tax under this Act, for any chargeable 
accounting period in respect of profits arising outside Bahawalpur State in a country the 
laws of which do not provide for any relief in respect of excess profits tax charged in 
Bahawalpur State, proves that he has paid excess profits tax under the laws of the said 
country in respect of the same profits, he shall be entitled to the deduction from the 
excess profits tax payable in Bahawalpur State of a sum equal to one-half or to one-half 
of the excess profits tax payable in the said country whichever is the less. 

ALLOWANCE OF EXCESS PROFITS TAX IN COMPUTING INCOME FOR 
INCOME-TAX PURPOSES: 

12. (l) The amount of the excess profits tax payable in respect of a business for 
any chargeable accounting period diminished by any amount allowable by way of relief 
under the provisions of Section 11. shall, in computing for the purposes of income-tax 
or super-tax the profits and gains of that business, be allowed to be deducted as an ex- 
pense incurred in that period. 

(2) There shall also be so deducted the amount of any excess profits tax payable 
under any law in force in a country outside Bahawalpur State on the profits of the business 
in respect of any chargeable accounting period to the extent to which such profits arc 
liable to Excess Profits Tax under this Act, after diminishing such amount by any amonut 
which is allowable by way of relief by repayment, set off or otherwise under any law in 
the country where the tax is payable providing for the granting of relief in that country 
where excess profits tax has also been charged in Bahawalpur State : 

Provided that where, under the provisions of this Act relating to deficiencies of 
profits or under any corresponding law in force in the said country without Bahawalpur 
State, relief is given by way of repayment from excess profits tax chargeable for any 
chargeable accounting period previous to that in which the deficiency occurs, the amount 
of the deduction allowed under sub-section (1) or sub-section (2) shall not be altered but 
the amount repayable shall be taken into account in computing the profits and gains of 
the business for the purposes of income-tax as if it were a profit of the business accuring 
in the previous years as determined for that business for the purposes of Income Tax Act 
in which the deficiency of profits occurs. 

ISSUE OF NOTICES FOR ASSESSMENT. 

13. (1) The Excess Profits Tax Officer may, for the purposes of this Act, require 
any person whom he believes to be engaged in any business to which this Act applies, or 
to have been so engaged during any chargeable accounting period, or to be otherwise 
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liable to pay excess profits tax, to furnish within such period, not being less than sixty 
days from the date of the service of the notice, ns may be specified in the notice a return 
in the prescribed form and verified in the prescribed manner setting forth (along with such 
other particulars as may be provided for in the notice) with respect to any chargeable 
accounting period specified in the notice the profits of the business and the standard 
profits of the business as computed in accordance with the provisons of Section 6 or the 
amount of deficiency available for relief under Section 7 : 

Provided that the Excess Profits Tax Officer may, in his direction, extended the date 
for the delivery of the return. 

(2) The Excess Profits Tax Officer may serve on any person, upon whom a notice 
has been served under subsection (l), a notice requiring him on a date to be therein 
specifcd to produced, such accounts or documents as the Excess Profits Tax Officer may 
require and may, from time to time, serve further notices in like manner requiring the 
production of such further accounts or documents or other evidence as he may 
require : 

Provided that the excess Profits Tax Officer shall not require the production of any 
accounts relating to a period prior to the “previuos year” as determined under Section 2 
of the Income-tax Act, for the purpose of the income-tax assessment for the year ending 
on the 31st day of March, 1937. 


ASSESSMENTS. 

1 4, (l) The Excess Profits Tax Officer shall, by an order in writing after considering 
such evidence, if any, as he has required under Section 13, assess to the best of his 
judgment the profits liable to excess profits tax and the amount of excess profits tax 
payable on the basis of such assessment, or if there is a deficiency of profits, the amount 
of that deficiency and the amount of excess profits tax, if any, repayable and shall 
furnish a copy of such order to the person on whom the assessment has been made. 

(2) Excess profits tax payable in respect of any chargeable accounting period shall 
be payable by the person carrying on the business in that period. 

(3) Where two or more persons were carrying on the business jointly in the 
chargeable accounting period, the assessment shall be made upon them jointly and, in the 
case of a partnership, may be made in the partnership name. 

(4) Where by virtue of the foregoing provisions an assessment could, but for his 
death, have been made on any person either solely or jointly with any other person or 
persons, the assessment may be made on his legal representative either solely or jointly 
with that other person or persons, as the case may be. 

POWER TO MAKE PROVISIONAL ASSESSMENT. 

14A (1) The Excess Profits Tax Officer, before proceeding to make an assessment 
(in this section referred to as the regular assessment) under Section 14, may, at any 
time after the expiry of the period specified in the notice issued under sub-section (1) of 
Section 13 as that within which the return therein referred to is to be furnished, and 
whether the return has or not been furnished, proceed to make in summary manner a 
provisional assessment of the amount by which ths the profits of the chargeable 
accounting period exceed the standard profits and the amount of excess profits tax 
payable thereon. 

(2) Before making such provisional assessment the Excess Profits Tax Officer shall 
give notice in the prescribed form to the person on whom assessment is to be made 
of his intention to do so, and shall with the notice forward a statement of the amount 
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of the proposed assessment, and the said person shall be entitled to deliver to the Excess 
Profits Tax Officer at any time within fourteen days of the receipt of the said notice 
a statement of his objections, if any, to the amount of the proposed assessment. 

(3) On expiry of one month from the date of service of the notice referred 
to in sub-section (2). or earlier if the assessee agrees to the proposed assessment, the 
Excess Profits Tax Officer may, after talcing into account the objections, if any, made 
under sub-section (2), make a provisional assessment, and shall furnish a copy of the 
order of assessment to the assessee I 

Provided that assent to the amount of the assessment, or failure to make objection 
to it, shall in no way prejudice the assessee in relation to the regular assessment. 

(4) In making any such provisional assessment the Excess Profits Tax Officer 
shall make allowances for any deficienceie3 of profits for previous chargeable 
accounting periods which are under the provisions of Section 7 to be set off against 
the excess profits of the chargeable accounting period in respect of which the 
assessment is being made : 

Provided that where such deficiencies of profits have not been determined 
under sub-section (1) of Section 14 the Excess Profits Tax Officer shall estimate the 
amount thereof to the best of his judgment. 

(5) There shall be no right of appeal against a provisional assessment made under 
this section, and it shall, until a regular assessment is made in due course under 
Section 14, determine the amount of excess, profits tax due from the assessee. 

(6) If, when a regular assessment is made in due course under Section 14, the 
amount of excess profits tax payable thereunder is found to exceed that determined as 
payable by the provisional assessment, it shall be reduced by the amount determined 
as payable by the provisional assessment. 

(7) If, when a regular assessment is made in due course under Section 14, the 
amount of excess profits tax payable thereunder is found to be less than that determined 
as payable by the provisional assessment, any excess of tax paid as a result of the pro- 
visional assessment shall be refunded to the assessee together with interest at 5 per cent 
per annum calculated from the date of payment of such excess tax to to the date of 
the order of refund, both days inclusive. 

PROFITS ESCAPING ASSESSMENT. 

15. If, in consequence of definite information which has come into his possession, 
the Excess Profits Tax Officer discovers that profits of any chargeable accounting period 
chargeable to excess profits tax have escaped assessment, or have been under-assessed, 
or have been the subject of excessive relief, he may at any time within five years of the 
end of the chargeable accounting period in question serve on the person liable to 
such tax a notice containing all or any of the requirements which may be included in a 
notice under Section 13, and may proceed to assess or re-assess the amount of such 
profits liable to excess profits tax and the provisions of this Act shall, so far as may be, 
apply as if the notice were a notice issued under that Section. 

PENALTIES. 

1 6. If the Excess Profits Tax Officer, the Assistant Commissioner or the 
Commissioner, in the course of any proceedings under this Act, is satisfied that any 
person has, without reasonable cause, failed to furnish the return required under 
sub-section (1) of Section 13, or to produce or cause to be produced the accounts or 
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documents or others evidence required by the Excess Profits Tax Officer under sub-section 

(2) of that Section, or has concealed particulars of the profits made or has deliberately 
furnished inaccurate particulars of such profits, he may direct that such person shall pay 
by way of penality, in addition to the amount of any excess profiLs tax payable, a sum 
not exceeding — 

(a) where the person lias failed to furnish the return required under sub-section 
(l) of Section (1) of Section 13, the amount of the excess pofits tax payable ; and 

(b) in any other case, the amount of excess profits tax which would have been 
avoided if the return made had been accepted as correct. 

17. (1) Any person objecting to the amount of excess profits tax for which he is 
liable as assessed by the Excess Profils Tax Officer or denying his liability to be assessed 
under this Act, or objecting to any penalty imposed by the Excess Profits Tax Officer, 
or the amount of any deficiency of profits as assessed by the Excess Profits Tax Officer, 
or to the amount allowed by the Excess Profits Tax Olficer by way of relief under any 
provision of this Act or to any refusal by the Excess Profits Tax Officer to grant relief 
may appeal to the Commissioner. 

(2) An appeal shall ordinarily be presented within forty-five days of receipt 
of the notice of demand relating to the assessment or penalty objected to, or in the 
case of an appeal against the assessment of a deficiency of profits, within forly- 
five days of receipt of the copy of the order determining the deficiency, or in the 
case of an appeal against the amount of a relici granted or a refusal to grant relief, 
within forty-five days of the receipt of the intimation of the order granting or refusing to 
grant the relief, but the Commissioner m iy admit an appeal after the expiration of 
that period if he is satisfied that the appellant had sufficient cause for not presenting 
it within that period. 

(3) An appeal shall be in the prescribed form and shall be verified in the 
prescribed maimer. 

(4) The Commissioner shall hear and determine the appeal and, subject to the 
provisions of this Act, shall pass such orders as he thinks fit, and such orders may 
include an order enhancing the assessment or a penally : 

Provided that an order enhancing an assessment or penalty shall not be made unless 
the person affected thereby has been given a reasonable opportunity of showing cause 
against such enhancement. 

(5) The procedure to be adopted in the hearing and determination of appeals 
shall be in accordance with the rules made in this behalf by the Government. 

18. (1) The Commissioner may of his own motion call for the record of any 
proceeding under this Act which has been taken by any Excess Profits Tax Officer 
subordinate to him, and on receipt of the record may make such enquiry, or cause such 
enquiry to be made, and, subject to the provisions of this Act, may pass such orders 
thereon (including an order enhancing an assessment) as he thinks fit : 

Provided that he shall not pass any order prejudicial to a person to whose business 
this act applies without hearing him, or giving him a reasonable opportunity of being 
heard. 

RECTIFICATION OF MISTAKES. 

19. The Commissioner may, at any lime within four years from the date of any 
order passed whether by himself or Excess Profits Tax Officer under this Act, rectify any 
mistake in any evidence recorded during assessment or appellate proceedings, or any 



10 


INDUN EXCESS PROFITS TAX ACT 1940. 


mistake apparent from the record and shall within the like period rectify any mistake 
apparent from the record which has been brought to his notice by a person to whose 
business this Act applies : 

Provided that no such rectification shall be made having the effect of enhancing 
the liability of any person unless that person has been given a reasonable opportunity 
of being heard. 

APPLICATION OF PROVISIONS OF THE INCOME-TAX ACT. 

20 . The provisions of Sections 4- A, 4-B, 10, 13, 2 4-B, 29, 36 to 44 (inclusive) 44D, 
45 to 18 (inclusive), 65 to 67-A (inclusive) of the Income-tax Act, shall apply with 
such modifications, if any, as may be prescribed, as if the said provisions were provisions 
of this Act and referred to excess profits tax instead of to income-tax, and every officer 
exercising powers under the said provisions in regard to income-tax may exercise the 
like powers under this Act in regard to excess profits tax in respect of cases assigned to 
him under sub-section (3) as he exercises in relation to income-tax under the said Act . 

Provided that references in the said provisions to the assessce shall be construed as 
references to a person to whose business this Act applies. 

INCOME-TAX PAPERS TO BE AVAILABLE FOR THE PURPOSES OF THIS ACT. 

21. (l) Notwithstanding anything contained in the Income-tax Act, all information 
contained in any statement or return made or furnished under the provisions of that Act 
or obtained or collected for the purposes of that Act may be used for the purposes of 
Act. 

(2) All information contained in any statement or return made or furnished under 
the provisions of this Act or obtained or collected for the purposes of this Act may be 
used for the purposes of the Income-Tax Act. 

FAILURE TO DELIVER RETURNS OR STATEMENTS, 

22. If any person fails without reasonable cause or excuse, to furnish in due time 
any return or statement or to produce, or cause to be produced under Section 13, he shall 
on conviction by a Magistrate be punishable with fine which may extend to five hundred 
rupees, and with a further fine which may extend to fifty rupees for every day during which 
the default continues. 

FALSE STATEMENT AND DECLARATION. 

23. If a person makes in any return required under Section 13 any statement which 
is false, and which he cither knows or believes to be false, or does not believe to be 
true, he shall be punishable on conviction by a Magistrate with simple imprisonment which 
may extend to six months, or with fine which may extend to one thousand rupees, or with 
both. 


INSTITUTION OF PROCEEDINGS AND COMPOSITION OF OFFENCES. 

24. (1) A person shall not be proccded against for an offence under Section 22 
or Section 23 except at the instance of the Commissioner. 

(2) No prosecution for an offence punishable under Section 22 or Section 23 or 
under the Indian Penal Code shall be instituted in respect of the same facts as those in 
respect of which a penalty has been imposed under this Act. 

(3) The Commissioner may, eithei before or after the institution of proceedings, 
compound any offence punishable under Section 22 or Section 23. 

POWER TO MAKE RULES. 

25. (1) The Government may make rules for carrying out the purposes of this Act. 
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(2) Without prejudice to the geneiality of the foregoing power, such rules may. 

(a) prescribe the procedure to be followed on appeals, applications for 
rrectification of mistakes, and applications for refunds ; 

(а) prescribe the procedure to be followed on appeals, applications for rectifica- 
tion of mistakes, and applications for refunds ; 

(б) provide for the adaptation to excess profits tax of any of the provisions of 
the Income-tax Act which are made applicable to excess profits tax by Section 20 
or of any rules made under any such provisions ; 

(c) provide in regard to companies whose business consists wholly or mainly in 
the dealing or in holding of investments for the granting of exemption or relief from 
liability to excess profits tax of profits derived from investments in other companies 
the profits of which have been subjected to excess profits tax in Bahawalpur State ; 

(d) provide for any matter which by, or under, this Act is to be prescribed. 

<* 

(3) The power to make rules conferred by this Section shall be exercised in like 
manner as the power to make rules under Section 59 of the Income-tax Act. 

THE SCHEDULE. 

[See Section 2 (15)]. 

Rules for the computation of profits for purposes of Excess Profits Tax. 

1. The profits of a business during the standard period, or during any 
chargeable accounting period, shall be separately computed, and shall, subject to the 
provisions of this Schedule, be computed on the principles on which the profits of 
a business are computed for the purposes of Income-tax under Section 10 of the 
Income-tax Act : 

Provided that any sums (other than any interest paid by a firm to a partner 
of the firm) excluded under the proviso to clause (iii) of sub-section (2) or clause (a) of 
sub-section (4) of that section from the allowances made in computing the profits of the 
business for the purposes of income-tax shall, if paid, be included in those allowances when 
computing the profits of the business for the purposes of excess profits-tax : 

Provided that where the profits during any standard period have already been 
determined for the purpose of an assessment under the Income-tax Act, such profits 
as so determined shall, subject to the adjustments required by this Schedule, be taken 
as the profits during that period for the purpose of excess profits tax : 

Provided further that where a standard period or chargeable accounting 
period is not an accounting period, the profits or losses of the business during any 
accounting periods wholly or partly included within the standard period or chargeable 
accounting period shall be so computed as aforesaid, and such division and apportion- 
ment to specific periods of those profits or losses and such aggregation of those profits 
and losses, or any apportioned part thereof shall be made as appears neceessary to 
arrive at the profit during the standard period or chargeable accounting period and 
any such apportionment shall be made in proportiou to the number of months or 
fractions of months in the respective periods unless the Excess Profits Tax Officer, having 
regard to any special circumstances, otherwise directs. 

2. . The profits of a business during the standard period shall be computed on the 
same basis and in the same manner as the profits of that business are under the Income-tax 
Act, as followed in the accounting period, computed for the chargeable accounting, 
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period, notwithstanding that the said Act may not have been in force in the standard 
period. 


3. (1) The principle of adding the allowance for depreciation for any one period 
to the allowance for depreciation for any subsequent period and deeming it to be part 
oi the allowance for such subsequent period shall not be followed. 

(2) No allowance shall be made for any loss other than a loss sustained in a 
business to which this Act applies. 

(°>) Nothing in this Act shall be construed as permitting the application, in comput- 
ing piofits for the purposes of the excess piofits lax, of the pi ovisions of sub-section (2) 
of Section 21 of the Income-tax Act. 

4. (1) Income received from investments shall be included in the profits in the 
profits cases and to the extent provided in sub-rules (2), (2 A) and (1) of this rule and 
not otherwise. 

(2) In the case of the business of a building society, or of a money-lending business, 
banking business, insurance business or business consisting wholly or mainly in the 
dealing in oi holding of investments, the piofits shall include all income received from 
investments, whethei or not such income is included in the profits charged under 
Section 10 of the Income-tax Act, or is chatgcd under any other Section of that Act, or 
has been subjected to deduction of tax at source or is free of oi exempt from income-tax. 

(?A) In the case of a business part of which consists in banking insurance 
or dealing in investments, not being a business to which sub-rule (2) of tins r u |e 
applies, the profits shall include all income received from investments held for the 
purposes of thatjiart of the business, being income to which the persons carrying on the 
business are 1 eneficially entitled. 


(3) In the case of a business which consists wholly or partly in the letting out of 
properly on lure, the income from the pioperty shall be included in the profits of the 
business whether or not it has been charged to in corac-tax under Section 9 of the 
Income-tax Act, or or under any other Section of that Act. 


(4) Where the person carrying on a business is the beneficial owner of anv 
investments, the income from which is by virtue of the provisions of this rule not 
to be taken into account in computing the profit* of the business, and a deduction 
would ajiart from the provisions of tins .ole. fall to be made in respect of interest on 
borrowed money, the deduction (if any) to be made in respect of that interest shall be 
computed as if the principal of the borrowed money were reduced by the value of tho^e 
investments : 


Provided that where the person carrying on the business is not a company, no 
such lcduction snail be deemed to be made m the principal of any borrowed money 
m respect of any investments unless the investments are mortgaged, charged or 
pledged as security for the repayment of that money and interest thereon. 2 

5 No deduction shall be made on account of liability to pay, or payment of 

income-tax, super-tax, or excess profits -ax. payment or, 

6 (1) In the case of a business carried on, in any accounting period which 
constitutes or includes a chargeable accounting period, by a company the directors 
whereof have throughout that accounting period a controlling interest therein- 


(a) In computing the profits for that accounting period ; and 
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(b) if the standard profits of the business are computed by reference to the profits of 
a standard period also in computing 1 , in relation to any such chargeable accounting period, 
the profits for the standard peiiod, no deduction shall be made in respect of directors 
remuneration. 

(2) In sub-rule (l) of this lule the expression “ directors' remuneation ” docs m ,t 
include— 

(a) The Termination of any director who is required to devote substantially the whole 
of his time to the service of the company in a managerial or technical capacity and 
is not the beneficial owner of, or able either directly or through the medium of other 
companies or by any other indirect means, to conti ol, more than five per cent, of 
the ordinary share capital of the company, or 

(/>) the remuneration of any managing agent where such remuneration is included 
in the profits of the managing agent's business tor the purpose of excess profits tax- 

(3) If, in the case of a business carried on by a company in any accounting 
period which constitutes or includes a chargeable accounting period, the directors of the 
company — 

(а) have during any part of that accounting period, or 

(б) had during the whole or any part of any pievious accounting period which 
includes the whole or any part of any chargeable accounting peiiod or the whole or 
any part of the standard period (if any), 

a conti oiling interest therein, and the case is not one to which sub-rule (l) of 
this rule applies, then, no deduction shall be made in icspecl of directors’ 
remuneration either in computing the profits for the firsl-menlincJ accounting period 
oi in computing in relation to any chargeable accounting period wholly or partly 
included in that accounting period, the profits of the standard period (if any). 

7. In the case of a business carried on by a company, if the standard profits 
of the company are computed by reference to the profits during a standard period, 
no deduction shall be allowed in respect of remuneration paid to a managing agent 
in excess of the amount which would have been payable to that managing agent if 
the agreement in force in the standard period had been enforced in the chargeable 
accounting period except where such rcmuneialion is subjected to excess profits tax 
in the hands of the managing agent. 

8. When the performance of a contract extends beyond the accounting period, 
there shall (unless the Excess Profits Tax Officer, owing to any special circumstances, 
otherwise directs) be attributed to the accounting period such proportion of the entire 
profits or loss which has resulted, or which it is estimated will result, from the 
complete performance of the contract as is properly attributable to the accounting 
period, having regard to the extent to which the contract was performed therein : 

Prov.ded that when any such contract has been completed and the profits have 
been finally ascertained, if the aggregate of the amounts attributed to previous 
accounting periods exceeds the profit, as finally ascertained, from the complete 
performance of the contract, an adjustment shall be made to reduce the amounts so 
attributed to the various chargeable accounting periods to the amount of the profits 
as finally ascertained. 


:o:- 
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EXCESS PROFITS TAX RULES, 1943. 

In exercise of the powers conferred by Section 25 of the Excess Profits Tax Act, 
1943, the Government makes the following rules, namely : — 

SHORT TITLE. 

1. These rules may be called the Excess Profits Tax Rules, 1943. 

DEFINITIONS. 

2. In these rules — 

(i) “the Act” means the Excess Profits Tax Act, 1943 ; 

(n) “applied section” means a section of the Income Tax Act, applied by 
Section 20 of the Act and rule 3 ; 

(ni) “Form” means a form as set out in the schedule to these rules ; 

(ivj “Government” means the Bahawalpur Government. 

ADAPTATION OF THE INCOME-TAX ACT, 

3. The provisions of Sections 4 A, 4B, 10, 13, 24B, 29, 36 to 44 (inclusive), 
45 to 48 (inclusive), 49E, 49F, 50, 54, 61 to 63 (inclusive) and 65 to 67A (inclusive) 
of the Income Tax Act, shall apply with the following modifications, namely : — 

(/) All references to “this Act” except those in the proviso to clause (in) of 
sub-section (2) of Section 10, the first proviso to sub-section (1) of Section 54 
where they last occur, shall be construed as references to “the Act”. 

(,Yi) All references to “Income Tax” except those in the expression “Income 
Tax Practitioner” occurring in sub-section (1) of Section 61, in clause (iv) of sub- 
section (2) of Section 61, shall be construed as references to “Excess Profits Tax”. 

MODIFICATION OF SECTION 10. 

(//) In Section 10 : — 

(а) Clauses (b) and (c) of the proviso to clause (v/) of sub-section (2) shall be 

omitted ; 

(б) For sub-section (7), the following sub-section shall be substituted, namely : — 

“(7) Notwithstanding anything to the contrary in this Section or in the Excess 
Profits Tax Act, 1943, the profits of any business, of insurance, other than life 
insurance, shall be computed in accordance with the rules contained in the Schedule 
to the Income Tax Act, in so far as they are applicable to such business”. 

MODIFICATION OF SECTION 13. 

(in) In Section 13 the word and figures “and 12” shall be omitted. 
MODIFICATION OF SECTION 24B: 


(iv) In Section 24B : — 
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(a) In sub-sc ction (2)— 

(1) the words and figures “before the publication of the notice referred to in 
sub-section (1) of Section 22 or” shall be omitted, and 

(2) for the words and figures “sub-section (2) of Section 22 or Section 34”, where- 

ever they occur, the words and figures “sub-section (1) of Section 13 or Section 15 

of the Excess Profits Tax Act, 1943”, shall be substituted ; 

(3) for the words “total income” the words “excess profits” shall be substituted. 

(b) In sub-section (3) — 

(1) for the words and figures “Section 22” the words and figures “sub-section (l) 
of Section 13 of the Excess Profits Tax Act. 1943”, shall be substituted ; and 

(2) for the words and figures “Sections 22 and 23” the words and figures “sub- 
section (2) of Section 13 of the Excess Profits Tax Act, 1943” shall be substituted. 

(3) For the words “total income” the words excess profits” shall be substituted. 

MODIFICATION OF SECTION 37. 

(v) In Section 37, for the words “this chapter” the words, figures, figures and 

brackets “Sections 8 to 1 9 (inclusive of the Excess Profits Tax Act, 1943)” shall be 

substituted. 

MODIFICATION OF SECTION 40. 

(t>i) For Section 40 the following Section shall be substituted, namely : — 

“40. In the case of any agent or any person residing out of Bahawalpur 
State being entitled to receive on behalf of such person any profits chargeable under 
the Excess Profits Tax Act, 1943, the Tax shall be levied upon and recoverable from 
such agent in like manner and to the same amount as it would be leviable upon 
and recoverable from such person if resident in Bahawalpur State and in direct 
receipt of such profits, and all the provisions of the said Act shall apply accordingly : 

Provided that the tax may be levied upon and recovered from such non-resident 
person direct.” 


MODIFICATION OF SECTION 41. 

(vii) The proviso to sub-section (l) of Section 41 shall be omitted. 

MODIFICATION OF SECTION 42. 

( viii ) In the first proviso to sub-section (l) of Section 42, the words and figures 
“the Income Tax so chargeable may be recovered by deduction under any of the 
provisions of Section 18 and that” shall be omitted. 

MODIFICATION OF SECTION 44, 

(tx) For Section 44, the following Section shall be substituted, namely : — 

“44, where any business on by firm or association of persons has been discontinued, 
every peison who was at the time of such discontinuance a partner of such firm or 
a member of such association shall in respect of the profits of the firm or association, 
be be jointly and severally liable to assessment ander Section 14 of the Excess 
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Profits Tax Act, 1913, ami for the amount of tax payable, and all the provisions 
of the said Act shall, so far as may be, apply to any such assessment”. 

MODIFICATION OF SECTION 45. 

(x) In Section 45 — 

(a) The woids, bracket, figures and letter “under sub-section (3) of Section 23A or” 
shall be omitted ; 

(« For the woids and figures “Section 31 or Section 32 or Section 33”, the 
words and figures “sub-section (4) of Section 17 or Section 18 of the Excess Profits 
Tax Act, 1913’ shall be substituted. 

(r) For the words and figures “under Section 30”, the words and figures “under 
Section 17 of the Excess Profits Tax Act, 1943” shall be substituted; 

(t/) In the proviso, for the words “which is due in respect of that amount of his 
income which” the words “which relates to excess profits rrom such income as” shall 
be substituted. 


MODIFICATION OF SECTION 16. 

(a/) sub-section (3) of Section 16 shall be omitted. 

MODIFICATION OF SECTION 47. 

(xii) In Section 47 — 

(a) the words and figures “sub-section (2) of Section 25, Section 28, or” shall be 
omitted : 

(/>) after the figures “46” the words and figures or under the provisions of Section 
9 or Section 16 of the Excess Profits Tax Act, 1913” shall be inserted; 

( r ) For the words “this chapter” the words and figures the “applied Sections 45 
and 46” shall be substituted. 

MODIFICATION OF SECTION 48. 

(aw) In Section 48 — 

(a) For sub-section (l) the following sub-section shall be substituted, namely 

“(l) If any person, to whose business the Excess Profits Tax Act, 1943, applies, 
satisfies the Excess Profits Tax Officer that the amount of tax paid by him for any 
chargeable accounting period exceeds the amount with which he is properly chargeable 
under the said Act for that period he shall be entitled to a refund of any such excess”. 

( b ) Sub-section (3) shall be omitted. 

(c) In sub-section (4) the words, bra 'kets and figures “or to entitle any person 
to claim a refund of tax payable before the commencement of the Indian Income Tax 
claim but for the passing of that Act” shall be omitted. 

MODIFICATION OF SECTION 49F. 

(xiv) In Section 49F, for the word and figures or “49 A”, the following shall be 
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substituted, namely 

4, or under Scclion 7 or Scclion 11 of ihe Excess Profits Tax Act, 1913”. 

MODI! I CATION OF SECTION 50. 

U*f>) For Scclion 50, the following Section shall be substituted, namely 

“50, No claim to any refund of Tax under the Excess Profits Tax Act, 1913, 
shall be allowed unless it is made within four years from the Iasi day of the financial 
year commencing next after the expiry of the accounting period which constitutes or 
includes the chargeable accounting peiiod in respect of which the claim to such refund 
arises.’* 


MODIFICATION OF SECTION 54. 

(.w»i) In Section 54— 

(u) In sub-section (l) for the won Is “this chapter”, the words and figures “Sections 
22, 2o and 2 l of the Excess Piofits Tax Act, 1913’* shall be substituted ; 

(f>) In sub-f.cclion ( >)» clauses (c) and (m) shall be omitted : and in daue (l) for 
the figures and words “49 of this Act”, the figuics and VvOrdo “] 1 d the E:c;ss 
Profits Tax Act, 1913” shall be substituted ; 

(0 sub-section ( l) shall be omitted, 

MODIFICATION OF SECTION 66. 

• 

{.wti) In sub-section (2) of Section 66 for the words and figures “Section 31 or Section 
32, or of an order under Section 33 enhancing an assessment or oLhetwisc piejudicial 
to hnn”, the following shall be substituted, namely : — 

“sub-section (3) of Section 10, or sub-section (2) of Section 18 of the Excess 
Profits 1 ax Act, 1943, read with sub-section (2) of Section 33 of the Income Tax Act. 

ADAPTATION OF INDIAN INCOME-TAX RULES 1922. 

(i) Rules 8. 23, 21, 33, 34, 4 1, 45 and 16 of the Indian Income Tax Rules. 192?, 
shall, .apply subject to the modification that all references thmem to “income Tax’* 
and “the Income Tax Officer” shall be construed as reference to “Exccsj Profits Tax'* 
and 4 the Excess Profits Tax Officer’* respectively. 


FORM OF NOTICE OF DEMAND UNDER APPLIED SECTION 29. 

(5) The Notice of Demand or of determination of a def.cieney of Piofits under 
applied Scclion 29 shall be in Forms E. P. 4 and E, P. 4A. 

FORM OF NOTICE IN DEFAULT OF PAYMENT. 

(6) The Notice in default of payment of Excess Profits Tax sh ill be in Form 

L. r. 6. 


o i 6A \ N , oticc undcr sub - sc ction (2) of Section 14A of the Act rhnll be in Form 
t. P. 3 and the order of assessment and Notice of Demand in respect of provisional 
assessment made under sub-section (3) of the said Section shall be in Form E. P. 8. 
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FORM OF RETURN UNDER SECTION 13(1). 

(7) The return requited under sub-section (l) of Section 13 of the Act shall be 
in Forms E. P. 1 and E. P. 1 A. 

FORM OF APPEAL UNDER SECTION 17. 

(8) An appeal under Section 17 of the Act shall be — 

(a) In Fonn E. P. 10 if against the amount of assessment made or a deficiency 
of profits under sub-section (1) of Section 14 of the Act ; 

(I.) In Few ru E. P. 11 if against an older impming a penalty under Section 10 or 
Section 10 ol the Act or under sub-oeciion (1) of applied Section 40 ; 

(') In Foi in E P. 12 it in respect of an alleged in .ufficient relief or refund or a 
refusal to grant relief or icfund, by the Excess Profits Tax Officer. 

FORM OF APPLICATION FOR REFUND UNDER Sec 7. 

(0) An application for refund of E>.cc Profits Tax und* r Section 7 of the Act 
in respect of a deficiency of Profits shall be in Form E. P. 9. 

FORM OF APPLICATION FOR RELIEF UNDER SECTION 11. 

(10) An application under Section 11 of the Ac t for relief in rc «pect of double 
taxation shall be in Form E. P. 1 3. 


COMMISSIONER TO BE REPRESENTED AT HEARING OF APPEALS 
AND APPLICATIONS. 

(l) At the hearing of any appeal or application under the Act by the Special 
Board of Judicial Committee the Commissioner shall have the right to be icprcsentod by 
the Excess Profits Tax Officer or such other person as may be appointed by the Com- 
missioner in that behalf. 

(2) Notice of the date appointed for the hearing of any appeal or application under 
the Act shall also be given to the Excess Profits Tax Officer. 


:o: 
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EXCESS PROFITS TAX RULES, 1943. 
SCHEDULE. 


Reference to be quoted 
in nil communications. 


Form E. P. I. 
EXCESS PROFITS TAX. 


To 


In pursuance of provisions of Seel ion 13 (1) of Excess Profits Tax Act, 1943, you 
are hereby required to furnish within sixty days from the date of the service of this 
notice, in the form provided overleaf, a Return of the profits arising from the business 

cartied on by/carried on in the name of 

during the chargeable accounting period commencing 

V) and ending 19 , together with such other 

particulars relating thereto as are specified therein, The return duly signed by you, and 
the other particulars required therein, should be delivered to me at address given below. 

Notes for your guidance arc contained in the enclosure to this form. If you 
desire any further information, application should be made to this office. 

If you desire to apply for increase of percentage in terms of 3rd Proviso to Section 
6(3) under special circumstances you are requested to give reasons for it along with 
detailed calculations in support of the proposed increase of percentage. 

Which standard period do you wish to elect under Section 6 (2) ? 


Excess Profits Tax Officer. 


Address. 


Dated the 


194 . 


E. P. I. 
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EXCESS PRO- 

Rcturn of profits arising f.ora business in the chargeable accounting period 
thereto. 


(1) Name and addiess of the person by whom the business was carried on in the above 
chargeable accounting period. 


(•>) In the case of a person not i evident in Baiiawalpiir Slate, carrying on business in 
Bahawzdpur State iluough an agent resident in Buhawnlpur State, the full name and 
addie's of the agent thiough whom the business was earned on in the above chargeable 
accounting penod. 

(3) Nature of business carried on. 


(4) Amount of profit:; arinner in the above chargeable accounting period, computed 
m accoi dance with the Act. (See hLtes for Guidance, Notch.) 

(5) Amount of c lanHard profits commuted in accordance with the Act. (See Notes 
for Guidance, Note 4,) 

(6) Ba .is of computation of standard pi of ita adopted 

(«) The profits of a standard period ; and 

(A) Allowance of 10 ".* per a on mil of the amount by whi:h the profits of the charge- 
able accouiiling penod eject'd Ihe piof.lj of (he nl.iiid.nd period. 

(7) In the case of (t (a) above particulars of standard period chosen or the date 
of commencement of business. (See Notes lor Guidance, Note 5.) 

(8) Proportionate amount of standard profits in the ratio of the chargeable accounting’ 
pciiod to the standard period. (Sec Notes for Guidance, Note d (/)) 


„ FURTHER PAkTI- 

You aie required to furnish — 

(/) Copies of the Tiading Accounts, PtofiLs and Loss Accounts and Balance Sheets 
made up, which constitute or include any part of the stand. ud period or of the charge- 

(//) a copy of your computation of your profits of the chargeable accounting 
amount of profits as computed for Income-tax purposes with other details. 

STATE WHETHER YOU MARE THE RETURN— 

As proprietor of the business : 

As partner in a partnership ; j 

As manager or Kad a of a Hindu | 

undivided family : j 

As principal officer of a company ; j 

As member of an association . 

As legal representative of a deceased person ; 

As liquidator of a company which 
is being wound up ; or 
As agent for a person not resident 
in Bahawalpur State. 



BHAWALrUR E. F. T. ACT 1943. 


21 


FITS TAX. 

commencing* • • 19 , and ending..... 19 , and other particulars relating 


(0 

( 2 ) 


(3) 


(4) Rupees 


(5) Rupees 


( 6 ) 


(7) 

( 8 ) 

CULARS REQUIRED. 

of the business for all periods, for which the accounts of the business have been 
able accounting period ; 

period, and of the standard period where a standard peiiod is chosen, showing the 


DECLARATION. 

I hereby declare that, to the best of my kngwledge and and belief the information 
given in this return is correct and complete, and the particulars transmitted herewith are 
truly staled. 

Dated this day of 19 . 


Signature. 


Address. 
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Schedule of further particulars required under Section 13 (1) of the Excess Profits Tax 
Act, 1943. 

In the case of a Company 
(a) The name and address of any 
company, whether or not resident 
in Bahawalpur State, or trading* 
in Bahawalpur State. 

(A) In the case of a private limited 
company, 1 lie names of the shaie- 
holders in the accounting period 
which constitutes or includes 
the chargeable accounting period, 
with full particulars of the shares 
held by each, (See Notes for 
Guidance, Note 8.) 

(If this space is insufficient, please 
attach a schedule of the lequired 
particulars.) 


PENALTIES. 

(l) Failure, without reasonable excuse, to deliver the return with the other 
particulars lequired by the Excess Profits Tax Officer under the pi ovisu n* of the F.\ce;s 
Profits Tax Act, the concealment of purticulai t of piofils an* ing fiom, or the deliberate 
furnishing of inaccurate paihculars of such piolils cntuil penalties ui.der Sections 10,21? 
for 23 of the Act. 

The penalties .are, in the case of failure to deliver the return a sum not 
exceeding the amount of Excess Profits Tax payable, or, in other cases, a sum not 
exceeding the amount of the excess profits tax that would have been avoided if the 
return made had been accepted as correct. Alternatively, on conviction before a 
Magistrate, failure to make the return involves a fine which may extend 
to Rs. 500, with a further fine which may extend to Rs, 50 for every day 
during which the default continues, and a false return is punishable with simple imprison" 
ment which may extend to six months, or with a fine which may extend to Rs. I,0u0, 
or with both. 

2. The penalty for entering into any fictitious or artificial transaction, or for carrying 
out any fictitious or aitificial operation for the put poses of reducing any excess 
profits which are or would be chargeable to excess profits tax is, in addition to such 
transaction or operation being treated as null and void for excess profits tax purposes, a 
sum not exceeding the tax evaded or sought to be evaded. 

(Section 9.) 

Excess Profits Tax Act, 1943. 

NOTES FOR GUIDANCE OF PERSONS MAKING RETURNS OF PROFITS. 

1. Charge to Excess Profits Tax. 

Excess Profits Tax is charged on the amount by which the profits of a business 
arising in a chargeable accounting period exceed the propoitionate standard prof K 
The rate of tax is 60 per cent, in the case of chargeable accounting period ending before 
1st April 1944. 


2. Business chargeable to the Tax. 
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Subject to the exceptions referred to in the next paragraph of these notes, the 
charge applies to all businesses : — 

(a) the profits of which accrue or arise to a peison resident in Buhawalpur State, 

whether such profits accrue or anse within or without Bahawalpur State ; < 

(b) the profits of which accrue or arise in Bahawalpur Slate, or arc deemed by the 
provisions of the Income-tax Act, so to acciirc or arise to a person not resident in 
Bahawalpur State ; 

Blit (/) where the profits of a business accrue or arise without Bahawalpur State 
to a lesideiit in Bahawalpur Slate who it; not ordinarily so resident, such business is 
not chargeable unless the business is controlled in Bahawalpur State ; 

(") wlieic the profits of part only of a business, carried on by a person not resident 
in Bahawalpur State, or not ordinarily resident, accrue or aiise in Bahawalpur State or 
are deemed under the provisions of the Income-tax Act, so to accrue or arise, then 
onl y the piofils of such part of the business are changeable unlc*4 the business of a person 
resident but not ordinarily resident in Bahawalpur State, and such business is con- 
trolled in Bahawalpur State, and 

(in) in relation to any chargeable accounting period which is the ‘previous year” 
under the Income-tax Act, for any year of assessment after 1941-12 — 


(a) where the profits of a business wholly accrue or arise in British India or any other 
Indian State, such business is not charagcablc ; and 

(/>) whcic the profits of a part of a business accrue or arise in British India or any 
othei Indian Stale, such part is not chargeable. 


(Section 5.) 

Business includes any trade, commerce or manufacture or any adventure in the 
nature of trade, commerce or manufacture or any profession or vocation. 


[Section 2 (2).] 

All business to which the Act applies carried on the same person are to be treated 
as one business for the purposes of the Act. 


[Section (2), Second Proviso.] 

Investment Companies, etc. 

Where the functions of a company (see Note 14) or society incorporated by or 
under any enactment consist wholly or mainly in the holding of investments or other 
property, the holding of the investments or property shall be deemed to be a business 
carried on by such company or society. 


3. Exceptions from the Charge. 


[Section 2 (2), First Proviso.] 


(?) Professions. — A profession carried on by an individual or by individuals in 
partnership is not to be deemed to be a business within the charge if the profits of the 
profession depend wholly or mainly on his or their personal qualifications. 
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Where, however, a profession consists wholly or mainly in the making- of contracts 
on behalf of other peisoiib, or the giving to other persons of advice of a commercial 
nature in connection with the making of contacts, such profession is within the 
making of contracts, such profession is with the chaige. 

[Section 2 (2).] 

(//) Life InMiiar.ee Bu^ncs:;.— All profits from the business of life insurance are 
exempL from the charge. 


(Section 4, Proviso.) 

(///) Agncullme, Charities Local Authorities, etc. — Income which is exempted fioin 
Income- Du by value of Section 4 0) of the Income-tax Act, is exempted from the 
charge. 


(Section 4, Proviso ) 

(ii •) Profits arising in Piiirih India or any other Indian Slate. — Such profits of a 
business as accrue or arise in Briti «h India or any other Indian State arc exempt. 

[See note 2 (/i/)J 

4. Computation of Standard Pi of its. 

Normal — In i elation to any chargeable accounting period the standard 
profits of a business lor which a standard period is available (see Note 5) are to be 
an amount bearing to the profits of the standard period the same proportion as the 
chargeable accounting period bears to the standard period : 

(//) Minimum standard, — In any rare in which the standard piolits, computed 
under Section 6 (1), aie less than Rs. 25,000 the standard profits are to betaken 
as the sum of Rs. 25,000, provided that if the chargeable accounting period is greater 
or less than one year that sum is to be propotionatcly increased or decreased. 

[Section 6 (3)J 

5. Standard Period. 

At the option of the person carrying on the business, the standard may be: — 

(a) The “previous year” for the income-tax assessment year 1936-37 or 1937-38; or 

(b) The “previous yeais " for the income-tax assessment years 1936-37 and 
1938-39 ; or 

(c) The “ previous year., ” for the Income-tax assessment years 1937-38 ; and 
1938-39 ; or 

(d) The “previous years” for the income-tax assessment years 1938-39 and 1939-40 
but in no case may any period of less than nine months be taken as a standards period. 

6. Definition of “Chargeable Accounting Period.” 

A chargeable accounting period, in relation to Excess Profits Tax is : — 

(а) any accounting period (see Note 7) falling wholly within the term beginning 
on the 1st September 1939 and ending on the 31st March 1944 ; and 

(б) where any accounting period falls partly within and partly without the said 

[Section 2 (3).] 
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terra, such part of that accounting: period as falls within the said term. [Section 2 (3).] 


7. Defnition of “Accounting Period”. 


“Accounting period” in relation to any business means : — 

(а) where the accounts of the business arc made up for successive periods of 1 2 
months, each of such periods ; 

(б) in any other case, such period as the Excess Profits Tax Officer, having 

regard to the period, if any, determined as the " previous year ” for the purposes of the 
Income-tax Act, may determine. [Section 2 (1).] 


8. Rules for computing Profits. 


The profits arising in a standard period and in any chargeable accounting period 
are to be computed on the principles on which the profits of a business arc computed 
for income-tax purposes under Section 10 of the Income-tax Act : 


Provided that, where the profits during any standard period have already been 
determined for income-tax purposes, such profits as so determined are, subject to the 
modifications required by the Excess Profits Tax Act, to be taken as the profits for 
excess profits tax purposes also. 


Where a standard period or a chargeable accounting period is not an 
accounting period, the profits or losses of the business, during any 
accounting periods wholly or partly included within the standard period or chargeable 
accounting period, are to be computed on the above principles and the results apportioned 
so as to arrive at the profits of the standard period or chargeable accounting period 
in question. Any such apportionment is to be made on a time basis unless the Excess 
Profits Tax Officer, having regard to any special circumstances, otherwise directs. 

(Schedule, Rules 1 and 2.) 

Losses are to be computed in the same manner as profits. [Section 2(12).] 


The provisions for the compulation of profits are set out in the Schedule to the Act. 
It will be observed that, in computing profits for excess profits tax purposes : — 

(a) no allowance is to be made in respect of losses carried forward and set off 
for income-tax purposes under Section 24 (2) of the Income-tax Act ; 

(A) no allowance is to be made for any loss other than a loss sustained in a 
business within the charge to excess profits tax ; 

(c) investment income is only required to be included in certain cases ; 

(d) no allowance is due is in respect of depreciation carried forward from earlier 

years. 


Rule 1 provides for exclusion of salaries and interest payable abroad which are 
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included in profits for income-tax purposes : 

Rule 4 provides for the inclusion of interest on borrowed money where there are 
excluded investments ; 

Rule 5 prohibits any deductions in respect of Income-tax, Super-tax and Excess 
Profits Tax ; 

Rule 6 restricts the allowance in respect of the remuneration of the directors of 
director-controlled companies ; 

Rule 7 places certain restrictions upon the deductions allowable in respect of 
the remunertiun of managing agents ; 

Rule 8 provides for the spreading the profits on long-term contracts. 

9. Relief in respect of Deficiency of Profits. 

“Deficiency of Profits” means — 

(a) where profits have been made in any chargeable accounting period the amount by 
which such profits fall short of the standard profits ; 

(b) where a loss has been made in any chargeable accounting period, the amount 

of the loss added to the amount of the standard profits ; standard profits in relation to 
such chargeable accounting period being computed in accordance with the provisions of 
Section 6 (1). (See Note 1) [Section 2 (0) J 


Where a deficiency of profits occurs in any chargeable accounting period in any 
chargeable accounting period in any business, such deficiency is to be set olf primarily 
against the profits chargeable to excess profits tax for the previous chargeable 
accounting perod or periods. Effect is to be given to the reduction in liability by 
repayment or otherwise. 


Where a deficiency exceeds the amount of the profits chargeable with excess 
profits tax for previous chargeable accounting period or where there is no previous 
chargeable accounting period, the balance of the deficiency or the whole deficiency, 
as the ca&c may be, is to be applied in reduction of the pofits, if any, chargeable 
in any subsequent chargeable accounting period. 

10. Allowance for Excess Profits Tax in computing Income-tax liability . 

The amount of the excess profits tax payable in respect of a business for any 
chargeable accounting period, diminished by the amount of any relief allowable in 
respect of double excess profits taxation, is, in computing the profits and gains of that 
business for the purposes of income-tax and super-tax, to be deducted as an expense 
incurred in that period. [Section 12 (1).] 


Allowance is similarly due in respect of excess profits tax payable in a country 
oulside Bahawalpur State, on the piofits of the business for any chargeable accounting 
period, to the extent that such profits are liable to Excess Profits Tax in Bahawalpur 
State. Such allowance is to be diminished by any double excess profits taxation relief 
allowable under any law of that country by reference to excess profits tax charged in 
Bahawalpur State. Section 12 (2).] 
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Where relief in respect of a deficiency of profits is given by way of repayment from 
excess profits tax chargeable for any accounting period previous to that in which the 
deficiency occurs, either under the provisions of this Act or under any corresponding law 
in force in a country outside Bahawalpur State, the amount of the deduction allowed 
under Section 12 (1) or 12 (2) is not to be altered, but the amount rep;iyablc is to be 
taken into account in computing the profits and gains of the business as if it were a 
profit of business accruing in the previous year (as determined for that business for 
the purposes of the Income-tax Act) in which the deficiency occurs. (Section 12 Proviso.) 


11. Relief in respect of Double Excess Profits Taxation. 


(i) Where excess profits tax has been paid both in Bahawalpur Stale and in 
British India or any other Indian State in respect of the same profits, and relief in 
respect of Biitish India or any other Indian Stale excess profit.; tax is allowed under the 
law of British India or of any other Indian State, the Government may, by notification 
in the Official Gazette, provide for reciprocal relief. [Section 11 (1 ).] 


(ii) Where, in respect of profits arising without Bahawalpur State duiing any 
chargeable accounting period, excess profits tax has been paid both in Bahawalpur State 
and in a country the laws of which do not provide for relief m respect of Bahawalpur 
State excess profits tax, relief is allowable equivalent to one-half of the lesser of the two 
amounts so paid. [Section 11 (2).| 


12. Payment of Excess Profits Tax. 

Under Section 45 of the Income-tax Act, as applied to excess profits tax by Section 
20 of the Excess Profits Tax Act, 1943, excess profits tax is payable within the 
time, at the place and to the person mentioned in the notice of demand, or, if a 
tune is not so mentioned then on or before the 1st day of the second month following the 
date of service of the notice. 

Where a person dies, his executor, administrator or other legal representative is 
liable to pay, out of the estate of the deceased person, to the extent to which the 
estate is capable of meeting the charge, the excess profits tax assessed or payable by 
such person, or any excess profits tax which would have been payable by him if he 
had not died. 

(Section 24B of the Income-tax Act, Excess Profits Tax Act, 1913, Section 20.) 


13. Appeals. 


An appeal lies to the Commissioner of Excess Profits Tax — 

(a) against the amount of excess profits tax for which a per*.)4 is liable as 
assessed by the Excess Profits Tax Officer. 

(b) as to the liability of a person to be assessed to excess profits tax ; 

(c) against any penalty imposed by the Excess Profits Tax Officer ; 

(d) against the amount of any deficiency of profits as assessed by the Excess 
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Profits Tax Officer ; and 

W against the amount of relief allowed by/ or against the refusal of, the Excess 
Profits Tax Officer, to grant relief. 

No appeal lies, however, against a determination of the amount of the profits of 
the standard period where the profits have already been determined for the purpose on 
an assessment under the Income-tax Act, except in respect of adjustment made under 
the piovisions of the Schedule to the Excess Profits Tax Act, 1943. 


The Commissioner has general powers to rectify within 4 years mistakes in any 
evidence recorded in proceedings taken by himself, the Assistant Commissioner or the 
Excess Profits Tax Officer and any mistakes apparent from the record. (Section 19.) 

14. Definitions. 

For the purposes of the excess profits tax 

(«) the expression ‘‘Company” means a company as defined in the Indian 
Companies Act, or formed in pursuance of an Act of Pailiament, or of Royal Charter, 
or Letters Patent, or of an Act of the Legislature of a British Possession, or of a 
Law of an Indian State, and includes any foreign association, whether incorporated or 
not, which the Government, by geneial or special order, declare to be a company 
for the purposes of this Act ; [Section 2 (5).] 

(6) “duector” includes any person occupying the position of a director by 
whatever name called and also includes any person who — 

(/) is a manager of the company or concern in the management of the business ; and 

(it) is remunerated out of the profits of the business ; and 

(///) is the beneficial owner of not less than twenty per cent, of ordinary share 
capital of the business [Section 2 (7).J 


E. P. 1A. 
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Reference to be quoted 
in all communications. 


NOTICE UNDER SECTION 13 (2) OF THE EXCESS 
PROFITS TAX ACT. 


Excess Profits Tax Office 


Dated the 


19 . 


To 


WHEREAS a notice under Section 13 (l) the Excess Profits Ta>^ Act, 1943, in 
respect of the chargeable accounting period commencing ]9 . 

and ending 19 , has been served on 

you on , I hereby require you under 

Section 13 (2) of the said Act to produce or cause to be pioduced at my office at 

on 


A. M. 

at the accounts and/or documents and/or evidence specified 

P. M. 


Note : — Failure to comply with any of the terms of this notice will render you liable 
to a penalty under Section 16 or to prosecution under Section 22 of the said Act. 

Excess Profits Tax Officer. 

E. P. 2. 

Particulars of accounts and/or documents and/or evidence. 
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NOTICE UNDER SUB-SECTION (2) OF SECTION 14 A OF THE EXCESS 
PROFITS TAX ACT, 1943. 

Excess Profits Tax Office 

Dated the 194 . 

To 


Whereas a notice under subjection (l) of Section 13 of the Excess Profits Tax Ait, 
1943, in respect of the chargeable accounting period commencing 19 , 

and ending 19 , has been served on you on 19 , 

I hereby give you notice of my intention to make a provisional avicssment in accoidance 
with the provision of sub-section (3) of Section 1 1A of the said Act as follows : — 


If you object to the amount of such proposed pi o visional assessment you should, 
within fourteen days of receipt of this notice, deliver to me a statement of jour 
objections thereto. 


E. P. 3. 


Signed 

Excess Profits Tax Officer. 
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EXCESS PROFITS TAX 

NOTICE OF DEMAND UNDER RULE 5 OF THE EXCESS PROFITS TAX RULES 
READ WITH SECTION 29 OF THE INCOME-TAX ACT. 

To 


1. Take notice that for the chargeable accounting period commencing. . " ‘and 

ending 194, 

+ the sum of Rs Excess Profits Tax, as specified overleaf, has been determined 

to be payable by you, 

* deficiency of profits of Rs has been computed as shown overleaf. 

2. You are required to pay the amount on or before 194.., to 

^ Sub-Treasurv Officer 

Agent, Imperial Bank of India 
when you will be granted a receipt. 

3. If you do not pay the amount on or before 191 , you will be liable to 

a penalty, under Section 46 (1) of the Income-tax Act, as applied to Excess Profits Tax by 
Section 20 of the Excess Profits Tax Act, 1943, which may be as great as the excess 
profits tax due from you. 

4. If you intend to appeal against the assessment, or the amount of the deficiency, 
you may present an appeal under sub-section (1) of Section 17 of the Excess Profits 

lax Act. 1943, to the Commissioner of Excess Profits Tax at within 45 days of 

the receipt of this notice in the form prescribed under sub-section (3) of Section 17 
duly stamped and verified as laid down in that form. A copy of the form may be 
obtained from this office. 

5. A copy of my assessment order and of the profits of the chargeable accounting 
period is enclosed herewith. 


Excess Profits Tax Officer 
J [Address. 

Dated 194 


*Delete inappropriate words. 
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ASSESSMENT FORM. 


Assessment under Section 14 of the Excess Profits Tax Act, 1943, for* the 
Chargeble Accounting Period. 

COMMENCING 19 

AND ENDING 19 ( MONTHS). 

Name of assessee 

Status Circle 

Address No. in General Index. 

No. in E. P. T. Register. 


1. Profits of the chargeable accounting period as computed 

for Excess Profits Tax purposes 

2. Profits of standard period of months where standatd 

projits available — 

(l) as computed for excess profits tax purposes 

Rs 

3. Proportion of (2) appropriate to rhargeable accounting period 

of - . . .months. . . . Rs 

4. Where minimum standard of Rs. 25,000 applicable, due 

proportion thereof 

5. Excess Profits (+) or Deficiency ( — ) 

Rs. 

6. Excess Profits assessable 

7. Deficiency of profits set off 

8. Net excess profits assessed 

9. Excess Profits Tax..., 

10. Excess Profits Tax, total 

1 1 . Double Excess Profits T ax- 

ation relief 

12. Net amount of E.P.T. payable 

13. Add— 

(i) penalty under section 
10(3) 

(li) penalty under section 
16 


Rupees. 


at 60 
Rs. 


li* 


TOTAL SUM PAYABLE (in figures as well as words). 


Rs. 

As. 

(figures) Rs. 

Annas 

(words). 


Dated 

194 . 


E. P. 4. 
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ASSESSMENT ORDER. 


Name of assessee 


Address No. in General Index. 

No. in E. P. T. Register. 

Copy of Assessment Order under Section 14 (1) for the chargeable accounting 
period commencing 19 . and ending 19 . 


Signature. 


E. P. 5. 


Computation of Profits of Chargeable Accounting 
Period. 


Accounting period 
to 

months from 


months from 

19 . Chargeable accounting period 
19 to 19 . 


Nature of item. 


1. Profit or Loss of the business as computed for income tax 
purposes before deduction of excess profits tax 

2. Depreciation carried forward from earlier year allowed in 
arriving at (l) 

3. Losses carried forward from earlier years allowed in . - 

ai riving at (l) 

4. Allowance made in arriving at (l) in respect of unremitted 
income (under Section 4, Income tax Act) 

5. Sums included in (1) in respect of remittance of earlier years 
profits 

6. Director controlled companies : • • 

(a) Total “director’s remuneration” in cases within Rule 

7 (1) 

(A) Proportion of “ directors’ remuneration ” disallowed in 
cases within Rule 7 (3). 

7* Adjustment in respect of managing agents’ remuneration ... 

8. Income Lorn property forming part of profits of business but 
not included in (i). 

9. Adjustment in respect of long term contracts 

10. Total 

11. Aggregate ( + or — ) for Accounting Period 

12. Aggregate ( + or — ) for chargeable accounting period 

of months ending 19 (The due proportion 

of item (11) 



Rupees. 
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COMPUTATION OF PROFITS OF STANDARD 
PERIOD. 


Nature of items. 


“ Previous year ” for year 
of assessment. 


194 /194 194 /194 

( . months). (...months). 


Plus. 


Minus 


Plus. 


Minus. 


Rs. 


Rs. 


Rs. 


Rs. 


1. Profit or Loss of the business as computed for income- 
tax purposes 

2. Amount included in (l) in respect of foreign profits ... 

3. Full amount of foreign profits on accrual basis 

4. Depreciation allowed in arriving at (1) 

5. Actual depreciation for the period (on written- 

basis) 

6. Director controlled companies : ... 

(a) Total “ directors' remuneration ” in cases within 

Rule 7 (1) 

(b) Proportion of “directors” remuneration” disallowed 

in cases within Rule 7 (3) 

7. Income from property forming part of business but not 

in (1) 

8. Adjustments in respect of long terms contracts 

9. Other adjustments 

10. Totals 


11. Profit ( + ) or Loss ( — ) for “Previous Year ” 


12. Profits of the standard period...... • • lh* 


Penalty Imposed in Default of Payment of 
Excess Profits Tax. 

Notice of Demand under Section 29 of the Income-Tax Act, as Applied to 
Excess Profits Tax by Sections 20 of the Excess Profits 
Tax Act, 1943, 


To 


Whereas you have not paid the sum of Rs. 

Excess Profits Tax, assessed for the chargeable accounting period commencing 

194, and ending on the prescribed date, viz in 

accordance with the Notice of Demand served on you on.... ...194 

you are hereby informed that a penalty of Rs has been imposed upon 

you under section 46 (1) of the Income-tax Act, which is applied to Excess Profits Tax 
by virtue of Section 20 of the Excess Profits Tax Act, 1943. 
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2. You are further warned that unless the total amount due, including this penalty, 

is paid on or before 191 a further penalty will be imposed on 

you (and a certificate will be issued to the Collector under section 46 (2) of the 
Income-tax Act, which is applied to the Excess Profits Tax Act, 1943, for the recovery of 
the full amount due.) 

3. You are required to pay the amount to the Sub-Treasury Officer 

Agent, Imperial Bank of India. ~ 
at when you will be granted a receipt. 

4. If you intend to appeal against the penalty you may present an appeal 

under sub-section (1) of Section 17 of the Excess Profits Tax at within 45 

days of the receipt of this notice, in the form prescribed under sub-section (3) of 
section 17 duly stamped and verified as laid down in that form. A copy of the form 
may be obtained from this office. 


Excess Profits Tax Officer. 

Dated 1 9 : 

Address. 

E. P. 6. 

NOTICE UNDER SECTION 15 OF THE EXCESS PROFITS 
TAX ACT; 1943. 

To 


Whereas in consequence of definite information which has come into my possession 

I have discovered that profits of the chargeable accounting period commencing 

19 , and ending 19 , chargeable to Excess Profits Tax have — 

*(a) escaped assessment, 

*(b) been under-assessed, 

*(c) been the subject of excessive relief, 

I therefore propose to *assess/reasscss the said profits that have — 

(a) escaped assessment, 

(b) been under-assessed, 

(c) been the subject of excessive relief. 

^Delete inappropriate items. 

I hereby require you to deliver to me within 60 days of the receipt of this notice a 
return in the attached form of the standard piofits and of the profits made during the 
chargeable accounting period commencing 19 9 and 

ending 19 i 


Excess Profits Tax Officer. 
Address. 

Dated 19 . 


E. P. 7. 
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To 


Assessment Order and Notice of Demand in respect of Provisional 
Assessment made under Sub-Section (3) of Section 14A 
of the Excess Profits Tax Act, 1943. 


1. Take notice that, following the issue on the 19 , of notice 

under sub-section (2) of Section 14A, of the Excess Profits Tax Act, 1943 of my intention 
to make a provisional assessment in respect of your estimated liability to Excess 

Profits Tax for the chargeable accounting period commencing 19 and 

ending 19 I having taken into account your statement of objections 

thereto dated 19 have determined provisionally the Excess Profits Tax 

of such period to be the sum of Rs and that the Excess Profits Tax 

payable in respect thereof is for the period commencing 19 .. , and 

ending 19..., Rs at 60 per cent. 

2. You are required to pay the amount on or before 19..., to 

. - at when you will be granted a receipt. 

Branch of Imperial Bank of India 


3 . If you do not pay the amount on or before 19 ..., you will be 

liable to a penalty under Section 46 (1) of the Income Tax Act as applied to Excess 
Profits Tax by Section 20 of the Excess Profits Tax Act, 1913 which may be as great as 
the amount of the Excess Profits Tax hereby assessed. 


£, P. 8. 


Excess Profits Officer. 

Address. 

Dated 1 9 


APPLICATION FOR REFUND OF EXCESS PROMTS TAX IN RESPECT 
OF DEFICIENCY OF PROFITS. 


To 


Tht Excess Profits Tax Officer, 


I, of 

do hereby declare that for the chargeable accounting 

period commencing 19 , and ending 19 , the excess 

profits arising from the business of were determined at Rs and charged 

to tax amounting to Rs, The tax was paid on 194 

I further declare that during the chargeable accounting period commencing 

19 , there was a deficiency of profits in the same business amounting to Rs. . . . 

1 therefore pray for a refund of Rs The Return prescribed under 

sectio n 13 (1) of the Act showing the said deficiency of profits is attached hereto. 

D ated the 194 • Signature 


Form of Verification. 

1 hereby declare that what is stated herein is true to the best of my information and 
belief. 


Dated . 

E. P *9. 


Signature 
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FORM OF APPEAL AGAINST ASSESSMENT UNDER 
SECTION 14(1) OF THE EXCESS PROFITS TAX 
ACT, 1943. 

To 

THE COMMISSIONER OF EXCESS PROFITS TAX, 


The day of.... 194 , 

The petition of 

of 

sheweth as follows : — 

1. Under section 14(1) of the Excess Profits Tax 

*the profits liable to Excess Profits Tax t 

Acl ' " deficiency of profits of your petitioners business fo r the 

chargeable accounting period commencing 194... ., and ending 

194. .. . have/has been determined to be Rs & 

*noticc of demand 

2. The intimation of jhe am ount of deficiency of profits 

intimation of the order of refund 

attached hereto, was served upon your petitioner on 194 

Complied with 

3. Your petitioner * dlc j“ t ^ m pT y ^ith“ the term of the notice ^ under sub- 
section (1) and/or sub-section (2) of section 13 of the Excess Profits Tax Act. 

4. Your petitioner claims that during the said chargeable accounting period 
*the profits liable to Excesss Profits Tax 

♦the deficiency of profits ' ‘ of y° ur business amounted to Rs 

5. Your petitioner therefore prays that — 

*the business may be assessed accordingly 

*the deficie ncy of profits may be de termined accordingly 
*he may be granted a refund of Rs. 


Signed. 

GROUNDS OF APPEAL, 


Form of Verification. 


named in the above petition do declare that what is stated therein is true 6 to thl h^!f 
of my information and belief. lflC 


Signed. 


* Inapporpriate items to be deleted. 


E. P. 10. 



38 


INDIAN EXCESS rROI'ITS TAX ACT 1940. 


Form of Appeal to the Commissioner Against Imposition of Penalty under 
Section 7 or Section 16 of the Excess Profits Tax Act. 1943 
or under Section 46 (1) of the Income-Tax Act, as 
Applied to Excess Profits Tax by Section 
20 of the Excess Profits Tax Act, 

1943. 

To 

THE COMMISSIONER OF EXCESS PROFITS TAX, 


The day of 191 . 

The petition of of 

sheweth as follows : — 

1. A penalty of Rs , for which the notice of demand attached herewith was 

received on... PH » has been imposed on your petitioner 

♦section 10 of the Excess Profits Tax Act, 1913. 
under * sec tj on 16 of the Excess Profits lax Act, 1 9 13. 

‘•'section 46 (1) of the Income-tax Act. 

2. “Your petitioner did not enter into any artificial transaction for the purposes 
of avoiding 1 the excess profits tax. 

♦Your petitioner had reasonable cause for not furnishing the return under sub- 
section (l) of section 13 or for not complying with the notice under sub-seclion (2) of 
section 1 3. 

♦Your petitioner did not conceal particulars of the profits arising or deliberately 
furnish inaccurate particulars thereof. 

♦Your petitioner was unable to pay the tax within time for the reasons set forth 
below. 

♦Delete inappropriate words. 

3. For the reasons given in the Gounds of Appeal your petitioner, therefore 
prays that the order of the Excess Profits Tax Officer imposing the penalty may be, 
set aside. 

Signed. 

GROUNDS OF APPEAL. 


Form of Varification. 

I,... . the petitioner named in the above petition, do 

declare that what is stated therein is true to the best of my information and belief. 

Signed. 


E. P. 11. 
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Form of Appeal Against the Amount of Relief or Refund or Against 
Refusal to Grant Relief or Refund under Section 7 or Section 11 of 
of the Excess Profits Tax Act, 1943. 


To 

THE COMMISSIONER OF EXCESS PROFITS TAX, 

The day of 194 . 

The petition of 

of sheweth as follows : — 

1. Your petitioner applied to the Excess Profits Tax Officer for relief under 
section 7 of the Excess Profits Tax Act in respect of a deficiency of profits amounting to 

Rs occurring in the chargeable accounting period commencing 19 . 

19 , and ending 19 

*Your petitioner claimed, under section 11 of the Excess Profits Tax Act, relief 

amounting to Rs in respect of excess profits taxation imposed in 

upon the profits of your petitioner’s business. 

2. The Excess Profits Tax Officer has by his order, dated the 

, . . ^rejected the claim for relief. ... 

of which a copy is attached * grantcc j relief of only Rs. Intlmat,on °f this order was 

received by your petitioner on 

3. Your petitioner for the reasons stated in the Grounds of Appeal prays that the 
full relief due to the petitioner may be granted. 


Signed. 


GROUNDS OF APPEAL. 


Form of Verification. 


what 


1» .the petitioner named in the above petition, do 

is stated therein in true to the best of my information and belief. 


declare 


that 


Signed. 


"Inappropriate items to be deleted. 


E. P. 12. 
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APPLICATION FOR REFUND IN RESPECT OF DOUBLE EXCESS 
PROFITS TAXATION. 


To 


THE EXCESS PROFITS TAX OFFICER, 


I of do 

hereby declare that Excess Profits arising from the business of for the 

chargeable accounting period commencing 19 , and 

ending 19.., have been charged to Excess Profits Tax both in Bahawalpur 

State and in British India. Official receipts are attached for* 

profits tax of Rs paid on 19. ... , and for British 

India Excess Profits Tax of Rs.. paid on 19. . . . 


I, therefore, pray for Relief amounting to Rs. undet — 

(«) Sub-section (l) of Section 11 of the Act. 

(A) Sub-section ('?) of that Section. 

(Delete (<i) oi (/>), whichever is inapplicable). 

Dated the 194 Signature. 


Form of Verification. 


I hereby declare that what is stated herein is true to the best of my information 
and belief. 


Dated the 


194 . 


Signature. 


♦Insert name of country or state in which tax paid. 


Form E. P. 13. 
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The Excess Profits Tax Act 

(II OF IM7) 


WHEREAS it is expedient to impose a lax on excess profits arising out of 
certain businesses in the conditions prevailing during the present hostilities ; it is 
hereby enacted as follows. — 

SHORT TITLE, EXTENT AND COMMENCEMENT. 

(2) It extends to the whole of Cochin State. 

(3) It shall come into force at once, 

DEFINITIONS. 

2. In this Act, unless there is anything repugnant in the subject or context, 

(1) '‘accounting period” in relation to any business means — 

(a) where the accounts of the business arc made up for successive periods of twelve 
months, each of such periods ; 

(b) in any other case, such period as the Excess Profits Tax Officer may 
determine : 

Provided that in determining any accounting period under sub-clause (b) the 
Excess Profits Tax Officer shall have regard to the period, if any. which is, or has 
been, determined as the previous year for that business for the purposes of A [the 
Cochin Income-tax Act, 1117, or the Act repealed thereby]. 

(2) 'average amount of capital” means the average amount of capital employed 
in any business as computed in accordance with the Second Schedule : 

(3) “business’* includes any trade, commerce or manufacture or any adventure 
in the nature trade, commerce or manufacture or any profession or vocation, but 
does not include a profession carried on by an individual or by individuals in partnership 
if the profits of the profession depend wholly or mainly on his or their personal 
qualifications unless such profession consists wholly or mainly in the making of contracts 
on behalf of other persons or the giving to other persons of advice of a commercial 
nature in connection with the making of contracts : 

Provided that where the functions of a company or of a society incorporated by or 
under any enactment consist wholly or mainly in the holding of investments or other 
property, the holding of the investments or property shall be deemed for the purpose 
of this definition to be a business carried on by such company or society : 

Provided further that all businesses to which this Act applies carried on by the 
same person shall be treated as one business for the purposes of this Act ; 

1 Substituted for ‘‘the Cochin Income- trx Act, 1108” by Act VII of 1117 # 
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(4) “chargeable accounting period" means any accounting period ending on or 
after the 5th day of Kanni 1116 ; 

(5) “Commissioner* means a person appointed to be a Commissioner of Excess 
Profits Tax under section 3 ; 

(6) ■‘company” means a company as defined in the Indian Companies Act, 1913, 
or the said Act as made applicable to Cochin or formed i.i pursuance of the law of 
any other Indian State or of an Act of Parliament or of Royal Charter or Letters 
Patent, or of an Act of the Legislature of a British possession and includes any foreign 
association whether incorporated or not, which the Government may, by general or 
special order, declare to be a company for the purposes of this Act ; 

(7) ‘‘deficiency of profits” means— 

(i) where profits have been made in any chargeable accounting period, the 
amount by which such profits fall short of the standard profits ; 

(8) “ director ” includes any person occupying the position of a director by 
whatever name called and also includes any person who— 

(i) is a manager of the company or concerned in the management or the business ; 

and 

(ii) is remunerated out of the funds of the business ; and 

(iii) is the beneficial owner of not less than twenty per cent of the ordinary share 
capital of the company ; 

(9) “dividend” includes— 

(a) any distribution by a company of accumulated profits, whether capitalised or not, 
if such distribution entails the release by the company to its shareholder;, of all or 
any part of the assets of the company ; 

Provided that only the accumulated profits so distributed which arose during the 
six previous years of the company preceding the date of liquidation shall be so included ; 
and 


(d) any distribution by a company on the reduction of its capital to the extent 
to which the company possesses accumulated profits which arose after the end of 
the previous year ending next before the first day of Chingam 1111 .whether such 
accumulated profits have been capitalised or not : 

Provided that “divided,* does not include a distribution in respect of any share 
issued for full cash consideration which is not entitled in the event of liquidation to 
participate in the surplus assets, when such distribution is made in accordance with 
sub-clause (c) or (cf). 

Explanation . — The words “accumulated profits’* wherever they occur in this clause, 
shall not include “capital profits’*. 

(10) “Excess Profits Tax Officer” means a person appointed to be an Excess Profits 
Tax Officer under section 3 ; 

(11) 3 [ “Income ” has the meaning assigned to the expression in section 3 of the 
Cochin Income-tax Act, 1117] ; 

EPT-la “ ' 
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(12) “fixed rate" in relation to dividends on share capital, other than ordinary 
share capital, includes a rate fluctuating in accordance with the maximum rate of 
income-tax ; 

(13) “ loss ” means a loss computed in the same manner as, for the purposes 
of this Act, profits are to be computed ; 

(14) “ordinary share capital” has the meaning assigned to that expression in 
sub-section (9) of section 9 ; 

(15) “person” includes a Hindu undivided family and an undivided Marumakkat - 
hayam Tar a wad ; 

(16) “ prescribed ” means prescribed by rules made under this Act ; 

(17) “ profits ” means profits as determined in accordance with the First Schedule ; 

(18) “standard profits” means standard profits as computed in accordance with the 
provisions of section 6 ; 

(19) “statutory percentage” means— 

(a) in relation to a business carried on by a body corporate (other than a 
company the directors whereof have a controlling interest therein), eight per cent 
per annum ; 

(b) in relation to a business carried on by a partnership of which one or 
more of the partners is a body corporate (other than a company the director whereof 
have a controlling interest, therein), such a rate per cent as is equivalent to — 

(/) eight per cent per annum on so much of the average amount of the capital 
employed in the business during the chargeable accounting period as represents the 
share of any such body corporate, and 

(li) ten per cent per annum on the remainder of that amount ; 

(r) in relation to a business to which neither sub-clause (a) nor sub-clause (b) 
applies, ten per cent per annum : 

Provided that in relation to any decrease of capital the statutory percentage 
shall be in all cases six per cent : 

Provided further that where the business was commenced on or after the first 
day of Chingam 1114, the foregoing percentages shall be in-crcased from eight, ten 
and six per cent to ten, twelve and eight per cent, respectively ; 

(20) ^“written down value” has the meaning assigned to that expression in 
sub-section (5) of section 13 of the Cochin Income-tax Act, 1117] ; 

EXCESS PROFITS TAX AUTHORITIES. 

3. (1) There shall be the following classes of excess profits tax authorities for 
the purposes of this Act, namely.— 

(a) Commissioner of Excess Profits Tax ; 


l Substituted by Act of 111. 
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(6) Excess Profits Tax Officers. 


(2) The Commissioner of Excess Profits Tax, and Excess Profits Tax Officer 
shall be the person who is appointed to be the Commissioner of Income- 
tax, and the Deputy Commissioner of Income-tax respectively, under Itlie Cochin 
Income-tax Act, 1117]. 

(3) The Government shall, subject to the provisions of sub-section (2), appoint 
such persons as Commissioner of Excess Profits Tax, and Excess Profits Tax, Officers 
as they think fit and such persons shall perform their functions in respect of such cases 
ss the Government may assign to them ; 

(4) All officers and persons employed in the execution of this Act shall observe 
and follow the orders, instructions and directions of the Government : 

Provided that no such orders, instructions or directions shall be given so as to 
interfere with the discretion of the Commissioner in the exercise of his appellate 
functions. 


CHARGE OF TAX. 

4. Subject the provisions of this Act, there shall, in respect of any business to 
which this Act applies, be charged, levied and paid on the amount by which the 
profits during any chargeable accounting period exceed the standard profits a tax 
(in this Act referred to as “excess profits tax”) which shall be equal to sixty per cent 
of that excess : 

Provided that any profits which are, under the provisions of sub-section (3) of 
2[section 5 of the Cochin Income-tax, Act, 1117] exempt from income-tax, and all 
profits from any business of life insurance shall be totally exempt from excess 
profits tax under this Act. 


APPLICATION OF ACT. 

5. [This Act shall apply to every business of which any part of the profits 
made during the chargeable accounting period is chargeable to income-tax by virtue 
of the provisions of sub-clause (/) or sub-clause (//) or (b) of sub-section (1) of section 5 
of the Cochin Income-tax Act, 1117, or of clause (e) of that sub-section ; 

Provided that this Act shall not apply to any business the whole of the profits of 
which accrue or arise without Cochin where such business is carried on by or on 
behalf of a person who is resident but not ordinarily resident in Cochin unless 
the business is controlled in India. 

Provided further that where the profits of a part only of a business carried on by 
a person who is not resident in Cochin or not ordinarily so resident accrue or arise in 
Cochin or are deemed under the Cochin Income-tax Act, 11 17, so to accrue or arise, 
in Cochin or are deemed under the Cochin Income-tax Act, 1117, so to accrue or 
arise, then, except where the business being the business of a person who is resident 
but not ordinarily resident in Cochin is controlled in India, this Act shall apply only 
to such part of the business, and such part shall of all the purposes of this Act be 
deemed to be a separate business :] 


1 Substituted for “the Cochin Income-tax Act, 1108“ by Act VII of 1117. 

2 Substituted for “section 4 of the Cochin Income-tax Act, 1108“ by Act VII of 1117. 
8 Substituted by ibttU 
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1 [Provided further that this Act shall not apply to any business the whole of 
the profits of which accrue or arise in British India or an Indian State other than Cochin, 
and where the profits of a part of a business accrue or arise in British India or an 
Indian State other than Cochin, such part shall, for the purpose of this provision, be 
deemed to be a separate business the whole the profits of which accrue or arise 
in British India or an Indian State other than Cochin, and the other part of the 
business shall, for all the purposes of this Act, be deemed to be a separate business.] 


STANDARD PROFITS. 

6. (1) For the purposes of this Act, the standard profits of a business in relation 
to any chargeable accounting period shall, subject to the provisions of sub-section (3) and 
(4), be an amount bearing to the profits of the business during the standard period, 
if in respect of that business a standard period is available, the same proportion as the 
chargeable accounting period bears to the standard period : 

Provided that if the average amount of capital employed in the business during 
such chargeable accounting period is greater or less than the average amount of capital 
employed during the standard period, such amount shall be increased or decreased, 
as the case may be, by an amount calculated by applying the statutory percentage 
to the amount of such increase or decrease : 

Provided further that in the case of a business which was commenced on or after 
the last day of Karkadagam 1111, the standard profits shall, at the option of the 
person carrying on the business, be an amount calculated by applying the statutory 
percentage to the average amount of capital employed in the business during such 
chargeable accounting period. 

(2) For the purposes of this section the standard period shall at the option of the 
person carrying on the business, be — 

(а) the “previous year” as determined under section 2 of the Cochin Income-tax 
Act, 1108. for the purpose of the income-tax assessment for the year ending on the last 
day of Karkadagam 1112, or the previous year as so determined for the year ending on 
the last day of Karkadagam 1113 ; or 

(б) the “previous year” as so determined for the year ending on the last day 
of Karkadagam 1 1 1 2 and that for the year ending on the last day of Karkadagam 1113, 
and that for the year ending on the last day of Karkad£\gam 1114 ; or 

(c) the ’previous year” as so determined for the year ending on the last day of 
Karkadagam 1113, and that for the year ending on the last day of Karkadagam 
1114; or 

(d) the “previous year” as so determined for the year ending on the last day 
of Karkadagam 1114 and that for the year ending on the last day of Karkadagam 1115: 

Provided that in no case shall any period of less than nine months be taken as 
a standard period, 

(3) If, within the period specified in the notice issued under sub-section (l) 
of section 4 or within the extended period allowed by the the Excess Profits Tax Officer 
under the provisio to that sub-section, the person carrying on the business makes 


1 Added by section 2 of Act X of 1118, 
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an application to the Excess Profits Tax Officer in this behalf, the Excess Profits 
Tax Officer shall refer the application to the Commissioner, and if the Commissioner 
is satisfied that during the standard period the profits of the business were less than 
might at the beginning of that period have been reasonably expected ; he may direct 
that the standard profits shall be computed at if the profits during the standard period 
were such greater amount as he thinks just : 

Provided that such amount shall not exceed the statutory percentage of the 
average amount of the capital employed in the business unless the Commissioner is 
satisfied that owing to some specific cause peculiar to the business it is just that a 
greatei amount should be allowed. 

Provided further that a determination on an application under this sub-section — 

(a) shall have effect with respect to all subsequent chargeable accounting 
periods ; 

(It) shall exclude any further application under this sub-section. 

(l) The standard profits shall be taken to be rupee* thirty-six thousand in any 
case in which the standard profits co npuled in accordance with sub-section (1) aie 
less than this sum : 

Provided that if the chargeable accounting period is greater or less than one year 
the sum of rupees thirty-six thousand shall, for the purpose of this sub-section, be 
increased or decreased proportionately. 


RELIEF ON OCCURENCE OF DEFICIENCY OF PROFITS. 


7. Where a deficiency of profits occurs in any chargeable accounting period in 
any business, the profits of the business chargeable with excess profits tax shall be 
deemed to be reduced and relief shall be granted in accordance with the following 
provisions.— 


(a) the aggiegate amount of the profits so chargeable for the previous chargeable 
accounting periods shall be deemed to be reduced by the amount of the deficiency 
of profits and the amount of excess profits tax payable in respect thereof shall be 
deemed to be reduced accordingly and the relief necessary to give effect to the 
reduction shall be given by repayment or otherwise ; 


(b) where the amount of the deficiency of profits exceeds the aggregate amount 
of the profits so chargeable for the previous chargeable accounting periods, or 
where there is no previous chargeable accounting period, the balance of the deficiency 
of profits or the whole of the deficiency, as the case may be, shall be applied in 
reducing any profits so chargeable for the next subsequent chargeable accounting 
period, and if and so far as it exceeds the amount of those profits, any profits so 
chargeable for the next subsequent chargeable accounting period and so on. 


SUCCESSIONS AND AMALGAMATIONS. 


8. (l) As from the date of any change in the persons carrying on a business, the 
business shall, subject to the provisions of this section, be deemed for all the purposes 
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of this Act except for the purposes of determining the amount of the statutory percentage 
to have been discontinued, and new business to have been commenced. 

(2) Where the change took place before the commencement of the first chargeable 
accounting period and consisted in the death or retirement of a partner, or the taking 
in of a partner, the persons carrying on the business after the change may, by notice 
given in writing before the prescribed date to the Excess Profits Tax Officer, elect 
that, for the purposes of the provisions of this Act relating to the compulation of 
standard profits, the business shall not be deemed to have been discontinued. 


(3) A business shall not, for the purposes of the provisions of this Act relating 
to the computation of standard profits, be deemed to be discontinued by reason of 
any change occurring on or after the commencement of the first chargeable accounting 
poriod, in the persons carrying it on, and the standard profits of the business in 
relation to any chargeable accounting period shall be computed accordingly, and, in 
particular, in computing the capital employed in the business after the change, and 
in considering for the purposes of computing the profits of, and the capital employed 
during, any chargeable accounting period, whether any and, if so, what deductions are 
are to be made in respect of depreciation of buildings, plant and machinery, no 
regard shall be had to any consideration given in respect of the transfer ^>f the 
business or any of the assets thereof on the occasion of the change, 


(4) Where, on or after the commencement of the first chargeable accounting 
period, two or more business are amalgamated, the resulting business shall be 
treated for the purposes of the provisions of this Act relating to the computation of 
standard profits as if — 

(а) it had been in existence throughout the period during which there were 
in existence any of the former businesses ; 

(б) any profits made or losses incurred or capital employed in any of those former 
businesses had been made, incurred or employed in the resulting business ; and 

(c) any assets of any those former businesses had become assets of the resulting 
business when they became assets of the former business ; 

and, in particular, in computing the capital employed in the resulting business, 
and in considering, for the purposes of computing the profits of, and the capital 
employed during, any chargeable accounting period, whether any and, if so, what 
deductions are to be made in respect of depreciation of buildings, plant and machinery, 
no regard shall be had to any consideration given in respect of the transfer of any 
of those former businesses or any of the assets thereof on the occasion of the 
amalgamation. 

(5) Where, on or after the commencement of the first chargeable accounting period, 
part of a business is transferred as a going concern by the person theretofore carrying 
it on to another person, the part transferred and the part not transferred shall each 
be deemed for the purposes of the provisions of this Act relating to the computation 
of standard profits to be a continuation of the original business, and the said provisions 
including the provisions of this section relating to amalgamations, shall apply accordingly: 

Provided that, for the purposes aforesaid, such apportionments shall be made of 
the profits made, and losses incurred, and the capital employed, in the original business 
and of any assets of the original business as may appear to the Excess Profits Tax 
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Officer, or on appeal in the prescribed time and manner to the Commissioner, to him, 
to be just. 


(6) Notwithstanding anythin? in the foicgoing provisions of this section, where a 
business was carried on immediately' before the 1st day of Chingam 1112 and that 
business, or the main part of lhat business was transferred after the said day and before 
the commencement of the first chargeable accounting period, by the person carrying it 
on to another person, the Excess Profits Tax Officer, if he is satisfied that the business 
carried on after the transference was not substantially different from the business or 
part transferred, shall, on the application of the person carrying on the business after 
the transference, treat that person,, for the purposes of the provisions of this Act 
relating to the computation of standard profits, as if he had carried on the transferred 
business or part of the business as from the date of the commencement of that business. 


(7) Whexe, on or after the commencement of the first chargeable accounting period 
a partner in a firm carrying on a business to which this Act applies dies, then 
notwithstanding anything contained in sub-section (l) any deficiency of profits in 
respect of any chargeable accounting ending on or before the date of his death shall, 
if it has not bjen fully applied in reducing the profits of any chargeable accounting 
period under section 7, be cairied forward and applied in reducing any profits from 
the same business carried oa by the surviving partner or partner-, in the first charge- 
able accounting period after the death of the partner, and if and so far as it exceeds 
the amount of those profits, in reducing any profits from such business in the next 
subsequent chargeable accounting period and so on. 


(8) Where- 
to) a business is ; by virtue of sub-section (2) or sub-section (3), deemed not to 
have been discontinued ; or 

( 6 ) a business is, by virtue of sub-scction (4), to be treated as if it had been in 
existence throughout the period during which there was in existence any other 
business ; or 

(c) a business is, by viitue of sub-section (5), to be treated as a continuation of 
another business ; or 

(r/) any person is carrying on a business after a transfer is treated, by virtue 
of sub-section (6), as having carried on the business as from a date before the 
transfer. 


the provisions of this Act relating to the computation of profits and capital 
for the purposes of excess profits tax shall, both as respects the standard period and 
any chargeable accounting pejriod, have effect subject to such modifications, if any, as 
Excess Profits Tax Officer may think just, and the Excess Profits Tax Officer may make 
such alterations in the periods which would otherwise be the chargeable accounting 
periods of the business as he thinks proper. 


INTERCONNECTED COMPANIES. 


9. (l) Where any interest, annuity or other annual papment, or any royalty or 



COCHIN EXCESS PROFITS TAX ACT (II OF 1117 ) 


49 


rent, is paid by one company to another company, and one of those companies 
is a subsidiary of the other, or both arc subsidiaries of a third company, the capital, 
profits and losses of both companies shall be computed for the purposes of this 
Act as fe- 
ta) the interest, annuity, annual payment, royalty or rent were not payable ; 

(b) any debt in respect of which any such interest is payable did not exist ; and 

(<■) any asset in respect of which any such royalty or rent is payable were the 
property of the c laipany paying the royalty or the rent, 


(2) Where- 
of) any debt is owing to any company by another company ; and 

(b) one of Iho'e companies is a subsidiary of the other, or both arc subsi- 
diaries of a thiid company; and 

( r ) 110 intercut is payable in reject of the debt, but the circumstances in which 
the debt came into existence oi i> allowed to continue to exist are such that the debt 
represents in sub.tance capital employed in the business of the debtor company, 

the capital of both companies shall be computed as if the debt did not exist, 


0) Where— 

(o) a company (hereinafter referred to as “the principal company”) is resident in 
Cochin and is not a subsidiary of any oilier company resident in Cochin ; and 


(b) duz iny the whole or any part of any chargeable accounting period of the 
principal company, anoihei company, whether or not resident or carrying on business 
within Cochin (hereinafter referred to as “the subsidiary company") is a subsidiary of 
the principal company, 

the following provisions of this fection shall, subject to the pro\isions of section 
5, have effect in relation to that chargeable accounting period. 


( \) If the subsichaiy company is a subsidiary of the principal company throughout 
the chargeable accounting period, such capital employed in, and profits or losses 
arising from, the business of the subsidiary company as is employed or arise in— 

(i) the chargeable accounting period ; or 

(") an V y^r constituting or comprised in the standard period of the principal 
company, 

shall be treated for the purposes of this Act as if it or they were capital employed 
in or as the case may be, profits or losses arising from, the business of the principal 
company. 

(5) If the subsidiary company is a subsidiary of the principal company during 
part only ot the chargeable accounting period, the excess or deficiency of profits of 
the subsidiary company for that part of that period shall be treated as increasing or 
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as the case may be, decreasing the excess or deficiency of profits of the subsidiary 
company for that part of that period shall be treated as increasing or, as the case 
may be, decreasing the excess or deficiency of profits of the piincipal company for 
the whole period and shall not be deemed to be an excess or deficiency of profits 
of the subsidiary company. 


In this sub-section, the expressions 1 excess*’ and “deficiency” mean, in relation 
to profits, an excess or deficiency in relation to the standard profits of the subsidiary 
company or, as the case may be, the principal company. 


(h) 1 1 any case to which sub-section ( l) or sub-section (5) applies, such ultcralion. 
if any, of the periods which would otherwise be the chargeable accounting periods 
of the subsidiary company shall ba made as the Government may direct. 


(7) For the pm poses of this section, a company shall be deemed to be a 
subsidiary of another company if and so long as not less than nine-tenths of its 
ordinary share capital is owned by that other company, whether directly or through 
another company or other companies, or partly directly and partly through another 
company or other companies. 


(8) The amount of ordinary share capital of one company owned by a second 
company through another company or other companies, or partly directly and partly 
through another company or other companies shall be delermmed in accordance with 
the provisions of the Third Schedule. 


(9) In this section and the Third Schedule references to owneislnp shall be 
constiuca as references to beneficial ownership, and the expression “ordinary share 
capital”, In relation to a company, means all the issued share cap tal (by whatever 
name called) of the company, other than capital the holders whereof have a right 
to a dividend at a fixed rate but have no other right to share in ihe profits of the 
company, 


(10) The principal company shall be entitled to allocate to its subsidiary company 
or companies the respective proportionate shares of the excess profits tax payable by 
by the whole group. 

(11) The excess profits tax payable by virtue of this section by the principal 
company in respect of the profits of any subsidiary company shall for the purposes 
of secLon 13 be deemed to have been paid by the subsidiary company and not by the 
principal company. 


ARTIFICIAL TRANSACTIONS, 

10. (1) In computing profits for the purposes of this Act no deduction shall be 
made in respect of any transaction or operation of any nature if and so far as it appears 
that the transaction or operation has artificially reduced or would artifically reduce 
the profits. 

(2) If the Excess Profits Tax Officer is satisfied that any person has entered into 
or carried out any transaction or operation by w'hich the profits have been or would be 
artificially reduced, he may direct that such person shall pay, in addition to any excess 
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profits tax for which he is or, but for such transaction or operation, would be liable, a 
penalty not exceeding the tax evaded or sought to be evaded. 


STANSACTION DESIGNED TO AVOID OR REDUCE LIABILITY TO 
EXCESS PROFITS TAX. 


11. (1) Where the Excess Profits Tax Officer is of opinion that the main purpose 

for which any transaction or transactions was or were effected whether before or after 
the passing of this Act was the avoidance or reduction of liability to excess profits tax, 
he may make such adjustments as respects liability to excess profits tax as he considers 
appropriate so as to counteract the avoidance or reduction of liability to excess profits 
tax which would otherwise be effected by the transaction or transactions. 


(2) Without prejudice to the generality of the powers conferred by sub-section 
(1). the powers conferred thereby extend — 


(a) to the charging with excess psofits tax of persons who but for the adjustment 
would not be chargeable with any tax or would not be chargeable to the same extent ; 


( b ) to the charging of 
ajustments. 


a greater amount of tax than would be chargeable but for the 


RELIEF IN RESPECT OP' DOUBLE EXCESS PROFITS TAXATION. 


12. (l) The Government may, by notification in the Cochin Government Gazette, 
make provision for the granting of relief in cases where both excess profits tax under this 
Act and excess profits tax under any law in force in the United Kingdom, in British 
India, in any Indian State, or in any other part of His Majesty’s Dominions have been paid 
upon the profits of any business if it appears to the Government that the laws of the 
United Kingdom or of British India or of that Indian State or of that other part of His 
Majesty’s Dominions provide for corresponding relief in respect of excess profits tax 
charged on profits both in the United Kingdom or in British India or in that State or 
in that part and in Cochin : 


Provided that where under section 19 of the Finance (No. 2) Act, 1931, national 
defence contribution has been paid in the United Kingdom in lieu of excess profits tax, 
that portion of the national defence contribution so paid which is equal to the excess 
profits tax which would otherwise have been payable shall, for the purposes of this 
sub-section, be deemed to be excess profits tax paid in the United Kingdom. 


(2) If any person, who has paid excess profits tax under this Act for any 
chageable accounting period in respect of profits arising outside India in a country 
the laws of which do not provide for any relief in respect of excess profits tax 
charged in Cochin proves that he has paid excess profits tax under the laws of 
the said country in respect of the same profits, he shall be entitled to the deduction 
from the excess profits tax payable in Cochin of a sum equal to one-half thereof or to 
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one-half of the excess profits tax payable in the said country, whichever is the less. 


ALLOWANCE OF EXCESS PROFITS TAX IN COMPUTING INCOME 
FOR INCOME-TAX PURPOSES. 


13. (1) The amount of the excess profits tax payable in respect of a business 

for any chargeable accounting period diminished by any amount allowable by way of 
relief under the provisions of section 12, shall, in computing for the purposes of income- 
tax or super-tax the profit's and gains of that badness, be allowed to be deducted 
as an expense incurred in that period. 


(2) There shall also be so deducted the amount of any excess profits tax payable 
under any law in force in a country outside Cochin on the profits of the business in 
respect of any changeable accounting period to the extent to which such profits aie 
liable to excess profits tax under this Act, after diminishing smh amount by any 
amount which is allowable by way of relief by repayment, set off or otherwise under 
any law in the country where the tax is payab’c providing for the granting of relief in 
that country where excess profits tax has also been charged in Cochin : 


Provided that where, under the provisions of this Act relating to deficiencies of 
profits oi under any corresponding law in foice in the said country without Cochin, 
relief is given by way of repayment from excess profits tax chargeable for anv charge- 
able accounting period previous to that in which the deficiency occurs, the amount of the 
deduction allowed under sub-scchon (J) or sub-sectio i (2) shall not be altered, but the 
amount repayable shall be taken into accviunt in computing the profits and gains of 
the business for the purposes of income-tax as if it were a piofit of the business 
accruing in the previous year (as determined for that business for the purpo'es of ^the 
Cochin Income-tax Act, 1117] in which the deficiency of profits occuis. 


ISSUE OF NOTICES FOR ASSESSMENT. 


14. (1) The Excess Profits Tax Officer may, for the purposes of tins Act, require 

any person whom he believes to be engaged in any business to which this Act applies, 
or to have been so engaged during any chargeable accounting period, or to be other- 
wise liable to pay excess profits tax, to furnish within such period, not being less than 
sixty days from the date of the service of the notice, as may be specified in the notice, 
a return in the prescribed from and verified in the prescribed manner setting forth 
(along with such other particulars as may be provided for m the notice) with respect 
to any chargeable accounting period specified m the notice the profits of the business 
and the standard profits of the business as computed in accordance with the pro- 
visions of section 6 or the amount of deficiency available for relief under section 7 : 


Provided that the Fxcess Profits Tax Officer may, in his discretion, extend the 
date for the delivery of the return. 

(2) The Excess Profits Tax Officer may serve on any person, upon whom a notice 
has been served under sub-section (l), a notice requiring him on a date to be therein 
specified to produce, or cause to be produced, such accounts or documents as the 

1 Substituted lor “the Cochin Income-tax Act, 1108" i y Act VII of 1117, 
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Excess Profits Tax Officer may require and may from time to time serve further notices 
in like manner requiring the production of such further accounts or documents or other 
evidence as he may require : 


Provided that the Excess Profits Tax Officer shall not require the production of 
any accounts relating to a period prior to the “previous year” as determined under 
section 2 of the Cochin Income-tax Act, 1108, for the purpose of the income-tax 
assessment for the year ending on the last day of Karkadagam 1 1 1 2. 


ASSESSMENTS. 

15. (l) The Excess Profits Tax Officer shall, by an order in writing after consider- 
ing such evidence, if any, as he Ins required under section 1 4, assess to the best of 

his judgment the piofits liable to excess profits tax and the amount of excess profits 

tax payable on the basis of such assessment, or if there is a deficiency of profits, the 
amount of that deficiency and the amount of excess profits tax, in any, repayable and 
shall furnish a copy of such order to the person on whom the assessment has been made. 

(2) Excess profits lax payable in respect of any chargeable accounting period 

shall be payable by the person carrying on the business in that period. 

(3) Whcic two or more persons were carrying on the business jointly in the 

chargeable accounting period, the assessment shall be made upon them jointly and, 
in the case of a partnership, may be made m the partnership name. 

(4) Where by virtue of the foregoing provisions an assessment co lid, but for his 
death, have been made on any person either solely or jointly with any other person or 
persons, the assessment may be made on his legal representative either solely or 
jointly with that other person or persons, as the case may be. 


PROFITS ESCAPING ASSEESMENT. 


16. If, in consequence of definite information which has come into his possession, the 
Excess Profits Tax Officer discovers that profits of any chargeable accounting period 
chargeable to excess profits tax have escaped assessment, or have been under 
assessed, or have been the subject of excessive relief, he may at any time within five 
years of the end of the chargeable accounting period in question serve on the person 
liable to such tax a notice containing all or any of the requirements which may be 
included in a notice under section 1 4, and may proceed to assess or re-assess the 
amount of such profits liable to excess profits tax and the provisions of this Act shall 
so far as may be, apply as if the notice were a notice issued under that section. 


PENALTIES. 


17. If the Excess Profits Tax Officer, or the Commissioner, in the course of any 
proceedings under this Act, is satisfied that any person has, without reasonable cause, 
failed to furnish the return required under sub-section (l) of section 14, or to produce 
or cause to be produced the accounts or documents or other evidence required by 
the Excess Profits Tax Officer under sub-section ( 2 ) of that section, or has concealed 
particulars of the profits made by or capital employed in the business: or has delibe- 
rately furnished inaccurate particulars of such profits or capital, he may direct that 
such person shall pay by way of penalty, in addition to the amount of any excess 
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profits tax payable, a sum not exceeding— 

(a) where the person has failed to furnish the return required under sub- 
section (1) of section 14, the amount of the excess profits tax payable ; and 

(b) in any other case, the amount of excess profits tax which would have been 
avoided if the return made had been accepted as correct, 


APPEALS. 

18, (1) Any person aggrieved by a decision made in pursuance of section 8 or 11, 

or objecting- to the amount of Excess Profits Tax for which he is liable as assessed by 
the Excess Profits T«\ Ofiicer or denying his liability to be assessed under this Act, or 
objecting to any penalty imposed by the Excess Profits Tax Officer, or to the amount 
of any deficiency of profits as assessed by the Excess Profits Tax Officer, or to the 
amount allowed by the Excess Profits Tax Officer by way of relief under any provision 
of this Act or to any refusal by the Excess Profits Tax Officer to grant relief ot dis- 
satisfied with a decision of the Excess Profits Tax Officer under Rule 12 or 13 of 
Schedule I may appeal to the Commissioner : 

Provided that no appeal shall lie against a determination of the amount of the 
profits of any standard period where those profits have been determined in necoulanu* 
with the second proviso to rule I of the First Schedule except m respect ol adjustments 
made under the provisions of that Schedule. 

(2) An appeal shall ordinarily be presented within forty-five days of receipt c f 
the notice of demand relating to the assessment or penalty objected to, or in the cu .e of 
an appeal against the order making modifications or refusing to make modifications 
under sub-section (8) of section 8 within 45 days from the date on winch the order is 
communicated to him, or in the case of an appeal against the assessment of a deficiency 
of profits, within forty-five clays of the receipt of the copy of the order dotei mining 
the deficiency, or in the case of an appeal against amount of a relief granted or a 
refusal to grant rehef, within forty-five days of the receipt of the intimation of the older 
gianting or refusing to grant the relief or in the case of an appeal against a decision 
under rule 12 or 13 of Schedule I within 45 days from the date on which such decision 
is communicated to him, but the Commissioner may admit an appeal after the expiration 
of that period if he is satisfied that the appellant had sufficient cause for not presenting 
it within that period. 

(3) An appeal shall be in the prescribed from and shall be verified in the 
prescribed manner. 

(4) The Commissioner shall hear and determine the appeal and, subject to the 
provisions of this Act, shall pass such orders as he thinks fit, and such- ciders may 
include an order enhancing the assessment or a penalty : 

Provided that an order enhancing an assessment or penalty shall not be made 
unless the person affected thereby has been given a reasonable opportunity of showing 
cause against such enhancement. 

(5) The procedure to be adopted in the hearing and determination of appeals 
shall be in accordance with the rules made in this behalf by the Government. 


POWER OF REVISION. 

19. The Commissioner may of his own motion call for the record of any proceeding 
under this Act which has been taken by any Excess Profits Tax Officer subordinate 
to him, and on receipt of the record may make such enquiry, or cause such enquiry to 
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be made, and, subject to the provisions of this Act, may pass such orders thereon 
(including an order enhancing an assessment) as he thinks fit : 

Provided that he shall not pass any order prejudicial to a person to whose 
business this Act applies without hearing him, or giving him a reasonable opportunity 
of being heard. 


RECTIFICATION OF MISTAKES. 

20. The Commissioner may, at any time within four years from the date of any 
order passed whether by hirmelf or by any Excels Profits Tax Officer under this Act, 
» edify any mistake in any evidence recorded during assessment or appellate proceedings, 
o r any mistake apparent Irom the record which has been brought to his notice by a 
person to whose business this Act applies : 

Provided that no such rectification shall be made having the effect of enhancing 
the liability of any person unless that person has been given a reasonable opportunity of 
being heard. 

APPLICATION OF PROVISIONS OF ACT VI OF 1117. 

21. [ ] The provisions of sections 6, 7, 13, 16, 32, 39, 46, to 57 (inclusive). 61 to 
64 (inclusive), 70,71,72, 76, 104 to 106 (inclusive), 138 te 112 (inclusive) of the 
Cochin Income-tax Act, 1117] shall apply with such modifications, if any, as may be 
prescribed, as if the said provisions were provisions of this Act and referred to excess 
prof, is tax in, lead of to income-tax, and every officer exercising powers under the 
said provisions m regard to income-tax may exercise the like powers under this Act in 
regard to excess profits tax in respect of cases assigned to him under sub-section (3) of 
section 3 as he exercises in relation to income-tax under the said Act : 

Provided that inferences in the said provisions to the assessee shall be construed 
as refciei.rej in the said provisions to the assessee shall be construed as references to a 
person to whose business this Act applies. 


IMCOME-TAX PAPERS TO BE AVAILABLE FOR THE PURPOSES 

OF THIS ACT. 

22. (1) Notwithstanding anything contained in 1 2 [the Cochin Income-tax Act, 1117], 
all information contained in any statement or return made or furnished under the pro- 
visions of that Act or obtained or collected for the purposes of this Act may be used 
for the purposes of this Act. 

(2) All information contained in any statement or return made or furnished 
under the provisions of this Act or obtained or collected for the purposes 2 [of this Act 
may be used for the purposes of the Cochin Income-tax Act, 1117]. 


FAILURE TO DELIVER RETURNS OR STATEMENTS. 

23. If any person fails, without reasonable cause or excuse, to furnish in due time 
any return or statement, or to produce, or cause to be produced, any accounts or 
documents required to be produced under section 14, he shall, on conviction by a 

1 Substituted by Act VII of 1117. ~~~~ 

2 Substituted for “the Cochin Income-tax Act” 110$, by ibid 
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Magistrate, be punishable with fine which may extend to five hundred rupees, and 
with a further fine which may extend to fifty rupees for every day during which the 
default continues. 


FALSE STATEMENT AND DECLARATION. 


2d. If a person makes in any return required under section Jd any statement 
which is false, and which he either knows or believes to be false, or does not believe to 
be false, or does not believe to be true, he shall be punishable on conviction by a 
Magistrate with simple imprisonment which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 


INSTITUTION OF PROCEEDINGS AND COMPOSITION OF OFFENCES. 

25. (1) A person shall not be proceeded against for an offence under section 

23 or section 24 except at the instance of the Commissioner. 

(2) No prosecution for an offence punishable under section 23 or sc chon 21 
or under the Cochin Penal Code, shall be instituted in respect of the same facts as 
those in respect of winch a penalty has been imp ‘red under this Act. 

(3) The Commissioner may, either before or aftci the mstitulio i of pioccudings, 
compound any offence punishable under section 23 oi sectmn 21. 


POWER OF GOVERNMENT TO GRANT RELIEF IN SPECIAL CASES. 

26. (1) If on an application made to it through the Excess Profits Tav Officer 

the Government is satisfied in the case of any business that special circumstances 
exist which render it inequitable that the standard piuiits of the burners in relation 
to any chargeable accounting period shall be computed in accordance With the pro- 
visions of sub-section (1) of section 6, and that no relief or insufficient relief hn» been 
granted under the provisions of sub-section (3) of that section, the Government may 
direct that the standard profits of the business shall be computed to be such greater 
amount as the Government thinks just : 

Provided that such amount shall not exceed the statutory percentage of the 
average amount of the capital employed in the business unless the Government is 
satisfied that owing to some specific cause peculiar to the business it is just that a 
greater amount should be allowed and that the relief, if any, afforded by the 
Commissioner under sub-section (3) of section 6 is inadequate. 

Provided further that a determination on an application under this sub-section — 

(a) shall have effect with respect to all subsequent chargeable accounting periods; 

(b) shall exclude any further application under this sub-section. 

(2) Without prejudice to the generality of the provisions of sub-section (1) the 
Government shall, in considering the making of a direction under that sub-scction, 
have regard to the following circumstances, namely,— 

(a) that the capital en.ployed in a business commenced oi or after the 1st day 
of Chingam 1114, is so small in relation to the volume of the activities of the business 
that to compute the standard profits in accordance with the provisions of section 6 
would be inequitable, taking into account the normal profits made in similar businesses ; 
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(6) that owing to the nature of the business heavy expenditure by way of pre- 
liminary expenses or expenses in connection with experimental or development work 
has been incurred in accounting periods closely preceding the chargeable accounting 
period and that during the chargeable accounting peiiod such expenditure would nor- 
mally fall to be written of wholly or partly in the books of the person chargeable to 
excess profits tax; 

(c) that the business is of a pioneer nature, that is to say, is concerned with an 
industrial process or a form of manufacture or production not undertaken in Cochin 
before the 1st day of Chingam 1108, and has not been in existence long enough to 
have paid income-tax for the previous year as determined for the purpose of the in- 
come-tax assessment for the year beginning on the 1st day of Chingam 1113. 

(3) If on an application made to it through the Excess Profits Tax Officer the 
Government is satisfied that the computation in accordance with the provisions of 
Schedule I of the profits of a business during any chargeable accounting period would 
be inequitable, owing to any of the following circumstances, namely. — 

(a) any postponement or suspension, as a consequence of the present hostilities, 
of renewals or repairs, or 

(b) the provision of buildings, plant or machinery which will not be required 
for the purposes of the buBintss after the termination of the present hostilities, or 

(e) difficulties in bringing into Cochin income arising outside Cochin where the 
countr> in which the income accrued prohibits or restricts by its laws the remittanee 
of money to Cochin, and loss in the remittance to Cochin of such income because of 
fluctuations in the rate of exchange between that country and British India : or 

(d) in the case of any business which includes the winning of any mineral (in- 
cluding mineral oil) the winning of which is of exceptional importance for the prose- 
cution of the prosecution of the* present war, an increase in the ou‘put of the mineral 
which was ef^ental in the national interest and which has had the effect of shortening 
the period during which but for such increased wartime output the sources of the 
mineral might have Leen exp< cted to be exhausted ; 

the Government may diiect that such allowances shall be made in computing 
the profits of the business during that chargeable accounting period as they think just: 

Provided that in making such direction the Government may impose suoh con- 
ditions as they deem appropriate, 

(4) An application to the Government under this section shall be presented to 
the Excess Profits Tax Officer before the expiry of tbe period specified in the notice 
issued under sub-section (l) of section 14 or of the extended period allowed by the 
Excess Profits Tax Officer under the proviso to that sub-section, but in the case of an 
application under sub-section (1) of this section, if the person carrying on the business* 
lias made or is making an application under sub jection (3) of section 0, the applica- 
tion shall be presented to the Excess Profits Tax Officer before the expiry of forty- 
five days from the date on which the order of the Commissioner disposing of the a p 
plication under sub-section (3) of section 6 is communicated to the person who had 
made that application. 

Power to call for and examine records of proceedings of Excess Profits Ton 
authorities 

27. The Government may call for and examine the records of the prooeodings 
of any Excess Profits Tax authority for t he purpose of satisfying themselves as to 
4he legality or propriety of any decision or order passed and as to the regularity o £ 
the proceeding of suoh authority. 
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If in any case it shall appear to the Government that any decision or order or 
proceedings of such authority should be modified, annulled or reserved, the Govern- 
ment may pass such orders, not inconsistent with this Act, as they deem fit : 

Provided that they shall not anaual, modify or alter in any way an ordar pas- 
sed by the Commissioner 1 [under section 109 of the Cochin Income-tax Act, 1117], 
as made applicable to this Act. 

Power to make rules. 

28, (1) The Government may make rules for carrying out the purposes of this 

Act. 

(2) Without prejudice to the generality of the foregoing power, such rules may- 

(o) prescribe the procedure to be followed on appeals, applications for recti- 
fication of mistakes, and applications for refunds ; 

(b) provide for the adaptation to excess profits tax of any of the provision? 

of 2[the Cochin Income tn\ Act, 1117] which are made applicable to ex- 
cess profits tax by section 21 ; or of any rules made under any such 
provision ; 

(c) provide in regard to companies who^e business consists wholly or mainly 
in the dealing in or holding of investments for the granting of exemption or relief 
from liability to excess profits tax of profits derived from investments in other com- 
panies the profits of which have been subjected to excess profits tax in Cochin , 

(d) provide for any matter which by, or under, this Act is to be prescribed. 

(3) power to make rules conferred by this section shall bo exercised in like 

manner power to make rules 3[under section 102 of the Cochin Income-tax 

Act, 1117]. 

Power to make exemption, etc, 

4 [29 Government may, by notification in the Cochin Government Gazette, 
make an exemption, reduction in rate or other modification in respect of excess pro- 
fits tax in favour of any business or in regard to the whole or any part of the income 
of any person. 

SCHEDULE I 

[See Section 2 (17)] 

Rules for the cemputation of profits for purposes of Excess Profits Tax. 

1. The profits of a business during the standard period, or during any oharge- 
able accounting period, shall be separately computed, and shall, subject to the pro- 
visions of this Schedule, be computed on the principle on which the profits of a 
business are computed for the purpose of income-tax 5[under seotion 13 of the 
Cochin Income-tax Act, 1117]: 

6[Provided that any sums (other than any interest paid by a firm to any part- 
ner of the firm) excluded under the proviso to clause (iii) of sub-section (2) or clausa 
ta) of sub-section (4) of that section from the allowances made in computing tha 
profits of the business for the purposes of inoome tax shall, if paid, be include ia 

(11 Substituted by Aot VII of 1117, — — 

(2) Substituted by ibid. 

(3) Substituted by ibid, 

(4) Added by seotion 3 of Aot X of 1118. 

(5) Substituted by Aot VII of 111 7. 

(6) Substituted by ibid. 
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those allowances when computing the profits of a business for the purposes of 
excess profits tax :] 

Provided further that where the profits during any standard period have 
already been determined for the purposes of an assessment under the Cochin Income- 
tax Act, 1108, Buch profits as so determined shall, subj< ct to the adjustments re- 
quired by this Schedule, be taken as the profits during that period for the purpose 
of excess profits tax: 

Provided further that where a standard period or chargeable accounting period 
is not an accounting period, the profits or losses of the business during any account- 
ing periods wholly or partly included with n the standard period or chargeable 
accounting ptriods shall be so computed as aforesaid, and such division and appor- 
tionment to specific periods of those profits or losses and such aggregation of those 
prefits and losses, cr any appoitioned part thereof shall be made a9 appears necess- 
ary to arrive at the profit during the standard period or chargeable accounting 
period: and any such apportionment shall be made in proportion to the number of 
months or fractions of months in the respective periods unless the Excess Profits 
Tax Officer, having regard to any special circumstances, otherwise directs. 

2 7 [The profits of a business during the standard period shall be oomputed 

on the same basis and in the same manner as the profits of that business are under 
the Cochin Income-tax Act, 1117 computed for the , chargeable accounting period 
notwithstanding that the said Act may not have been in force in the standard 
period.] 

3. (1) The principle of adding the allowance for depreciation for any one 
period to the allow, met' for depreciation for any subsequent period and deeming it to 
be part of the allowance for such subsequent period shall not be followed. 

(2) No allowance shall be made for any loss other than a loss ^sustained in a, 
business to which this Act applies. 

8(3) Nothing in this Act shall be construed as permitting -the application, in 
computing the profits for the purposes of the Excess Profits Tax of the provisions 
of sub-section (2) of section ?0 of the Cochin Income-tax Act, 1117.] 

4. (I) Income received from investments shall be included in the profits in 
the cases and to the extent provided in sub-rules (2), (3) and (5) of this rule and not 
otherwise. 

(2) In the case of the businr ss of a building society, or of a moneylending 
business, banking business insurance business, or business consisting wholly or mainly 
in the dealing in or holding of investments, the profits shall include all income received 
from investments, whether or not such income is included in the profits charged 
9[under section 13 of the Cochin Income-tax Act, 1 117,] or is charged under any i ther 
section of that Act, or has been subjected to deduction of tax at souroe or is free of 
or exempt from income-tax. 

(3) In the case of a business part of which consists in banking, insurance or 
dealing in investments, not being a business to which sub-rule (2) of this rule applies, 
the profits shall include all income received from investments held for the purposes 
of that part of the business being income to which the persons carrying on the busi- 
ness are beneficially entitled. 

(4) Notwithstanding anything contained in sub-rule (2) or (3), where the profits 
of a subsidiary oompany are under the provisions of section 9 to be inoluded in the 
profits of the principal company for the purposes of assesment to exoess profits tax, 
divinends from the subsidiary company out of such profits shall not also be inoluded 
In the profits of the principal company. 


(7) Added by Act T II of 1117. 

(8) Substituted by ibid. 

(8) Ibid. 
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(5) In the case of business which oonslsts wholly or partly in the letting out of 
property on hire, the income from the property shall be included in the profits of the 
business, whether or not it has been charged to income-tax lOfunder section 12 of the 
Cochin Income-tax Act, 1 117] or under any other s action of that Act. 

(6) Where the person carrying on a business is the beneficial owner of any in- 
vestments, the income from which is by virtue of the provisions of this rule not to 
be taken into account in computing the profits of the business, and a deduction 
would, apart from the provisions of this mle, fall to be made in respeot of interest on 
borrowed money, the deduction (if any) to be made in respect of that interest shall 
be computed as if the principal of the borrowed money were reduoed by the value of 
those investments. 

Provided that where the person carrying on the business is not a company na 
euch reduction shall be deemed to be made in the principal fof any borrowed money 
in respect of any investments unless the investments are mortgaged, charged or pled- 
ged as security for the repayment of that money and interest thereon. 

5. If at any time after the of the standard period, any increase in the 
•capital employed in a business has been effected by means of a loan from a bank car- 
rying on a bona fide banking business, or by means of a public issue of debenture* 
secured on the property of the company, the interest on so much of the loan or de- 
bentures as has been utilised in effecting the increase in the capital shall not be de- 
ducted in computing the profits for the purposes of excess profits tax and, notwith- 
standing the provisions of rule 2 of Schedule II, that amount of such loan or deben- 
tures shall not be deducted in ariving at the amount of the capital employed in the 
business. 


6. (I) In computing fo.’ any chargeable aoounting period and in relatiou there- 

to for the standard period, if any, the profits of a business other than a business to 
which sub-rule (2) of rule 4 of this Schedule applies, or the profits of a part of a busi- 
ness other than part of the business to which sub-rule (3) of the said rule applies, no 
deduction shall be made in respect of interest on borrowed money or in respect of 
any other consideration given for the use of borrowed money ; 

Provided that this rule shall not appl to the computation of profits of any 
business for any chargeable accounting period the standard profits for which are as- 
certained by reference to the minimum amount specified in sub section (4) of section, 
6 of this Act ; 

Provided further that where a direction has been given by the Commissioner 
under sub section (3) of section 6, or by the Government under sub-section (I) of 
section 26 of this Aot that the standard profits shall be oomputed as if the profits 
during the standard period were such greater amounts as they think just, such 
amount shall be increased by the amount of the interest on or other consideration 
for the borrowed money during the standard period. 

(2) In this rule and rule 3 ol the Second Schedule “borrowed money” means 
borrowed money which, apart from the provisions of the said Rule 3, would have 
been deductible in computing capital. 


7 . No deduction shall be made on account of liability to pay, or payment of 
income-tax super-tax, or excess profits tax. * 


%. (1) In the case of a business carried on, in any accounting period which 

constitutes or includes a chargeable accounting period, by a company the direotoro 
whereof have throughout that accounting period, a controlling interest therein— 


(o) in oomduting the profits for that accounting period ; and 

, rsi. if standard profits of the business are computed by referenoeto 
the profits of standard period, also in computing, in relation to any such chargeable 
accounting period, the profits for the standard period. 


(10) Substituted by Aot T II of 1117. 
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no deduction shall be made in respect of director’s remuneration. 

(2) In sub-rule (l) of this rule the expression ‘director’s remuneration" does 
not include — 

(а) the remuneration of any director who is required to devote substan- 
tially the whole of his time to the service of the company in a managerial or techni- 
cal capacity and is not the beneficial owner of, or abl , either directly or through the 
medium of other companies or by any other indirect means, to control, more than 
five percent of the ordinary share capital of the oompany, or 

(б) the remuneration of any managing agent where such remuneration 
is included in the profits of the managiu i agent’s business for the purposes of excess 
profits tax. 

(3) If, in the case of a business carried on by a company in any accounting 
period which constitutes or includes a chargeable accounting period, the directors of 
the company — 

(а) have during any part of that accounting period, or 

(б) had during the whole or any part of any previous accounting period 
which includes the whole or any pirt of any chargeable accounting period or the 
whole or any part of the standard period (if any). 

a controlling interest therein, and the cape is not one to which sub-rule (1) 
of this rule applies, then, except in so far as the Government otherwise direct, no 
deduction shall be made in reject of directors* remuneration either in computing th© 
profits for the first-mentioned accounting period • • in computing in relation to any 
chargeable accounting period wholly or partly included in that accounting period, 
the profits of the standard period (if any). 

9. In the case of business carried on by a company, if the standard profits of 
the company are computed by reference to the profits, during a standard period, no 
deduction shall be allowed in respect of remuneration pxM to a managing agent in 
excess of tne amount which would have been payable to that managing agent if the 
agreement in force in the standard period had been in force in the chargeable accoun- 
ting period, except, where such remuneration is subjeetr d to excels profits tax in th© 
hands of the managing agent. 

10. Where the performance of a contract extend* beyond the accounting period 
there shall (unless the Excess Profits Tax Officer, owing to any spocial circumstances, 
otherwise dircots) be attributed to the accounting period such proportion of the 
entire profit or loss which has resulted, or which it is estimated will result, from the 
complete performance of the contract as is properly attributable to the acoount - 
ing period, having regard to the extent to which the contract was performed 
therein : 

Provided that when any suoh contract has been completed and the profits have 
been finally ascertained, if the aggregate of the amounts attributed to previ# is Ac- 
counting periods exceeds the profit, as finally ascertained, from the oomplete perfor- 
mance of tho contract, an adjustment shall be made to reduce the amounts so attri- 
buted to the various chargeable accounting periods to tho amount of he profits as 
finally ascertained. 

11. In respect of any building ereoted on or after the commencement of the 
first chargeable accounting period, which during any chargeable accounting period 
has oeased to be required for the purposes of the business or has been sold, any 
amount by which the value of the building at, the date when it ceased to be required 
for the purposes of the business or the price obtained for the building, as the oase 
may be, falls short of the written down value of the building shall be allowed as a 
deduction in arriving at the profits of that ohargeable accounting period. 

12. Where in respect of any accounting period a deduction would, apart from 
the provisions of this rule, be allowable in computing profits, and, in the opinion of 
the Excess Profits Tax Officer, the deduction does not represent a sum reasonably and 
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properly attributable to that accounting jeriod, oi^y Bueh part of the deduction shall 
be allowable as a deduct icn for that jeriod as appears lo the Excess Profits Tax 
Officer to be reasonably and properly attributable to that period and any balance of 
the deduction shall be tr<atcd ah attributable to such other accounting period or peri- 
ods (whether or not they indude, cr fall wholly or partly within, the standard period, 
if any chargeable accounting period) as the Exctss Profits Tax Officer thinks 
proper. 

13 . In computing the profits of any chargeable accounting period no deduotion 
shall be allowed in respect of expenses in excet-s of the amount, whioh tbe Excess Pro- 
fits Tax Officer consider:* reasonable and necessary having regard to the equipments 
of the business and, in the case of director’s fees or other payments for services to 
the actual services rendered b\ the person concerned. 

SCHEDULE II. 

[SEE SECTION 2 (2) ] 

Rules for computing the average amount of capital. 

1. (1) Subject to the provisions of this Schedule, the average amount of the 

capital employed in a bu>intss (so far as it does not consist of money) shall be taken 
to be — 


(a) so far as it consists of ass^ ts acquired by purchase oil or after the com- 

mencement of th • business, the price at which those assets were 
acquired, subject to the deductions hereafter specified ; 

(b) so far as it consists of assets being debts due to the person earring on the 

business he nominal amount of those debts, subject to the said 
deductions ; 

(c) so far as it consists of any ot In r assets whioh have been acquired otherwise- 

than by purchase as aforesaid, the value of the assets when they became 
assets of the business, subject to the said deductions. 

(2) The price or value of any assets other than a debt shall be subject to such 
deductions for depieciation as aie necessary to reduce the asset to its written down 
value and to such othir deductions in respect of reduced values of assets as are 
allowable in computing profits for the purposes of income-tax and, in the case of a 
debt, the nominal amount of the debt shall be subject to any deduction whioh has 
been allowed in respect thereof for income-tax purposes. 

(3) where the price of any asset has been satisfied otherwise than in cash, the 
then value of the consideration actually given for the asset shall bo treated as* the 
price at which the asset was acquired. 

2 . (1) Any borrowed money and debts shall be deducted, and in particular 
any debt for income-tax or super- tax or for excess profits tax in respect of the busi- 
ness shall be deducted. 

Provided that any such debt for income-tax or exoess profits tax shall, for the 
purposes of this Schedule, be dec med to have become due. 

(а) in the case of income-tax and super tax, on the last day of the period of 
time within whioh the tax is payable l[undor section 01 the Ooohin 
Income-tax Act, VI of 1117]. 

(б) in the case of excess profits tax, on the first day after the end of the 

chargeable accounting period in respect of which the tax is assess* 
able notwithstanding that the excess profits tax may not have been 
„ assessed until after that date. 


t Substituted by Aot VII of 11 17. 


COCHIN EXCESS PROFITS TAX ACT. 


*3 


The debts to be deducted und r this sub-rule shall include any 9ueh sums in 
respeot of securing liabilities as are allc wable as a deduction in computing profits for 
the purposes of excess profits tax or would have been so allowable if the period for 
which the amount of capital is being cbmputed had been a chargeable accounting 
period ; and the said sums shall be deducted notwithstanding that they have not be- 
come payable. 

(2) Where any debt for the excess profits tax assessable in in resp ct of any 
period is to be deducted under this rule, the amount thereof shall not be rednoed as 
the result of any relief to be given in respect of a deficiency of profits occurring in 
any subsequent period, and the amount of anv such relief shall be treated as having 
become an asset of the business on the firBt day after the end of the chargeable ac- 
counting period in which the deficiency oceured. 

3. In computing for any chargeable accounting period and in relation thereto 
for the standard period, if any, the average capital of a business other than a busi- 
ness to which sub-rule (2) of rule 4 of the First Schedule applies, or the average oap- 
tal of a part of a business other than a part of a business to which sub-rule (3) of 
the said rule applies, no deduction shall bo made in respeot of borrowed money : 

Provided that, the same deduction shall be made in respeot of accuring liabili- 
ties for interest as would have been made if this rule had not been enacted. 

4- Any investments the income from which is by virtue of the provisions of the 
First Schedule not to be taken into account in computing the profits to the business, 
and any moneys not required for the purposes of the business, shall be left out of ac- 
count, but where any investment in the beneficial ownership of the person carrying 
on the business are so left out of account the stiui (if any) to be deduated under the 
last, preceding rule in respect of borrowed mj.ney shill be computed as if the princi- 
pal of the borrowed money were reducod by the value of those investment: 

Provided that where the person carrying on the business is not a company, no 
reduction shall be deemed be made in the principal of any borrowed money in res- 
pect of any investments unless the investments are mortgaged, charged or pledged as 
security for the repayment of that money and the interest thereon. 

5. Notwithstanding anything oont lined in Rule 4 in the case of the business 
of shipping, to which this Act applies, the sale proceeds of any tonnage sold ortho 
amount of compensation in respect of loss of ships or the amount of accumulation of 
reserves, whether invested or not, shall b* taken into account in computing the aver- 
age amount of capital employed in such business : 

Provided that any income received from investment of such funds shall be in- 
cluded in computing profits for purposes of the excess profits tax. 

$, For the purpose of ascertaining the average amount of capital employed 
in a business during any period, the profits or losses made in that period shall, 
except so far as the contrary is shown, be deemed — 

(a) to have accrued at an even rate throughout the period ; and 

(b) to have resulted, as they accrued, in a corresponding increase or decrease, 

as the case may be, in the capital employed in the business. 

7. Where, in accordance with the l[seoond or third proviso] to section 6 of 
this Act, this Act is applicable to part only of a business, the capital employed in 
that part shall be computed separately from any other oapital of the p3rson carrying 
on the business, and all refsrances to oapital employed in a business shall be eons- 
trued as references to oapital employed in that part of the business only. 

8. (1) If- 

(a) the Government are satisfied, as respects any assets of any business the 
standard profits of which are computed by reference to the profits of a 
standard period, that during that period or any part thereof those assets 
were inherently unproductive, and 

(1) Substituted by eeotion 4 of Act X of 1118 
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(6) an application that this rule shall have effect is made through the Excise 
Profits Tax Officer to the Government by the person carrying on the 
business, 

then, in computing the average amount of the capital employed in the busi- 
ness in the standard period and in all chargeable accounting periods, those 
assets, and any ether assets of the business, shall be treate d as not having 
been asse ts thereof during any part of the period during which, in the opinion 
of the Government, they were iuherently unproductive: 

Provided that in the ca e of a business the standard profits of which depend 
directly or indirectly upon a direction of the Commissioner under sub-section (3) of 
section 6, or of the Government under sub section 26 of this Act the provisions of 
this rule shall have effect to such extent only a? the Government think proper : 

Provided further that an application to the Government under this rule shall 
be presented to the Exce ss Profits Tax Officer before the expiry of the period speci- 
fied in the notice hsued under sub-section ( 1 ) of section 14 of this Act or of the 
extended period allowed by the Excess Profits Tax Officer under the proviso to that 
cub-section. 

(2) Where sub-rule ( 1) of tbit rule has effect on the application of the person 
carrying on any business, any computation of capital of the business made before the 
making of the application, and any assessment affected by that computation shall be 
xevised accordingly. 

SCHEDULE II! 

[See Section 9 (5)] 

Rules for determining the amount of capital held by a company through 

other companies. 

1. Where, in the case of number of companies, the first directly owns ordinary 
share capital of the second and the second directly owns ordinary share capital of 
the third, then, for the purposes of this schedule, the first shall be deemed to own 
ordinary share capital of the third through the second and, if the third directly owns 
ordinary share capital of a fourth, the first shall be deemed to own ordinary share 
capital of the fourth through the secord and third, and the second shall be deemed 
to own ordinary share capital of the fourth through the third, and so on. 

2 . In this schedule — 

(а) any number of companies of which the first directly owns ordinary share 

capital of the next and the next directly owns ordinary share capital of 
the next but one and so on, and, if they are more than three, any three 
or more of them, are refeired to “as a series*’; 

(б) in any series — 

(i) that company which owns ordinary share capital of another through 
the reminders is referred to as “the first owner”; 

(ii) that other company the ordinary share capital of which is so owned 

is referred to as “the last owned company*'; 

(iii) the remainder, if one only, is referred to as an ‘indermediary” or, 

if more than one, is referrrd to as a “chain of intermediaries** ; 

(c) a company in a series which directly owns ordinary share capital of 
another company in the series is referred to as an “owner”; 

(<f) any twa companies in a series of whioh one owns ordinary share capital 
of the other directly, and not through one or more of the other com- 
panies in the series, are referred^ to as being directly related to one 
anothar. 
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3 . Where every owner in a series owns the whole of the ordinary share capital 
of the oompany to which it is directly related, the first owner shall be deemed to 
own through the intermediary or chain of intermediaries tie whole of tne ordinary 
share capital of the last owned company. 

4 . Where one of the owners is a series owns a fraction of the ordinary share 
capital of the company to which it is directly related, and every other owner in the 
eeiies owns the whole of the ordinary share capital of the company to which it is 
directly related, the first owner shall be deemed to own that fraction of the ordinary 
share capital of the last owned company through the intermediary or ohain of 
intermediaries. 

g. Where — 

(a) each of two or more of the owners in a series owns a fraction, and every 

other owner in the series owns the whole, of the ordinary share capital 
of the company to which it is directiy related ; or 

(b) every owner in a series owns a fraction of the ordinary share capital of 

company to which it is directly related ; 

the first owner shall be deemed to own through the intermediary or chain 
of intermediaries such fraction of the ordinary share capital of the last owned 
company as results from the multiplication of those fractions. 

6. Where the first owner in any series owns a fraction of the ordinary share 
capital of the last owned company in that series through the intermediary or chain 
of intermediaries in that scries, and also owns another fraction or other fractions of 
the ordinary share capital of the last owned company, either — 

(а) directly ; or 

(б) through any intermediary or intermediaries which is not a members are 

not members of that scries ; or 

(c) through a chain or chains of intermediaiies of which one or some or all 

are not members of that series ; or 

(d) in a case where the series consists of more than three companies, through 
an intermediary or intermediaries which is a member or are members 
of the series, or thiough a chain or chains of intermediaries consisting 
of some but not all of the companies of which the chain of intermediaries 
in the series consists : 

then, for the purpose of ascertaining the amount of the ordinary share capi- 
tal of the last owned company owned by the first owner, all those fractions 
shall be aggregated and the first owner shall be deemed to own the sum of 
those fraotions. 
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Cochin excess Profits Tax Rules 

EXCESS PROFITS TAX ACT (II of 1117.) 

(As Modified up to 30th Makaram 1119.) 

(Section 28.) 

Finance Department Notification No. 28, dated 4th Makaram 1117 (17th January 
1942) published as Supplement to Gazette, dated 4th Makaram 1117 . 

In exercise of the powers conferred on them by section 28 of the Excess 
Profits Tax Act, 1117 (II of 1117), the Government are hereby pleased to make the 
following rules, namely— 

1. Short title, — These Rules may be called the Excess Profits Tax Rules, 1117. 

2* Definitions — In these Rules— 

(i) “the Act” means the Excess Profits Tax Act, 1117 ; 

(ii) “applied section” means a section of [the Cochin Income-tax Act, 1117], 
as applied by section 21 of the Act and Rule 3 ; 

(iii) “Form” means a form as set out in the Schedule to these rules. 

2 [3. Adaptation of Cochin Income-tax Act, 1117 — The provisions of sec- 
tions 6, 7, 13, 16, 32, 39, 46 to 57 (inclusive), 61 to 64 (inclusive), 70, 71, 72, 76, 
104 to 106 (inclusive), 108 to 1 12 (inclusive) of the Cochin Income-tax Act, 1117, 
shall apply with the following modifications, namely — 

(i) General Modifications — All references to “this Act” except those in the 
proviso to clause (iii) of sub section (2) of section 13, the first proviso to sub-section 
(1) of section 52, section 55, and in sub-section (1) of section 76 where they last occur* 
shall be construed as references to “the Act”. 

(ii) All reference to “income tax” shall be construed as references to “excosa 
profits tax”. 

(iii) Modification of section 13. — Tn section 13 — 

(a) clause (b) of the proviso to clause (vi) of sub-section (2) shall bo 

omitted. 

(b) for sub-section (7) the following sub-section shall be substituted 

namely — 

“(7) Notwithstanding anything to the contrary in this sestion or in the Exoeao 
Profits Tax Act, 1117, the profits of any business of insurance, other than life 
insurance, shall be computed in accordance with the rules continued in the Schedule 
to the Cochin Inoome-tax Act, 1117, in so far as they are applicable to such 
business”. 

(iv) Modification of section 16.— Tn section 16 the worn and figures “and 14** 
shall be omitted. 

(v) Mdifiaction of section 32. — In section 32, — 

(a) in sub-section (2) — 

(I) i the words and figures “before the publication of the notice referred to in 
sub-section (1) of section (1) of section 27 or” shall be omitted; 

(t) Substituted by Rule^l of the Excess Profits Tax (Amendment) Buies, dated 25th Medem 

(2) Substituted by Rule 2 of the Excess Profits Tax ( Amendment) Buies, dated 25th Madam. 
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(2) for the words and figures sub-section (2) of section or 27 section 44”* 
wherever the occur, they words and figures ‘‘subsection (J ) of ejection 14* or 16 of the 
Excess Profits Tax Act, 1317” shall be substituted; and 

('.)) for the words “total income** the word* “excess profits’* shall be 
substituted. 

(b) in sub-section (3) — 

(1) for the word and figures “section 27” the words and figures “sub-section 
(1) of section 14 of the Excess Pro fits Tax Act, 1117** shall be substituted; 

(2) for the words and figures “sections 27 & 28” the words and figures “sub- 
section (2) of section 14 of the Excess Profits Tax Act, 11 17” shall be substituted; and 

(3) for the words ‘ total income” the words “excess profits” shall be 
substituted. 

(vi) Modification of section 47. — In section 47, for the words “this Chapter” 
the words, figures and brackets * sections 8 to 20 (inclusive) of the Excess Profits 
Tax Act, 11 17“ shall be substituted. 

(vii) Modification of section 50.— For section £0 the following section shall be 
substituted namely. — 

“60. In the cate of any agent cf any person residing out of Cochin, being 
entitled to receive cn behalf of tu< h person eny profits chargeable^ under the Excess 
Profits Tax Act, 1117, the tax shall be levied upon and recoverable from such agent 
in like mannrr and to th< same amount as it would be leviable upon and reeoveiable 
from such person if i«\- do t in Ccchin and in direct receipt of such profits, and all 
the provisions of tin *a ei Act shall apply accordingly: 

Provided that the tax may b«* 1 vied upon and recovered from such non-resident 
person direct *’ 

(vii i) Modification of section 51. — The provisos to sub-section (1) of section 51 
shall be omitted. 

(ix) Modification cf section 52.— In the first proviso to sub-section (1) of 
section 52, the words and figures “tire income-tax so chargeable may be recovered by 
deduction under any ol the pio\i< ions cf section 21 and that” shall be omitted. 

(x) Modification of section 54. — For section 54 the following section shall be 
substituted, namely.— 

“54. Whore any business earrird on by a firm or association of person has 
been discontinued, eviry p< rson who was at the time of such discontinuance a partner 
of such firm or a member of such association shall, in respect of the profits of the 
firm or association, be jointly and severally liable to ai-sessment under section 15 
of the Excess Profits Tax Act, 1117, and for the amount of tax payable, and 
all the provisions of the f-aid Act shall, so far as may be', apply to any 
such assessment.” 

<xi) Modification of section 55.— In section 55, for the words “this chapter” 
the words and figures “the applied sections 5C and 67** shall be substituted. 

(xii) Modification of section 56.— In section 56. — 

(а) In sub-section (1) for the words “this Chapter** the words and figures 

“the applied section 55*’ shall be substituted. 

(б) in sub-seotion (3), the words “at the rate for the time being applicable to 

the total income of a company” shall be omitted. 

(xiii) Modification of section 57. — In section 57 — 

(*) for the words “this Chapter” the words and figures “the applied sections 

55 and 56” shall be substituted. 
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(b) for the words “of his total income in the previous year” the words “ of 

hie actual excess profits in the chargeable accounting period ” shall be 
substituted. 

(c) the word Mother” shall be omitted. 

(xiv) Modification of section 61. — In section 61 — 

(a) the words, brackets, figures and letter “under sub-section (3) of flection 
29 or” shall be omitted ; 

(b) for the words and figures “section 41 or section 42 or section 43” the 

words and figures “sub -section (4) of section 18 or section 19 of the 

Excess Profits Tax Act, 1117” shall be substituted ; 

(c) in the first proviso, for the words and figures “under section 40” the 

words and figures “under section 18 of thi Excess Profits Tax Act 1117” 
shall be substituted ; 

( d ) in the second proviso, for the words “whioh is due in respect of the 

amount of his income which”, the words “which relates to excess profits 
arising from such income as” shall be substituted. 

<xv) Modification of section 62 — Sub-section (4) of section 62 shall he omitted* 
(xvi) Modification of section 63. — In section 63 - 

fa) the words and figures “sub-section (2) of section 33, section 38, sub- 
section (6) of section 59, sub-section (5) of section 60 or” shall be 

omitted ; 

(b) after the figures “62” the words and figures “or under the provisions of 

section 10 or section 17 of the Excess Profits Tax Act, 1117” shall be 
inserted ; 

(c) for the words “thiB Chapter” the words and figures “the applied section# 

61 and 62” shall be substituted. 

(xvii) Modification of section 64. — In section 64 — 

(а) for sub-section (1), the following sub-section shall be substituted, namely 

“(1) If any person, to whose business the Excess Profits Tax Act 1117, 
applies, satisfies the Excess Profits Tax Officer that the amount of tax 
paid by him for any chargeable accounting period exceeds the amount 
with which he is properly chargeable under the said Act for that period, 
he shall be entitled to a refund of any such excess”. 

(б) Sub-section (3) shall be omitted. 

(c) In sub-section (4), the words “or to entitle any person to claim a refund 
of tax payable before the commencement of this Act, which he would 
not be entitled io claim but for the passing of this Act” shall be omitted* 

(xviii) Modification of section 71.— In section 71, for the word and figures 
“or 65”, the following shall be substituted, namely — 

“or under section 7 or section 12 of the Excess Profits Tax Act, 1117” 

(zix) Modification of section 72.— For section 72, the following seotion shall 
be substituted, namely — 

“72. No claim to any refund of tax under the Excess Profits Tax Act, 1117* 
shall be allowed unless it is made within four years from the last day of the financial 
year commencing next after the expiry of the accounting period which constitute# 
or includes the chargeable accounting period in respect of which the claim to such 
refund arises”. 

(xx) Modification of section 76. — In section 76 — 

(a) in sub-section (1) for the words “this Chapter”, the words and figure# 
‘•sections 23, 24 and 25 of the Excess Profits Ta* Act, 1117” shall b# 
substituted ; 



COCHIN EXCESS PROFITS TAX ACT, 


69 

(6) in sub-section (3), clause (k) shall be omitted ; and in clauBe (b) for the 
figures and words “65 of this Act”, the figures and words “12 of the 
Excess Profits Tax Act, 1117” shall be substituted ; 

(c) sub-section (4) shall be omitted. 

(xxi) Modification of section 109. — In section 109—* 

(а) In sub-section (1) for the words and figures “Chapter X” the following 
shall be substituted, namely — 

“Sections 23, 24 and 25 of the Excess Profits Tax Act, 1117”. 

(б) In sub-section (2) for the words and figures “41, or section 42 or of an 

order under section 43” substitute the following, namely, — 

“18 or of an order under section 19 of the Excess Profits Tax Act, 1117”. 

(c) In the provisos to sub-section (2) substitute the words and figures “sec- 
tion 19 of the Excess Profits Tax Act, 1117” for the words and figures 
“section 43” wherever they occur ; and the words and figures “section 
18 of the Excess Profits Tax Act, 1117” for the words and figures 
“section 41”]. 

] [4. Adaptation of Cochin Income-tax Rules, 1117. — Rules 10, 31, 32, 33* 

34 and 47 of the Cochin Income-tax Rules, 1117, shall apply subject to the modifica- 
tion that all references therein to “income-tax” and “the Income-tax Officer” shall 
be construed as reference to “excess profits tax” and “the Excess Profits Tax Officer” 
respectively.] 

5 Form of return under section 14 (1). — The return required under sub-sec- 
tion (1) of section 14 of the Act shall be in Form E. P. 1. 

6. Form of notice of Demand under applied section 31. — The notice of 
demand or of determination of a deficiency of piofits under applied section 31 shall 
be in Form E. P. 2. 

7. Form of notice in default of payment. — The notice in default of payment 

of excess profits tax shall be in Form E. P. 3. 

8. Form of application under section 6 (3). — An application to the Commis- 
sioner under sub-section (3) of section 6 of the Act, for a direction that the profits 
of the standard period shall be computed as if they were such greater amount as he 
thinks just, shall be made in Form E. P. 4. 

9. Form of application under section 26 (1) . — An application to the Govern- 
ment under sub-section ( 1) of section 26 of the Act for a direction that the profits off 
the standard period shall be computed as if they were such greater amount as it 
thinks just, shall be made in Form E. P. 5. 

10- Form of application under section 26 (3). — An application to the Govern- 
ment under sub-section (3) of section 26 of the Act, for a direction that such allo- 
wance shall be made in computing the profits of a business during a chargeable ac- 
counting period as the Government think just, shall be made in Form E. P. 6; 

2[but an application in respect of the earlier exhaustion of mineral sources shall be 
made in Form E. P. 6 A.] 

11 Form of section under rule 8 of Schedule II. — An application to the 
Government under rule 8 of Schedule II of the Act for a direction that, in computing 
the average capital of a business during the standard period, certain assets shall he 
•excluded for such period as they were inherently unproductive, shall be made in 
Form E.P. 7. 

12. Form of appeal under section. — An appeal under section 18 of the Act 

(o) in Form E. P. 8, if against a decision of the Excess Profits Tax Officer un- 
der sub-section (5) of section 8 of the Act; 

(6) in Form E. P. 9, if against a decision of the Exoess Profits Tax Officer un- 
der sub-section (8) of section 8 of the Act: 

. (I) ®ub«tituted in Rule 3 of the Excess Profits Tax ( Amendment) Rule* dated 2l th Mad a m 

1117. 

(8) Added by Notification No. 89, dated 8th Karkadagarm 1118. 
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(c) in Form E. P. 10, if against a decision of the Excess Profits Tax Officer un- 
der sub-sections (2), (3), (4), (6) or (7) section 8 of the Act: 

(d) in Form E. P. 11, if against the amount of an assessment made or a defi- 
ciency of profits under sab-rection (1) cf section 16 of the Act: 

(e) in Form E. P. 12, if against an order imposing a penalty under section 10 
or eecticn 17 of the Act or unde r sub-section (1) of applied section 49: 

(/) in Fcim E. P. 13, if in respect of an alleged insufficient relief or refund, or 
a refusal to giant relief or refund, by the Excess Profits Tax Officer : 

( g ) in Form E. P 14, if against, a determination by the Excess Prefits Tax 
Officer under rule 12 of Schedule 1 2 1 to the Act, 

13. Form of application for refund under section 7. — An application for re- 
fund of excess profits tax under section 7 of the Act, in respect of a deficiency of pro- 
fits shall be in Form E. P. 16. 

14. Form of application for relief under section 12.— An application under 
section 12 of the Act for relief in respect of double taxation shall be in Form E P, 16. 

15- Time for notice under section 8 (2). — 1 he notice undtr sub-section (2) of 
section 8 of the Act si all be given by the person concerned within the period speci- 
fied in the notice issued under sub section (1) section 14 of the Act or within the ex- 
tended ] eucd allowed by the Excess Pi r fits Tax Officer under the proviso thereto. 

16. Time and manner of appeal under section 8 (5). — An appeal against a de- 
cision ui der sub-section (5) of section 8 of the Act shall be presented in the Office of 
the Ccmmbsioner of Excess Profits Tax by the person carrying on the brninos piior 
t© the transfer or by the person to whom part of the business was transferred, as 
the case mey 1 e, within 45 dajs of date of receipt of the notice of the Excess 
Profits Tax Officer’s apportionments. 

17- (1) Procedure on application under seccion 6 (3). — The Excess Profits Tax 
Officer shall within fifteen days of the receipt of an application under sub-section (3) 
of section 6 of the Act forward it to the Commissioner lor decision. 

(2) Notice of the date appointed for the hearing of anyappialor application 
under The Act shall be given to the applicant or the appellant and in the case of an 
appeal against an order under sub- section (5) of section 8 of the Act, to the opposite 
party. 

Explanation. — The expression “opposite party” means the person by whom, or 
the person to whom, part of the business was transferred, according as the appeal is 
preferred by the transferee or the transferror. 

1 [“18. Investment s-holding Companies. — In the case of a business consisting 
wholly or mainly in the holding of investments. — 

(a) the income from in\estments to be included in the profits of the business 
under the provisions of Rule 4 of Schedule 1 to the Act shall be computed exclusive. 

(i) of all income received by way of dividends or distribution of profits from a 
company carrying on a but mess to the whole of which the section of the Act imposing 
excess piofits tax applies; and 

(ii) of the due proportion of all income received by way of dividends or distri- 
bution of piofits from a company carrying on a business to part only of which the 
section of the Act imposing excess profits tax applies : 

(b) the investments to be excluded from the capital employed in the business 
under Rule 4 of Schedule II to the Act shall inolude. — 

(t) all shares in a company carrying on a business to the whole of which the sec- 
tion of the Act imposing excess profits tax applies ; and 

(it) the due proportion of all shares in a company carrying on a business to part 
only of which the section of the Act imposing excess profits tax appliess.”] 

2[Provided that, if in relation to any chargeable accounting period, a com- 
pany to which this rule applies gives notice to the Excess Profits Tax Officer, within 
the time allowed under section 14 of the Act, for the furnishing of a return in respect 
of such chargeable accounting p riod, that the provisions of this Rule shall not be 
applied to it, its profits and average capital in relation to such ohargeable accounting 
period, shall be computed as if this Rule had not been made.] 

(1) Added by Notification No, 89. dated 8th Karkadagam 1118, 

(2) Added by Notification No. 14‘J, dated 7th Karkadagam 1119, 



The Jaipur excess Profits Tax 
Act, 1944. 

ACT No. XX of 1944. 

Received the assent of His Highness the Mahaiaja Sahib Bahaduc on the 
22nd day of August , 1944. 

An Act to provide for the imposition of a tax on excess profits. 
Preamble. 

Whereas, in the conditions prevailing daring the present war, it is expedient 
to provide for the imposition of a tax on excess profits arising oat of certain busines- 
ses; It is hereby enacted as follows: — 

Short title, extent and commencement. 

1. (1) This Act may be called the Jaipur Excess Profits Tax Act, 1944. 

(2) It extends to the whole of the Jaipur State except the Sambhar Shamlat 

Area. 

(3) It shall come into force at once, 

Definitions. 

2. In this Act, unless there is anything repugnant in tne subject or 
context — 

(1) “accounting period” in relation to any business means — 

(a) where the accounts of the business are made up for successive periods of 
twelve months, each of such periods; 

(b) In any other case, such period not exceeding twelve months, as the 
Excess Profits Tax Officer may determine. 

(2) “Assessed means a person to whose business this Act applies and by 
whom tht excess profits tax is payable; 

(3) “Agricultural income” means— 

(a) any rent or revenue derived from land which is used for agricultural 
purposes ond is either assessed to land revenue in the Jaipur State or 
subject to a locol rate assessed and collected by officers of the Govern- 
ment as such; 

(b) any income derived from such land by — 

( i ) agriculture, or 

(it) the performance by a cultivator or receiver of rent-in -kind of any 
process ordinarily employed by a cultivator or receiver of rent-in-kind 
to render the produce raised or received by him fit to be taken to 
market, or 

(in) the sale by a cultivator or receiver of rent -in-kind of the produce 
raised or received by him, in respect of which i.o process has been 
performed other than a process of the nature described in sub- 
clause (it) ; 

(c) any income derived from any building owned and occupied by the 
receiver of the rent or revenue of any such land, or occupied by the 
cultivator, or the receiver of rent-in-kind of any land with respect tp 
which, or the produoe of which any operation mentioned in sub-clauses 
(if) and (tit) of clause ( b ) is carried on; 

Provided that the building is on or in the imm j diate vicinity of the laud, and 
is a building which the receiver of the rent or revenue or the cultivator or the 
receiver of the rent-in-kind by reason of his connection with the land, requires as a 
dwelling house as a store-house or other outbuilding. 
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( 4 ) “Average amount of capital” means the average amount of capital 
employed in any business as computed in accordance with the Second Schedule; 

(5) “Business’ includes any trade, commerce or manufacture or any adven- 
ture in the nature of trade, commerce or manufaotuie or any profession or vocation, 
l>ut does not include a profession carried on by an individual or by individuals in 
partnership if the profits of the profession depend wholly or mainly on his or their 
personal \ qualifications unless suc h profession consists wholly or mainly in the 
making of contracts on behalf of other persons or the giving to other persons of 
advice of a commercial nature in connection with the making of contracts : 

Provided that where the functions of a company or of a sooiety incorporated 
fey or under any enac tment consist wholly or mainly in the holding of investments 
©r other property, the holding of the investments or property shall be deemed for 
the purpose of this definition to be a business carried on by such company or sooiety; 

Provided further that all businesses to which this Act applies carried on by the 
same person shall be treated as one business for the purposes of this Act; 

(6) “Chargeable accounting period” means any accounting period falling 
wholly afltr the 31st August, 1944. and where any accounting period falls partly 
after and partly befo-e the said date, such part of that accounting period as falls 
after the said date; 

(7) “Commissioner” means a person appointed to be a Commissioner of 
Excess Profits Tax under section 3 : 

(8) “Company” means a company as defined in the Jaipur Companies Act 
or formed in pursuance of the law of the country in whioh it is incorporated and 
includes any foreign association, whether incorporated or not, whioh the Government 
may, by general or special order, declare to be a company for the purposes of this 

Act: 

(gr) “deficiency of profits” means — 

( 1 ) where profits have been made in any chargeable accounting period, 
the amount by which such profits fall short of the standard profits; 

(it) where a Iofs has been made in any chargeable aocounting period, the 
amount of the loss added to the amount of the standard profits : 

(10) “dividend” include — 

(a) any distribution by a company of accumulated profits, whether capitalised 
or not, if such distribution entails the release by the company to its 
share-holders of all or any part of the assets of the company; 

(b) any distribution by a company of debentures or debenture-staak, to the 
extent to which the company possesses accumulated profits, whether 
capitalised or not; 

(e) any distribution made to the share-holders of a company out of accumu- 
lated profits of the company on the liquidation of the company; 

Provided that only the accumulated profits so distributed which arose during 
the six years of the company preceding the date of liquidation shall be so included; 

and 

(< d ) any disribution by a company on the reduction of its oapital to the 
extent to which the company possesses accumulated profits whioh arose 
after the end of the year ending next befose the 1st day of April, 1938* 
whether such accumulated profits have been capitalised or not ; 

Provided that “dividend” doer not include a distribution in respeot of any 
share issued for full cash consideration which is not entitled in the event of liquida- 
tion to participate in the surplus assets, wden such distribution is made in acoordanoe 
with sub-olause (c) or (d). 

Explanation- — The words “accumulated profits” wherever they oocur in this 
•lause, shall not inolude “capital profits.” 
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(ID •‘Excess Profits Tax Officer” means a person appointed to be an Excess 
Profits Tax Officer under secrion 3 ; 

(12) “firm,” “partner” and “partnership” have the same meanings respectively 
as in the Jaipur Partnership Act, 1943 ; picvickd that the expression “partner tr 
includes any person who being a minor has been admitted to the benefits of partner- 
ship : 

(13) “loss” means a loss computed in the same mauner as for the purposes of 
this Act profits are to bo computed ; 

(14) “ordinary share capital” has the meaning assigned to that expression in 
ftub-section (9) of section 11 ; 

(15) “person” includes a Hindu undivided family ; 

(16) “prescribed” means prescribed by rules made under this Act ; 

(17) “principal officer” used with reference to a company or any other public 
body or any association means: — 

(a) the secretary, treasurer, manager, or agent of the company, body or 
association, or 

(6) any peison connected with the ccm] ary body or association upon whom 
the Excess Profits Tai Officer las served a notice of his intention of 
treating him as the principal officer thereof ; 

(18) “profita” means profits as determined in accordance with the First Schedule; 

(19) “standard profits” means standard profits as computed in accordance with 
the provisions of section 6 ; 

(20) “Statutory percentage” means — 

(a) in relation to a business carried on by a body corporate, eight per annum; 

(b) in relation to a business carried on by a person other than a body corpo- 
rate, ten per ctnt per annum ; 

Provided that in relation to any decrease of capital the statutory percentage 
ihall be in all cases six per cent : 

Provided further that where the business was commenced on or after the 1st 
day ot September, 1938, the foregoing percentages shall be increased from eight, ten 
and six per cent to ten, twelve and eight per cent respectively : 

(21) “Written down value” mean— 

(a) in the case of assets acquired in a year previous to the one for which the- 
a8sessment is to be made, the actual cost to the assessee, and 

(b) in the case of assets acquired before such year, the actual cost to the as- 

sessee less all depreciation actually allowed to him under this Act ; 

Provided that where a person carrying on any business, profession or vocation 
has been succeeded in such capacity by another person and the person succeeding is 
assessed by reason of the peison succeeded beiDg not traceable, the actual cost to the 

person suooeded. 

Excess Profits Tax authorities. 

3. (1) There shall be the following classes of excess profits tax authorities for 

the purposes of this Act, namely : — 

(a) the Board of Revenue ; 

(b) Commissioner of Excess Profits Tax ; 

(c) Excess Profits Tax Officers. 

(2) The Government shall appoint sneh persons to be Commissioner of Excess 
Profits Tax and Excess Profits Tax Officers as it thinks fit. 

(3) All officers and persons employed in the execution of this Aot shall observe 
and follow the orders, instructions and directions of the Board of Revenue. 
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Charge of lax. 

4. (1) Subject to tbe provisions of this Act, there shall, in reipeofc of any busi- 
ness to which this Act applies, be charged, levied and paid on the amount by which 
the profits of such business during any chargeable accounting period exceed the 
standard profits a tax (in this Act referred to as “excess profits tax”) which shall be 
-equal to sixty per cent of that excess. 

(2) This Act shall not apply to — 

(а) any business of life insurance ; 

(б) agricultural income ; 

(c) profits from a business carried on on behalf of a religious or charitable 

institution when the profits are applied solely to the religious 
or charitable purpose of the institution ; and 

(t) the business is carried on in the course of the carrying out of a 
primary purposes of the institution, or 
(li) the work in connection with the business is mainly carried on by 
beneficiaries of the institution ; 

(d) income, profits and gains of local authorities. 

In this sub-section “charitable purpose” includes relief of the poor, education, 
medical relief, and the advancement of any other object of general public utility, but 
nothing contained in clause (c) shall operate to exempt from the provisions of this 
Act that part of the profits of a private religious trust whioh does not enure for the 
"benefit of the public. 

Application of Act. 

5. This Act shall apply to every business of which the whole or any part of the 
profits made during the charge accounting period accrues or arises in the Jaipur State: 

Providfd that where the profits of a part only of a business accrue or arise in 
the Jaipur State, then this Act shall apply to only such part of the business, and 
such part shall for all the purposes of this Act be deemed to be a separate business. 

Standard profits. 

0. (1) For the purpose of this Act the standard profits of a business in rela- 

tion to any chargeable accounting period shall, subject to the provisions of sub-sec- 
tion (3), be an amount bearing to the profits of the business during the standard 
period, if in respect of that business a standard period is available, the same pro- 
portion as the chargeable accounting period bears to the standard period : 

Provided that if the average amount of capital employed in the business during 
such chargeable accounting period is greater or less than the average amount of capi- 
tal employed during the standard period, such amount shall be increased or 
-decreased, as the case may be, by an amount calculated by applying the statutory 
percentage to the amount of such increase or decrease : 

Provided further that in the case of a business which was commenced after tho 
31st August, 1937, the standard profits shall, at the option of the person carrying oa 
the business, be an amount calculated by applying the statutory percentage to tho 
average amount of capital employed in the business during the such chargeable ac- 
counting period. 

(2) For the purposes of this section the standard period shall at the option of 
the person carrying on the business be — 

(а) the year ending on the 31st day of August, 1938 ; or 

(б) the years ending on the 3 1st day of August, 1938, and on the 3 1st day 

of August, 1939, or 

(c) the years ending on the 31st day of August, 1938, and on the 31st day of 

August, 1940; or 

(d) the years ending on the 31st day of {August, 1939, and on the 31s t day of 

August, 1940 ; or 
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(«) in the case a business making up its accounts by periods of twelve months 
ending cn a date other than the 31st day of August or a business com- 
menced after the 1st of September, 1937, the first accounting period fal- 
ling after the 1st of September, 1937, or anj two such accounting periods 
falling between let September 1937, and 31st August 1940 ; 

(3) The standard profits shall be taken to be rupees thirty-six thousand in any 
case in which the standard profits computed in accoi dance with sub -section (1) are 
less than this sum : 

Provided that if the chargeable account ng peried is less than one year the 
sum of lupees tbirty-six thousand shall for the purposes of this sub-section bo 
decreased proportionately. 

Allowance to be made. 

7 . (1) The profits of a business to which this Act applies shall be computed 

after making the following allowances, namely 

( i ) any rent paid for the premises in which such business, profession or 
vocation is carried on, provided that when any substantial part of the 
premises is used as a dwelling-house by the assessee, the allowance under 
this clause shall be such sum as the Excess Profits Tax Officer may 
determine having regard to the proportional annual value of the part 
so used ; 

(ft) in respect of repairs, where the as.-essee is the tenant only of the pre- 
and has undertaken to bear the cost of such njars, the mount paid 
on account thereof, provided that, if any substantial part of the premises 
is used by the assessee as a dwelling-ho use, a proportional part only of 
such amount shall be allowed : 

(tti) in respect of capital borrowed for the purposes of the business, profes- 
sion or vocation, the amount of the interest paid ; 

Explanation. — Recurring subscriptions paid periodically by share-holders or 
aubscribers in such Mutual Benefit Societies as may be prescribed, shall be deemed 
to be capital borrowed within the meaning of this clause ; 

(iv) in respect of insurance against risk of damage or destruction of buildings, 
machinery, plant, furniture, stocks or stores used for the purposes of the 
business profession or vocation, the amount of any premium paid. 

(v) in respect of current repairs such buildings, machinery, plant, or furni- 
ture, the amount paid on account thereof, 

(vi) in respect of depreciation of such buildings, machinery, plant, or furni- 
ture being the property of the assessee, a sum equivalent to such per- 
centage on the return down value thereof as may in any ease or or class, 
of cases be prescribed: 

Provided that 

(а) the prescribed particulars have been duly furnished; and 

(б) the aggregate of all such allowances made under this Aot shall,. 

in no case, exceed the original cost to the assessee of the buidings 
machinery, or plant, or furniture as the case may be ; 

(vi) in respeot of any machinery or plant which has been sold or discarded, tho 
amount by whioh the written down value of the machinery or plant 
exceeds the amount by which the machinery or plant is actually sold 
or its scrap value: 

Provided that suoh amount is aotually written of in the books of the assessee: 

Provided fuather that where the amount for which any suoh machinery or 
plant is sold exceeds the written down value, the excess shall be deemed to be pro- 
fits of the accounting period in which the sale took place; 
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(viii) in respect of animals which have been used for the purposes of the busi- 
ness, profession or vocation otherwise than as stock in trade and have 
died or become permanently useless for such purposes, the difference 
between the original cost to the assessee of tho animals and the amount, 
if any, realized in respect of the carcasses or animals; 

(ix) any sums paid on account of land-revenue, local rates or municipal taxes 

in respect of such part of the premises as is used for the purposes of the 
business, profession or vocation; 

(x) any sum paid to an employee as bonus or commission for services ren- 

dered, where such sum would not have beed payable for him as profits 
or dividend if it had non been paid as bonus or commission: 

P*§§ggProvided that the amount of the bonus or commission is of a reasonable 
X amount with reference to — 

(a) the pay of the employee and the conditions of his service; 

( b ) the profits of the business, profession or vocation for the year in 

question; and 

(c) the general practice in similar businesses, professions or vocations; 

(xi) when the assessee’s accounts in respect of any part of his business, pro- 
fession or vocation are not kept on tho cash basis, such sum, in respect 
of bad and doubtful debts, due to tho assessee in respect of that part 
of his business, profession or vooation, and in the case of an assessee 
carrying on a banking or money lending business such sum in respect 
of loans made in the ordinary course of such business as the Excess 
Profits Tax Officer may estimate to be irrecoverable but not exceeding 
the amount actually written off as irrecoverable in the books of the 
assessee: 

Provided that if the amount ultimately recovered on any such debt or loan 
is greater than the difference between the whole debt or loan and the amount so 
allowed, the excess shall be deemed to be a profit of the year in which it is recover- 
ed and if leB^, the deficiency shall be deemed to be a business expense of that 
year; 

(xii) any expenditure (not being in the nature of capital expenditure or 
personal expenses of tho assessee) laid out or expended wholly and 
exclusively for the purpose of such business, profession or vocation. 

(2) Where any building, machinery, plant or furniture in respect of which any 
allowance is due under clause (iv) clsuse (v) clause f vi) or clause (vii)of sub-seetion (I) 
is not wholly used for the purposes of the business, profession or vocation, tho 
allowance shall be restricted to the fair proportional part of tho amount whioh 
would be allowable if such building, machinery, plant or furniture was wholly so 
used. 

(3) Nothing in clause (ix) or clause (xii) of sub-seotion (1) shall be deemed to 
authorise the allowance of any sum paid on account of any cess, rate or tax levied 
on the profits of any business, profession or vocation or assessed at a proportion of 
or otherwise on the basis of any such profits. 

(4) In sub-seotion (1) “paid” means actually paid or incurred according ta 
the method of accounting upon the basis of which the profits are computed under 
this section: ‘plant 1 includes vehicles, books seientifio apparatus and surgical equip- 
ment purchased for the purposes of the business, profession or vooation. 

(5) A trade, professional or similar association performing specific services for 
its members for remuneration definitely related to these services shall be deemed for 
the purpose of this section to carry on business in respeot of those services, and tho 
profits therefrom shall be liable to tax accordingly. 

Method of accounting. 

8. Profits shall be computed, for the purposes of section t 9 in aooordanoe wftfti 
the method of accounting regularly employed by the assessee : 
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Provided that, if no method of aecojntlng has been regularly employed, or if 
the method employed is such that in the opinion of the Excess Profits Tax Officer 
the profits cannot properly be deducted therefrom, then the computation shall bo 
made upon such basis and in such manner as the Excess Profits Tax Officer may de- 
temine. 

Relief on occurrence of deficiency of profits, 

9 . Where a deficiency of profits of occurs in any chargeable aezounting period 
in any business, the profits of the business chargeable with exoess profits tax shall bo 
deemed to be reduced and relief shall be granted in accordance with the following 
provisions : — 

(а) the aggregate amount of the profits so chargeable for the previous char- 

geable accounting periods shall be deemed to be reduced by the amount 
of the deficiency of profits and the amount of exoess profits tax payable 
in respeot thereof shall bB deemed to be reduced accordingly and the re- 
lief necessary to give effect to the reduction shall be given by repayment 
or otherwise; 

(б) where the amount of the deficiency of profits exceeds the aggregate 

amount of the profits so chargeable for the previous chargeable account- 
ing periods, or where there is no previous chargeable accounting period, 
the balance of the deficiency of profits or the whole of the deficiency, a s 
the case may be, shall be applied in reducing any profits so chargeable 
for the next subsequent chargeable accounting period and if and so far 
as it exceeds the amount of those profits, any profits so chargeable for 
the next subsequent chargeable accounting period and so on. 

Successions and amalgamations. 

10 . ( 1 ) As from the date of any change in the persons carrying on a business, 
the business shall, subject to the provisions of this section, be deemed for all the pur- 
poses of this Act, except for the purposes of determining the amount of the statu- 
tory percentage, to have been discontinued, and a new business to have been com- 
menced. 

(2) Where the ohange took place before the 1st day of September, 1944, and 
and consisted in the death or retirement of a partner, or the baking in of a partner, 
the persons carrying on the business after the change may, by notice given in writing 
before the proscribe! date to the Excess Profits Tax Officer, elect that, for the pur- 
poses of the provisions of this Aot relating to the computation of standard profits, 
the business shall not be deemed to have been discontinued. 

(3) A business shall not, for the purposes of the provisions of this Act relating 
to the computation of standard profits, be deemed to be discontinued by reason of 
any change occurring on or after the 1st day of September, 1944, in the persons car- 
rying it on, and the standard profits of the business in relation to any chargeable ac- 
counting period shall computed accordingly, and, in particular, in computing the 
capital employed in the business after the change, (and in considering, for the pur- 
poses of computing the profits of, and the capital employed during, any chargeable 
accounting period, whether any and, if so, what deductions are to he mide ia respect 
of depreciation of buildings, plant and machinery), no regard shall be had to any 
consideration given in respect of the transfer of the business or any of the assets 
thereof on the occasion of the change. 

(4) Where, on or after the 1st day of September, 1944, two or more businesses 
are amalgamated, the resulting business shall be treated for the purposes of the 
provisions of this Aot relating to the computation of standard profits as if — 

(a) it had been in existence throughout the period during which there were 
in existence any of the former businesses ; 

(b) any profits made or losses incurred or capital employed in any of those 
former businesses had been made inourred or employed in the resulting 
business; and 
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(c) any assets of any of those former businesses had beoome assets of the 
rt suiting business when they became assets of the former business; and 
in particular, in computing the capital employed ia the resulting 
business, and in considering, for the purposes of computing the profits 
of, and the capital employed during, any chargeable accounting period, 
whether any and, if so, what deductions are to be made in respect of 
depreciation of buildings, plant and machinery, no regard shall be had 
to any consideration given in respect of the transfer of any of those 
former businesses or any of the assets thereof on the occasion of the 
amalgamation. 

(6) Where on or after the 1st day of September, 1944, part of a business is 
transferred as a going concern by the person theretofore carrying it on to another 
person, the part transferred and the part not transferred shall each be deemed for 
the purposes of the provisions of this Act relating to the computation of standard 
profits to be a continuation cf the crignal business, and the said provisions, including 
the provifr,c>ne of t bib section relating to amalgamate ns, shall apply accordingly : 

Provided that, for the purposes aforesaid such apportionments shall be made 
of the profits made, and losses incurred, and the capital employed, in the original 
business, and of any assets of the original business as may appear to the Excess 
Profits Tax Officer, or, on appeal in the presciibed time and manner to the Board 
of Revenue to that Board, to be just . 

(6) Notwithstanding anything in the foregoing provisions of this section, 
where a business was eairied on immediately befoie tin' 1st day of September, 1938, 
and that main part of that business, was transferred after the said day and before 
the 1st day of September, 1944, by the peison carrying it on to another person, the 
Excess Prefits Tax Officer, if he is satisfied that the bmine>s carried on after the 
transference was not substantially d.fferent from the business or part transferred 
ehall, on the application of the person carrying on the business after the transference, 
treat that person, for the purposes of the provisions of this Act, relating to the 
computation of standard profits, as if he had carried on the transferred business or 
part of the business as from the date of commenceme nt of that business. 

(7) Where, on or after the 1st day of September, 1944, a partner in a firm 
carrying on a business to which this Act applies dies, then notwithstanding anything 
contained in sub-section (1) any deficiency of profits in respect of any chargeable 
accounting period ending on or befor the date of his death shall, if it has not been 
fully applied in reducing the profit* of any chargeable accounting period under 
section 9 be carrie d forwaid and applied in reducing any profits from the same 
business carried on by the surviving partner or partners in the first chargeable 
accounting period after the death of the partner, and if and so far as it exceeds the 
amount of those profits, in reducing any profits from such business in the next 
subsequent chargeable accounting peried and so on. 

(8) Where— 

(«) a business is, by virtue of sub-section (2) or sub-section (3), deemed 
not to have been discontinued; or 

(*) a business is, by virtue of sub-section (4), to be treated as if it had 
been in existence throughout the period during which there was existence 
any other business; or 

(e) a business is, by virtue of sub-section (5), to be treated as a continuation 
of another business; or 

(cf) any person who is carrying on a business after a transfer is treated by 
virtue of sub-section (G), as having oarried on the business as from a 
date before the transfer. 

the provisions of the Act relating to the computation of profits and capital for the 
purposes of excess profits tax shall, both as respects the standard period and 
any chargeable accounting period, have effect subject to suoh modifications, if any, 
as the Excess Profits Tax Officer may think just, and excess profits Tax Officer may 
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make such alterations in the periods would otherwise b3 the chargeable accounting 
periods of the business as he think proper: 

Provided that if the Excess Profits Tax Officer makes any suoh modifications 
and the person carrying on the business is dissatisfied with the modifications so 
made, or if the person carrying on the business is dissatisfied with the refusal of the 
Excess Profits Tax Officer to make any such modifications, he ma at any 
time before the expiry of forty-five days from the date on which the order of the 
Excess Profits Tax Officer is communicated to him, appeal to the Board of Revenue 
through the Commissioner. 

Interconnected companies. 

11- (1) Where any interest, anniity or other annual payment, or any royalty 

or rent, is paid by one company to another company, and one of those companies 
is a subsidiary of the other or both are subsidiaries of a third company, the capital 
profits and losses of both companies shall be computed for the purposes of this Act 
as if — 

(а) the interest, annuity, annual payment, royalty or rent were not pay- 

able; 

(б) any debt in respect of which any such interest is payable did not exist; 

and 

(c) any asset in respect of which any such royalty or rent is payable ware 
the property of the company paying the royalty or the rent. 

(2) Where — 

(а) any debt is owing to any company by another company; and 

(б) one of those companies is a subsidiary of the other, or both are subsi- 

diaries of a third company; and 

(c) no interest is payable in respect of the debt, but the circumstances in 
which the debt came into existence or ia allowed to continue 
to exist are such that the dd>t represents in substance capital employed 
in the business of the debtor company, 
the capital of both companies shall be computed as if the debt did not exist* 

(3) Where — 

(a) a company (hereinafter referred to as the principal company) is resident 

in the Jaipur State and is not a subsidiary of anyjother company resi- 
dent in the Jaipur State; and 

(b) daring the whole or any part of any ohargeable accounting period of 

the principal company, an other oompeny, whether or not resident or 
carrying on business within the Jaipur State [hereinafter referred to as 
the “the subsidiary company”) is a subsidiary of the principal com- 
pany, 

the following provisions of this section shall, subject to the provisions of seotion 5, 
have effect in relation to that chargeable accounting period. 

Explanation . — A company is resident in the Jaipur State in any year if the 
control and management of its affairs is situated wholly in the Jaipur State in that 
year. 

(4) If the subsidiary company is a subsidiary of the prinoial company through- 
out the chargeable accounting period, suoh capital employed in, and profits or losses 
arising from, the business of the subsidiary company is employed or arise in — 

(i) the chargeable accounting period; or 

(ii) any year constituting comprised in the ('standard period the principal 

company. 

ihall be treated for the purposes of this Act as if it or they were capital employed ia 
or, as the case may be, profits or losses arising from the business of the principal 
company. 
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(5) If the subsidiary company is a subsidiary of the principal company during 
part only tf the chargeable accounting period, the excess or deficiency of profits of 

the subsidiary company for that part of that period shall be treated as increasing or, 
as the case may be, decreasing the excess or deficiency of profits of the principal 
company for the whole period and shall not be deemed to be an excess or deficiency 
of profits of the subsidiary company. 

In this sub-section, the expressions “excess” and “deficiency” mean, in relation 
to profits, an excess or deficiency in relation to the standard profits of the subsidiary 
company or, as the ease may be, the principal company. 

(6) In any case to which sub-section (4) or sub-section (5) applies, suoh altera- 
tion, if any, of tbe periods which would otherwise bo the chargeable accounting 
periods of the subsidiary company shall be made as the Board of Revenue may direct 

(7) For the purposes of this section, a company shall be deemed to be a sub- 
sidiary of another company if and so long as not less than nine-tenths of its ordinary 
share capital is owned by that other company, whether directly or through another 
company or other companies, or partly through another company or other oompanies. 

(8) The amount of ordinary share capital of one company owned by a second 
oompany through another company or other companies, or partly direotly and partly 
through another company or other companies shall be determined in accordance with 
the provisions of the Third Schedule. 

(9) In this section and the Third Schedule references to ownership shall be 
construed as references to beneficial ownership and the expression “ordinary share 
capital” in relation to a company means all tho issued share capital (by whatever 
name called) of the company, other than capital the holdors whereof have a right to 
a dividend at a fixed rate but have no other right to share in the profits of the 
company. 

(10) The principal company shall be entitled to allocate to its subsidiary com- 
pany or companies the respective proportionate shares of the excess profits tax pay- 
able* by the whole group. 

Artificial transactions. 

12. (1) In computing piofits for the purposes of this Act no deduction shall bo 
made in respect of any transaction or operation of any nature it and so far as it ap- 
pears that the transaction or operation has artificially reduced the profits. 

(2) If the Exoess Profits Tax Officer is satisfied that any pe rson has entered in- 
to or carried out any transaction or operation by which the profits have been or 
would be artificially reduced, he may direct that such person shall pay, in addition to 
any excess profits tax for which he is or but for such transaction or operation, would 
be liable, a penalty not exeeeding the tax evaded or sought to be evaded. 

Transactions designed to avoid or reduce liability to excess profits tax. 

13. (1) Where the Excess Profits Tax Officer is of opinion that the main pur- 
poses for which any transaction or transactions was or were effected was the avoid- 
ance or reduction of liability to excess profits tax, he may make such adjust menta 
aa respects liability to excess profits tax as he considers appropriate so as to counte- 
ract the avoidance or reduction of liability to excess profits tax which would other- 
wise be effeoted by the transaction or transactions. 

(2) Without prejudice to the generality of the powers conferred by aub-aeotion 
(1) the powers conferred thereby extend — 

(a) to the charging with excess profits tax of persons who but for the adjust* 

ments would not be chargeable with any tax or would not be chargeable 
to the same extent ; 

(b) to the charging of a greater amount of tax than would be ohargeable but 

for the adjustments. 

(3) Any person aggrieved by a decision of tho Excess Profits Tax Officer under 
this section may appeal in the prescribed time and manner to the Board of Revenue. 
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Tax of deceased person payable by representative- 

14 . (1) Where a person dies, his executor, administrator, or other legal re* 
preeentativc shall be liable to pay out of the estate of the deceased person to the^ 
extent to whieh the estate is capable of meeting tin* charge the tax assessed as pay- 
able by such person, or any tax which would have been payable by him under this 
Aot if he had not died. 

(2) Where a person dies before the giving of tbe notice referred to in section 
15 or section 21 or before he is eervtd with such notice, his executor, administrator 
or other legal representative shall, on the serving of the notice under section 15 or 
section 21 comply therew ith, and the Excess Profits Tax Officer may proceed to assess- 
the excess profits of the deceased person us if such executor, administrator or other 
legal representative were the assessee. 

(3) Where a person di<s, without having furnished a return which he has been 
required to furnish under the provisions of section 15 or having furnishd a return 
which the Excess Profits Tax Officer has reason to believe to be incorrect or inoom- 
plclt, the Ext ess Profits Tax Officer may make an assessment of the exoess profits 
of such pen on and determine the tax payable by him on the basis of such assess- 
ment and for this purpose may, by the issue of the appropriote notice which would 
have had to bo served upon the deceased person had he survivied require from the 
executor, administrator or other legal representative of the deceased person any 
accounts, documents or other c vidente which he might under the provisions of sec- 
tion 15 have r< quirt d from the deceased person. 

Issue of notice for assessment. 

15 . (1) Tbe Exuss Profits Tax Officer may, for the purposes of this Act, 
require ai y pnsen whim be b» hives to be engaged in any business to which this Act 
applies, or to have Let to mgt.gid during any chargeable accounting period, or to 
be othei wise bcble to tuy ( xc< ss p ( fits tax to furnish within such period, not being 
less than sixty dajs from the date of the service of the notice, as may be specified 
in the r r.tiic, a it turn in the piesciitxd form and verified in tho prescribed manner 
getting foi ib f along with euih other particulars as may be provided for in the notice 
with res i < t to any ebaigt able aceiunting period specified in the notice the profits of 
the business and the standard profits of the business as computed in accordance with 
the proA ns of s< i t ion 6 or the amount of deficiency available for relief under 
section 9: 

Provided that the Excess Profits Tax Officer may, in his direction, extend the- 
date for the delivery of the return. 

(2) The Excess Profits Tax Officer may serve on any person, upon whom a. 
notice has been served under sub-section (1), a notice requiring him on a date to bo 
therein specified to produce, or cause to be produced, such accounts or documents 
as the Ex ce. 8 Profits Tax Officer may require and may from time to time serve 
further accounts or documents or other evidence as he may require: 

Provided that the Excess Profits Tax Officer shall not require the productioa 
of any a ccounts relating to a period p aor to the first dav of September, 1937. 

Power to take evidence on each etc. 

16 The Excess Profits Tax Officer, the Commissioner Excess Profits Tax and 
the Board of Revenue shall, for the purposes of this Aot, have the same powers as- 
are vested in a Court under the Jaipur Code of Civil Procedure, 1943, when trying 
a suit, in respect of the following matters, namely: — 

(а) enforcing the attendance of any person and examining him on oath or 
affirmation; 

(б) compelling the production of documents; and 

(c) issuing commissions for the examination of witnesses; 
and any proceeding before an Excess Profits Tax Officer or the Commissioner of 
ISxcess Profits Tax or the Board of Revenue under this Act shall be deemed to be a. 
“judical proceeding” Within the meaning of sections 193 & 228 and for the purposes 
«f section 196 of the Jaipur Penal Code, 1943. 
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Power to call for information. 

17. The Excess Profits Tax Officer may, for the purposes of this Act, — 

(1) require any firms, or Hindu undivided firmly to furnish him with a. 

return of the members of tho firm or of the nuaagsr or adult male 
members of the family, as the oase may be, and of their ad ires*; 

(2) require any person whom ho has reason to believe to be a trustee, guar- 
dian, or agent, to furnish him with a return of the names of the persons 
for or of whom he is trustee, guardian, or agent and of their addresses; 

(3) require any assessee i > o furnish a statement of the namos addresses of all 
persons to whom he has paid in any year rent, interest, commission, 
royalty or broker age, or any annuity amounting to more than four 
hundred rupee*, together with particulars of all such payments made. 

Power to inspect the register of members of any company. 

18. The Excess Profits Tax Officer or auy person authorized in writing in thin 
behalf by the Exoei-s Profits Tax Officer, may inspect and, if necessary, take copies* 
or cause copies to be taken, of any register of the members, debenture holders or 
mortagees of any company or ot any entry in such register. 

Assessment* 

19. (1) The Excess Profits Tax Officer shall, by an order in writing after 
considering such evidence, if any, as hi his required un ler section 15, assess to the 
best of his judgment the profits liable to excess profits tax and the amount of excess 
profits tax payable on the basis of such assessment, or if there is a deficiency of 
profits, the amount of that deficiency and th * amouut of exeoss profits tax, if any, 
repayable and shall furnish a copy of such order to the person on whom the 
assessment has been made. 

(2) Excess profits tax payable in respect of any chargeable accounting period 
shall be payable by the person carrying on the business in that period. 

(3) Where two or more persons were carrying on the business jointly in th© 
chargeable accounting period, the assessment shall be made upon them jointly and, 
in the case of a partnership, may be made in the partnership name. 

(4) Where by virtue of the foregoing provisions an assessment could, but for 
his death, have been made on any person either 9olely or jointly with any other 
person or persons, the assessment may be made on bis legal representative either 
solely or jointly with that other person or persons, as the case may be. 

Tax to be calculated to nearest anna. 

20. In the determination of the amount of tax or of a refund payable under 
this Act, fractions of an anna less than six pies shall be disregarded and fractions of 
anna equal to or exceeding six pies shall be regarded as one anna. 

Profits escaping assessment. 

21. If, in consequence of definite iniormation whioh has come into his posses- 
sion, the Excess Profits Tax Officer discovers that profits of any chargeable accoun- 
ting period chargeable to excess pro' its tax have escaped assessment, or have been 
under -assessed, or have been the subject of excessive relief, he may at any time with- 
in two years of the end of the chargeable accounting period in question serve on th© 
person liable to such tax a notice containing all or any of the requirements whioh may 
be included in a notice under section 15, and may proceed to assess or re-assess th© 
amount of such profits liable to excess profits tax and the provisions of this Act 
shall, so far as may be apply aa if the notice were a notioe issued under tbia 
section. 

liability of guardians trustees, and agents. 

22. Where the guardian or trustee of any person being a minor, lunatic or 
idiot (all of whioh persons are hereinafter in this sub -section included in the term 
“beneficiary”) is entitled to receive on behalf of such beneficiary, or is in reoeipt on 
behalf of such benificiary of any profits chargeable under this Act, the tax shall b© 
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levied upon and recoverable from such guardian or trustee, as the case may be, in 
like manner and to the same amount as it would be leviable upon and recoverable 
from any such beneficiary if of full age or sound mind and in direct receipt of such 
profits, and all the provisions of this Act shall apply accordingly. 

Liability of Court of Wards etc. 

23 . (1) In the case of profits chargeable under this Act which the Court of 
Wards or any reoeiver or manager (including any person whatever his designation 
who in fact manages property on behalf of another) appointed by or under any order 
of a Court, or any trussee or trustees appointed under a trust declared by a duty 
executed instrument in writing whether estamentary or otherwise (including the 
trustee or trustees under any Wakf deed which is valid under the Mussalman Waqf 
Validating Act, 1943), are entitled to receive on behalf of any person, the tax shall 
be levied upon and recoverable from such Court of Wards, receiver or manager or 
trustee or trustees, in the like manner and to the same amount as it would be levi- 
able upon and recoverable from the person on whose behalf such profits are reoeive- 
able and all the provisions of this Act shall apply accordingly. 

Provided that when part only cf the profits of a trust is chargeable under this 
Act, that propoi tic n only of the profits receivable by a beneficiary fiom the trust 
which the part to chargeable bears to the whole profits of the trust shall be deemed 
to have been derived trom that part. 

(2) Nothing contained in tub-section (1) shall prevent either the direct assess- 
ment of the person tn whote he half profits therein referred to are receivable, or the 
recovery from such person of the tax payable in respect of such profits. 

Liability in case of a discontinued firm or association. 

24 - When any business, piofetsion or vocation eairied on by a firm or associa- 
tion of persons has bt en discontinued, or where an association of persons is dissol- 
ved, every person who was at the time of such discontinuance or dissolution a part- 
ner of such firm or a member of suh association shall, in respect of the profits of the 
firm or association, be jointly and severally liable to assessment under this Act and 
for the amount of taxpayalle and all the pi ovisions of this Act shall apply to any 
such assessment' 

Penalties. 

25 . If the Excels Profits Tax Officer or the Commissioner, in the course of 
any proceedings under this Act, is satisfied that any person has, without reasonable 
cause, failed to furnish the return required under sub-section (1) of section 15, or to 
produce or cause to be produced the accounts or documents or other evidence requi- 
red by the Excess Profits Tax Officer under sub-section (2) of that section or has 
concealed particular of the profits made by or capital employed in the business, or 
has deliberately furnished inaccurate particulars of such profits or capital he may 
direct that such person shall pay by way of penalty, in addition to the amount of 
any excess profits tax payable, a sum not exceeding — 

(a) where the person has failed to furnish the return required under sub-sec- 
tion (I) of section 15, the amount of the excess profits tax payable ; and 

(b) in any other case, the amount of excess profits tax which would have 

been avoided if the return made had been accepted as oorreot : 

Provided that the Excess Profits Tax Officer shall not impose any penalty 
jinder this section without the previous approval of the Commissioner, 

Notice of demand. 

26 . When any tax or penalty is due in consequence of any order passed under 
or in pursuance of this Act, the Excess Profits Tax Officer shall serve upon the as- 
eessee or other person liable to pay such tax or penalty a notice of demand in the 
prescribed form specifying the sum so payable. 

Appeals. 

27. (1) Any person aggrieved by a decision made in pursuance of section 10 or 
objecting to the amount of excess profit* tax for which he is liable as assessed by the ' 
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Excess Profits Tax Officer denying his liability to be assessed under this Ac 4 -, or ob- 
jecting to any penalty imposed by the Excess Profits Tax Officer, or to the amount 
of any deficiency of profits as assessed by the Excess Profits Tax Officer, or to the 
amount allowed by the Excess Profits Tax Offi >er, by way ot relief under any provi- 
sion of this Act or to any refusal by the Exoess Profits Tax Officer to grant relief 
may appeal to the Commissioner : 

Provided that no appeal shall lie under this seotion against any apportionment 
made by the Excess Profits Tax Officer under the proviso to sub-section (5) of sec- 
tion 10, against any refusal to make modifications or against any modifications made 
by the Exoess Profits Tax Officer under sub-section (8) of section 10, or against any 
decision of the Excess Profits Tax Officer under rule 10 of the First Schedule. 

(2) An appeal shall ordinarily be presented within forty-five days of receipt of 
the notice of demand relating to the assessment or penalty objected to, or in the case 
of an appeal against the assessment of deficiency of profits, within fortyfive days of 
the receipt of the copy of the order determining the deficiency, or in the case of an 
appeal against the amount of a relief granded or a refusal to grant relief, within 
forty -five days of the receipt of the intimation of the order granting or refusing to 
grant the relief, but the Commissioner may admit an appeal after the expiration of 
that period, if he is satisfied that the appellant had sufficient cause for not presenting 
it within that period. 

(3) An appeal shall be in the prescribed form and shall be verified in the pres- 
cribed manner. 

(4) The Commissioner shall hear and determine the appeal and, subject to the 
provisions of this Act, shall pass such orders as he thinks fit, and suoh orders may 
include an order enhancing the assessment or a penalty : 

Provided that an order enhancing an assessment or penalty shall not be made 
unless the person affected thereby has been given a reasonable opportunity of show- 
ing came against such enhancement. 

Appeals to Board of Revenue against Commissioner’s orders. 

28. (1) Any person objecting to an order passed by the Commissioner imposing 
on him a penalty under section 25 or enhancing his assessment or enhancing a penal- 
ty under section 27, may appeal to the B )ard of Revenue within thirty days of the 
date on which he was curved with notice of such order. 

(2) In disposing of the appeal the Board of Revenue may, after giving the ap- 
pellant an apportunitv of being heard, pass suoh orders thereon as it thinks fit. 

Power of revision. 

29. Th^ Board of Revenue may of its own motion call for the record of any 
proceeding under this Act which has been taken by any Excess Profits Tax Offioer 
or Commissioner and on receipt of the r-mord may make such enquiry, or cause such 
enquiry to be made, and, subject to the provisions of this Act, may pass suoh order* 
thereon (including an order enhancing an assessment) as it thinks fit : 

Provided that it shill not. pass any order prejudicial to a person to whose busi- 
ness this Act applies without hearing him, or giving him a reasonable opportunity 
of being heard. 

Statement of case to High Court. 

30. (1) Anyassessee aggrieved by any order made by the Board of Revenue 
under section 25 or 29 may, within sixty days of the date of the order, require the 
Board of Revenue by application in the prescribed form, accompanied by a fee of 
one hundred rupees, to refer to the High Court any question of law arising out of 
such order and the Board of Revenue shall within ninety days of the receipt of such, 
application draw up a statement of the case and refer it to the High Court. 

(2) If on any application being made under sub-section (2) the Board of Reve- 
nue refuses to state the case on the ground that no question of law arises, the asses- 
eee may, within six months from the date on which he is served with notice of the 
refusal, apply to the High Court, and the High Court may, if it is not satisfied of 
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the correctness of the decision of the Board of Revenue, require the Board of Reve- 
nue to state the case and to refei it, and on receipt of any such requisition the 
Board of Revenue shall state the case and refer it accordingly. 

(3) If on any application being made under sub-section (1) the Board of Reve- 
nue rejects it on the ground that its time barred, the assessee may, within two 
months from the date on which he is served with notice of the rejection, apply to 
the High Court and the High Court, if it is not satisfied of the correctness of the 
Board of Revenue’s dec'sion, may require the Board of Revenue to treat the appli- 
cation aB made within the time allowed under sub-section (1). 

(4) If the High Court is not satisfied that the statement* in a case referred 
under this section are sufficient to enable it to determine the question raised there- 
by, the Court may refer the rase back to the Board of Revenue to make such ad- 
ditions thereby or alterations therein as the Court may direct in that behalf. 

(5) The High C urt, upon the hearing of any such case, shall decide the ques- 
tions of law raised thereby and shall deliver ."its judgement thereon containing the 
grounds on which such decision is founded and shall send a copy of such judgment 
under the seal of the Court and the signature of the Registrar to the Board of Reve- 
nue which shall pass such orders as are necessary to dispose of the ca^e conformably 
to such judgement. 

(6) Where a reference is made to the High Court the costs shall be in the 
discretion of the Court. 

Reference to be heard by a Bench. 

31 . When any case has been referred to the High Court under Section 30, it 
shall be heard by a Bench of not less than two Judges of the High Court, and in 
respect of such ease the provisions of section 98 of the Jaipur Court of Civil Procedure 
1943, shall, so far as may be, apply, notwithstanding any thing contained in any 
other law for the time being in force. 

Tax when payable. 

32. Any amount specified as payable in a notice of demand under Section 25 
or in an order under section 27 or section 28 or section 29 shall be paid within the 
time, at the place and to the person mentiom'd iti the notice or order, or if a time 
is not mentioned, then on or before the first day of the second month following* 
the date of tin* service of the notice or order and any assessee failing so to pay 
shall be deemed to be in default, provided that, when an asses see has presented au 
appeal under section 27 or section 28 the Exc ss Piofits Tax Officer may in his dis- 
cretion treat the assessee as not being in default as long as such appeal is undisposed 
of. 

Mode of recovery. 

33. (1) When an assessee is in default in making a payment of tax, the Ex- 
cess Profits Tax Officer may in his discretion direct that, in addition to the amount 
of the arrears, a sum not exceeding that amount shall be recovered from the assessee 
by way of penalty. 

(2) For the purposes of sub-section (1), the Excess Profits Tax Officer may 
direct the recovery of any sum less than the amount of the arrears and may enhance 
the sum so directed to be recovered from time to time in the case of a continuing 
default, so however that the total sum so directed to be recovered shall not exceed 
the amount of the arrears payable. 

(3) The Excess Profits Tax Officer may forward to the Nazim a certificate 
under his signature specifying the amount of arrears due from an assessee, and the 
Nazim on receipt of such certificate shall proceed so recover from suoh assessee the 
amount specified therein as if it were an arrear of land revenue: 

Provided that without prejudice to any other powers of the Nazim in thi® 
behalf, he shall for the purpose of recovering the said amount have the powers which 
under the Jaipur Code of Civil Procedure, 1943, a Civil Court has for the purpose o £ 
the recovery of an amount due under a decree. 
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(4) In any area with respect to which the Commissioner has directed that 
any arrears may be recovered by any process enforceable for the recovery of an* 
an ear of any municipal tax or local ratejmposed under any enactment for the time 
being in force, the Excess Profits Tax Officer may proceed to recover the amount due 

by such process. 

(5) The Commit sioner may direct by what authority any powers or duties 
incident under any such enactment as aforesaid to the enforcenu nt of any process 
for the recovery of a municipal tax or local rate' shall be exercised or performed 
when that process is employed under sub-section (4). 

Recovery of penalties. 

34. Any sum imposed by way of pe nalty under the provisions of this Act 
shall be recoverable in the manner provided for the recovery of arrear of tax. 

Receipts to be given. 

35 . A receipt shall be given for any money paid recovered under this 

Act. 

Refunds, 

36 . ( 1 ) If any indi\idual, Hindu undivided family, oompany, local authority, 
film or othe r association of pusons, or any partner of a firm or member of an associ- 
ation individually *athfi<B the Excess Profits Tax Officer or other authoiity appoin- 
ted by the Government in Ibis bc-hrlf that the amount of tax paid by him or on his 
behalf or treated paid on his behalf fer any chargeable accounting period exceeds 
the amount with which he is propi rl\ chargeable under this Act for that chargeable 
accounting period he sha 11 be entitled to a refund of any such excess, 

(2) The Commissioner or the Board of Revenue in the exercise of their appel- 
late powers, if satisfied to the like effect, shall cause a r< fund to be made by the 
Excess Profits Tax Officer of any amount found to have been wrongly paid in 

exoess. 

(3) Where the income of one person is included under any provision of this 
Act in the excess Profits of any other person, such other person only shall he entitled 
to a refund under this section in respect of such profits. 

(4) Nothing in this section shall operate to validate any objection or appeal 
which is olhci wise invalid or to authorise the revision of any assessment or other 
matter which has become final and conclusive, or the review by any officer of a 
decision of hie own which is subject to appeal or revision, or where any reffi f is speci- 
fically provided thew here in this Act, to entitle any person to any relief other or 
greater than that relief. 

Power to set off amount of refunds against tax remaining payable. 

37 . Where under any of the provisions of this Act, a refund is found to be due 
to any person, the Excess Profits Tax Officer or Commissioner, as the case may be, 
may, in Jieu of payment of the refund, set off the amount to be refunded, or any 
part of that amount against the tax, if any, remaining payable by the person to 
whom the refund is due. 

Power of representative of deceased person or person disabled to make claim on 
bis behalf. 

38 . Where through death, incapacity, bankruptcy, liquidation or other cause, 
a person who would but for such cause have been entitled to a refund under any of 
the provisions of th :< ? Act, or to make a claim under section 9 or section 36, is unable 
to receive such refund or to make such claim, hi-* executor, administrator or other 
legal representative, or the trustee or receiver as the case may be, shall be entitled 
to receive such refund or to make such claim for the benefit of such person or his 
estate. 

Excess Profits fund 

39 . All amounts recovered under this Act shall be deposited in the State 
Treasury and a separate account thereof shall be maintained both at the Treasury 
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and by the Accountant-General under the name of the “Jaipur Excess Profits Fund” 
in this Act referred to as the “fund”. Such account shall show separately the 
amount recovered from each person. 

Control and utilisation of the fund. 

40. (1) Subject to the general control of the Government, the fund shall be 

operated upon by the Accountant-General with the approval of the Finance Minister 
to Government. 

(2) All amounts of the Fund over and above a maximnm to be fixed by the 
Government shall be invested in securities of the Government of India or in War 
Loins floated by that Government or in such other manner as the Government may 
approve. 

Charge upon the fund. 

41 All expenses incurred in the administration of this Act shall be met out 
of the fund and shall be charged against each person in sucn proportion and in such 
manner as the Government may prescribe. 

Repayment. 

42. Any amount recovered from any person uuder the provisions of this Act, 
otherwise than as a fine imposed by a Magistrate on conviction thereunder, which 
has not been refunded under section 36 and i9 shown in the account kept under 
section 39, to be still at his credit, after making the necessary charge for expenses 
under section 41, shall on application be repayable to such person or his legal re- 
presentative after deducting twenty per cent, of such amount, upon the expiration 
of twelve months after the date of the termination of the present war or of twenty- 
four months after the date of recovery whichever i9 the later date. The twenty per 
cent, deducted as aforesaid shall upon such repayment be credited to Government. 

Time for application for repayment. 

43. An application for repayment shall be made by the person entitled to such 
repayment within six months of the date on which any amount claimed by him 
becomes due to be repaid. 

Lapse to Government. 

44 If no application for repayment is made within the time limit fixed undor 
section 43, or 

where an ap fiication has been made but the amount duo is not returned 1 1 
to the laches of the applicant within one year of the date of such application, 
it shall lapse to Government. 

Failure to deliver returns or statements. 

45. If any person fails, without reasonable cause or excuse, to furnish in duo 
time any return or statement or to produce, or cause to be produced, any accounts 
nr documents required to be produoed under section 15 he shall on conviction by a 
Magistrate be punishable with fine whioh may extend to five hundred rupees and 
with a further fine which may extend to fifty rupees for every day during whioh the 
default continues. 

False statement and declaration. 

46. If a person makes in any return required under section 15 any statement 
whioh is false, and which he either knows or believes to be false, or does not believe 
to be true, he shall be punishable on conviction by a Magistrate with simple impri- 
sonment whioh may extend to six months, or with fine whioh may extend to one 
thousand rupees, or with both. 

Institution of proceedings and composition of offences. 

47. (1) A person shall not be proceeded against for an offenoe under seetion 45 
-or section 46 except at the instance of the Commissioner. 

(2) No prosecution for an offence punishable under seotion 45, or "section 46, 
or under the Jaipur Penal Code shall be instituted in respect of tho same facts a# 
those in respect of which a penalty has been imposed under this Act. 
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(3) The Cnmmissioner may, either before or afW the institution of proceedings' 
compound any offenoe punishable under section 45 or section 46. 

Disclosure of information by a public servant, 

48. (1) AH particulars contained in any statement made, return furnished 
or arcoounts or documents produced under the provisions of this Act, or in any 
evidence given, or affidavit or deposition made in the course of any proceedings 
under this Act other than proceedings under sections 45, 46 and 47, or in any 
record of any assessment proceeding, or any proceeding relating to the recovery ot 
a demand, prepared for the purposes of this Act, shall be treated as confidential, and 
notwithstanding anything contained in the Jaipur Evidence Act, 1943, no Court 
sbal 1 , save as provided in this Act, be entitl'd to require and public servant to 
produce before it ary such return, accounts, documents or recoid or any part of any 
such record, or to give evidence before it in respect thereof. 

(2) If a public servant discloses any particulars contained in any such state- 
ment, return, accounts, documents, evidence, affidavit, depoeftion or recoid, he 
shall be publishable with imprisonment which may extend to six months and shall 
•Iso be liable to fine. 

(3) Nothing in this section shall apply to the disclosure — 

(a) of any such particulars for the purposes of a prosecution under the 

Jaipur Feral Code in respect ot any such statement, return, aocounts, 
documents, dvidence, affidavit or deposition, or for the purposes of a 
prosecution under this Act, or 

(fc) of any such particulars to any ptrson acting in the execution of this 
Act, where it is necessary to di-close this same to him for the purposes of 
this or 

(e) of any such part’ ulars occasioned by the lawful employment under this 
Act of any process for the service of am notice or the recovery of any 
demand, or. 

(d) of any such particulars to a Civil Court in any suit to which Government 
is a party, which relates to any matter arising out of any proceeding 
under this Act. 

(4) No prosecution shall be instituted under this section except with the 
previous sanction of the Commission* r. 

Power of Board of Revenue to grant relief in special cases. 

49. (1) If ou an application made to it through the Excess Profits Tax Officer 
the Bord of Revenue is satisfied in the case of any business that special circumstance 
exist which render it inequitable that the standard profits of the business in relation 
to any chargeable accounting period should be computed in accordance with the 
provisions of sub-section (I) of section 6, the Board of Revenue may direct* that the 
standard profits of the business shall be computed to be such greater amount as the 
Boaad of Reve nue thinks just: 

Provided that such amount shall not exceed the statutory percentage of the 
Average amount of the capital employed in the business unless the; Board of Revenue 
is satisfied that owing to some specific cause peculiar to the business it is just that 
a greater amount should be allowed. 

Provided further that a determination on an application under this sub-section- 

fa) shall have effect with respect to all subsequent chargeable accounting 
perio Jb; 

( b ) shall exclude any further application under this sub-section. 

(2) Without prejudice to the generality of the provisions of sub-seotion ( I) 
the Board of Revenue shall, in considering the making of a direction under that 
•ub-seetion, have regard to the following circumstances, namely: — 

(a) that the capital employed in a business commenced on or after the 1st 
day of December, 193fr, is so small in relation to the volume of the 
activities of the business that to compute the standard profits in 
accordance wi f h the provisions of section 6 would be inequitable, taking 
into account the normal profits made in similar business; 
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(6) that owing to the nature of the business heavy expenditure by way of 
preliminary expenses in connection with experimental or development 
work has been incurred in accounting periods closely preceding the ohar- 
geable accounting period and that during the chargeable aooounting 
period such expenditure would normally fall to be written off wholly or 
partly in the books of the person chargeable to excess profits tax ; 

(c) that the business is of a pioneer nature, that is to say, is'concerned with 
an industrial process or a form of manufacture or production, not under- 
taken in the Jaipur State before the first day of April, 1934. 

(3) Tf on an application made to it through the Excess Profits Tax Officer, 
the Board of Revenue is satisfied that the computation in accordance with the provi- 
sions of Schedule I of the profits of a business during any chargeable accounting 
period would be inequitable, owing t) any of the following circumstances, namely : — 

(а) any postponement or suspension, as a consequeuce of the present hosti- 
lities, of renewals or repairs, or 

(б) the provisions of buildings, plant or machinery which will not be required 
for the purposes of the business after the termination of the present 
hostaliticB, 

the Board of Revenue may direct that such allowance shall be made in com- 
puting the profits of the business during that chargeable accounting period as 
the Board of Revenue thinks just : 

Provided that in making such direction the Board of Revenue may impose 
*uch conditions as it deems appropriate. 

(4) An application to the Board of Revenue under this section shall be presen- 
ted to the Excess Profits Tax Officer before the expiry of the period specified in the 
notice issued under subjection (1) of section 15, or of the extended period allowed 
by the Excess Profits Tax Officer under the proviso to that sub-section. 

Power to make exemptions. 

50. The Government may, by notification in the Jaipur Gazette, make an 
exemption, reduction in rate or other modification in respect of excess profits tax in 
favour of any class of income or in regard to the whole or any part of the income of 
any class of persons. 

Appearance by authorised representative. 

51. Any assessee, who is entitled or require to attend before any authority in 
connection with any proceeding under this Act, otherwise than when required to at- 
tend personally for examination on oath or affirmation or as an aooused before a 
Magistrate, may attend by a person authorised by him in writing in this behalf. 

Service of notices. 

52. (1) A notice or requisition under this Act may be served on the person, 
therein named, either by post or, as if it were a summons issued by a Court, under 
the Jaipur Code of Civil Procedure, 1943. 

(2) Any such notice or requisition may in the case of a firm or a Hindu undivi- 
ded family, be addressed to any member of the firm or to the manager or any adult 
male member of the family and in the case of any other association of persons, be 
addressed to the principal officer thereof. 

Bar of suits. 

53. No suit shall be brought in any Civil Court to set aside or modify any as- 
sessment made under this Aot, and no prosecution, suit or other proceeding shall lie 
against any officer of the Government for anything in good faith done or intended to 
be done under this Act. 

Computation of periods of limitation. 

54. In computing the period of limitation prescribed for an appeal under this 
Act or for an application under section 30, the day on which the order complained of 
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*was made and the time requisite for obtaining a copy of such order, shall be exclu- 
ded. 

Power to make rules. 

55. (1) The Government may alake rules for carrying out make rules the pur- 
poses of this Act. 

(2) Rules made under this section shall be published in the Jaipur Gazette and 
shall thereupon have effect as if enacted in this Act. 

Repeal. 

56. The Jaipur Excess Profits Tax Act, (IV of 1944) is hereby repealed. 

SCHEDULE I. 

SEE SECTION 2 [18] 

Buies for the computation of Profits for purposes of Excess Profits Tax , 

1. The profits of a business during the standard period or during any oharge- 
a,ble accounting period shall be separtely computed in accordance with the principles 
laid down in section 7; 

Provided that where a standard period or chargeable accounting period is not 
an accounting period, the profits or losses of the business during any accounting 
periods wholly or partly included within the standard period or chargeable accoun- 
ting period shall be so computed as aforesaid, and such division and apportionment 
to specific periods of those profits or losses and such aggregation of those profits and 
losses, or any apportioned part thereof shall be made as appears necessary to arrive 
at the profit during the standard period or chargeable accounting period; and any 
such apportionment shall be made in proportion to the number of months or fractions 
of months in the respective period unless the Excess Profits Tax Officer, having 
regard to any special circumstances otherwise directs. 

2. No allowances shall be made for any loss other than a loss sustained in a 
business to which this Act applies. 

3. (1) Income received from investments shall be included in the profits in 
the cases and to the extent provided in sub-rules (2), (2a) and (4) of this rule and 
not otherwise. 

(2) In the case of the business of a building society or of a money lending 
business banking business, insurance basiness or business consisting wholly or mainly 
in the dealing in or holding of investments, the profits shall include all income 
received from investments, whether or not such income is included in the profits 
charged under section 7 or is charged under any other section or is free of or exempt 
Irom tax. 

(2-a) In the case of a business part of which consists in banking, insurance or 
dealing in the investments, not being a business to which sub-rule (2) of this rule 
applies, the profits shall include all income received from investments held for th* 
purposes of that part of the business, being income to which the persons carrying on 
the business are beneficially entitled. 

(3) Notwithstanding anything contained in sub-rule (2) or (2-a) where the 
profits of a subsidiary oompany are under the provisions of section II to be inoluded 
in the profits of the principal company for the purposes of assessment to excess pro- 
fits tax, dividends from the subsidiary oompany out of suoh profits shall not also be 
included in the profits of the principal oompany. 

(4) In the case of a business which oonsists wholly or partly in the letting out 
of property on hire, the income from the property shall be included in the profile 
of the business. 

4. If at any time after the close of the standard period, any increase in the 
capital employed in a business has been effected by means of a loan from a bank 
carrying on a bonafide banking business or by reason of a public issue of debentures 
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secured on the property of the company, the interest on so much of the loan or 
debentures as has been utilised in effecting the increase in the capital shall not be 
deducted in computing the profits for the purposes of excess profits tax and, notwith- 
standing the provisions of rule 2 of S chedule 11, the amount of such loan or debenture 
shall not be deducted in arriving at the amount of the capital employed in the 
business. 

5 . (1) In computing for any chargeable accounting period, and in relation 
thereto for the standard period, if any, the piofits of a business other than a business 
to which sub-rulo (2) of rule 3 of this schedule applies, or the profits of a part of a 
business to which sub-rule (2-a) of the said rule applies no deduction 'shall be made 
in respect of interest on borrowed money or in respect of any other consideration 
given for the use of borrowed money. 

Provided that this i ule shall not apply to the computation of profits of any 
business for any chargeable accounting peiiod the standard profits for which are as- 
certained by reference to the minimum amount specified in sub-section (4) of section 
8 of this Act. 

6 . No deduction shall be made on account of liability to pay, or payment of, 
excess profits tax. 

7 . In the case of a business carried on by a company, if the standard profits of 
the company are computed by reference to the profits during a standard period no 
deduction shall be allowed in respect of remuneration paid to a managing agent in 
excess of the amount which would have been payable to that managing agent if the 
agreement in force in the standard period had been in force in the chargeable account- 
ing period except where such remuneration is subjected to excess profits tax in the 
hands of the managing ag< nt . 

8. Where the peifoimance of a contract extends beyond the accounting period, 
there shall (unless the excess Profits Tax Officer owing to any special circumstances 
ctheiwise diiects) be attributed to the accounting period such proportion of the en- 
tire profit or loss which has resulted, or which it is estimated will result, from the 
comphte jerfoimance of the contract as is properly attributable to the accounting 
period, having lega d to the extent to which the contract was performed therein : 

Provided that when any such contract has been completed and the profits have 
been finally asceitained, if the aggregate of the amounts attributed to previous ac- 
counting periods exceeds the profit, as finally ascertained, from the complete perfor- 
mance of the contract, an adjustme nt shall be made to reduce the amounts so attri- 
buted to the various chargeable accounting periods to tb.9 amount of the profits as 
finally ascertained. 

9 . In respect of any building erected on or after the 1st day of September, 1939, 
which during any (hargeable accounting haB ceased to be required for the purposes 
of the business or has been sold, any amount by which the value of the building at 
the date when it ceased to be required for the purposes of the business or the price 
obtained for the building, as the case may be, falls short of the written down value 

of the building shall be allowed as a deduction in arriving at the profits of that charge- 
able accounting period 

10 . Where in respect of any accounting period a deduction would apart from 
the provisions of this rule, bo allowable in computing profits, and in the opinion of 
the Excess Profits Tax Offioer, the deduction does not represent a sum reasonably 
and properly attributable to that accounting period, only suoh part of the deduction 
shall be allowable as a deduction for that period as appears to the Excess Profits 
Tax Officer to be reasonably and properly attributable to that period, and any 
balance of the deduction shall be treated as attributable to such other accounting 
period or period (whether or not they include, or fall wholly or partly within the 
standard period, if any, or any chargeable accounting period) as the Excess Profits 
Tax Officer thinks proper. 
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Any person who is dissatisfied with a detrmination of the Exces Profits Tax 
Officer, under this rale may, at any time before the expiry of forty -five days from 
the date on which such determination is communicated to him, appeal to the Board 
of Revenue through the Commissioner. 

1|. (1) In computing the profits of any chargeable accounting period no deduc- 
tion shall be allowed in respect of expenses in exooss of the amount which the Excess 
Profits Tax Officer considers reasonable and necessary having regard to the require- 
ments of the business and, in the caso of other payments for services, to the actual 
service rendered by the person concerned : 

Provided that no disallowance under this rule shall be made by the Exoesr 
Profits Tax Officer unless he has obtained the prior authority of the Commissionea 
of Excess Profits tax. 

(2) Any person who is dissatisfied with the decision of the Excess Profits Tax 
Officer under this rule may appeal in the prescribed time and manner to the Board 
pf Revenue. 


SCHEDULE II. 

See Section 2 (4). 

Rules for computing the average amount of Capital. 

1. (1) Subject to the provisions of this Schedule, the average amount of the 
oapital employed in a business (so far as it does not consist of money) shall be taken 
to be — 

(а) so far as it consists of assets acquired by purchase on or after the com- 
mencement of the business, the prioo at which tho^e assets were acquired, 
subject to the deductions hereafter specified ; 

(б) so far as it consists of assets being debts due to the person carrying on 

the business, the nominal amount of those debt'*, subject to the said 
deductions ; 

(c) so far as it consists of any other assets which have been acquired other- 
wise than by purchase as aforesaid, the value of the assets when they 
became assets of the business, subject to the said deductions. 

(2) The price or value of any assets other than a debt shall be subject to such 
deductions for depreciation as are necessary to reduse the asset to its written down 
value, and in the case of a debt the nominal amount of the debt shall be subject to 
any deduction whioh has been allowed for the computation of profits under section 7 
of the Act. 

(3) Where the price of any asset has been satisfi otherwise than in cash, the 
then value of the consideration actually given for the asset shad be treated as the 
price at which the asset was acquired. 

2 . (1) Any borrowed money and debts shall be deducted and in particular 
any debt for excess profits tax in respect of the business shall be deducted : 

Provided that any such bebt for excess profits tax shall, for the purposes of 
this schedule, be beemed to have beoome due on the first day after the end of the 
chargeable accounting period in respect of whieh the tax is assessable notwithstan- 
ding that the excess profits tax may not have been assessed until after that date. 

The debts to be deducted under this sub-rule shall include any such sums in 
respect of accruing liabilities as are allowable as a deduction in computing profits for 
the purpose of excess profits tax or would have been so allowable if the period for 
which the amount of capital is being computed had been a chargeable accounting 
period ; and the said sum shall be deduoted notwithstanding that they have not 
become payable. 

(2) Wheie any debt for the excess profits tax assessable in respoct of any period 
is t© be deducted under this rule, the amount thereof shall not be reduced as the 
result of any relief to be given in respect of a deficiency of profits occur ring in any 
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subsequent period, and the amount of any such relief shall be treated as having 
become an asset of the business on the first day after the end of the chargeable 
accounting period in which the deficiency occurred. 

3. In computing for any chargeable accounting period and in relation thereto 
for the standard period if any the average capital of a business other than a business 
to which sub-rule (2) of rule 3 of the First Schedule applies, er the average capital 
of a part of a business other that a part of a business to which sub-rule (2- A) of the 
said rule applies, no deduction shall be made in respect of borrowed money. 

4. Any investments the income from which is by virtue of the provisions of 
the First ^Schedule not to be taken into account in computing the profits of the 
business, and any moneys not required for the purposes of the business, shall be left 
out of account, but where any investments in the beneficial ownership of the poison 
carrying on the business are so left out of account, the sum (if any) to be dedr.. ed 
under the last preceding rule in respect of borrowed money .shall be computed as if 
the principal of tho borrowed money were reduced by the value of those investments: 

Provided that where the person carrying on the business is not a company, no 
reduction shall be deemed to be made in the principal of any borrowed money in 
respect of any investments unless the investments are mortgaged, charged or pledged 
as security for the repayment of that money and the interest thereon. 

5. For the purpose of ascertaining the average amount of capital employed in 
a business during any period, the profits or losses made in that peiiod shall, except 
so far as the contrary is shown, be deemed — 

(a) to have accrued at an even rate throughout the period ; and 

(b) to have resulted, as they accrued, in a corresponding increase or decrease, 

as the case may be, in the capital employed in tho business. 

6. Where, in accordance with the proviso to section 5 of this Act, this Act is 
applicable to pait only of a business, the capital employed in that part shall be 
computed separately from any other capital of the person carrying on the business, 
and all references to capital employed in a business shall be construed is leference* 
to capital employed in that part of the business only. 

7. U) If- 

(а) the Board of Revenue is satisfied as respects any assets of any business 

the standatd profits of which are computed by reference to tho profits 
of a standard period, that during tdr.t period or any pait thereof those 
assets were inherently unproductive, and 

(б) an application that this rule shall have effect is made through the Excess 

Profits Tax Officer to the Board of Revenue by 'he person carrying on 
‘he business, 

then in computing the average amount of the capital employed in tho business 
iD the standard period and in all accounting chargeable periods, those assets, 
and any other assets of the business, shad be treated as not having been 
assets thereof during any part of the period durmg which, in the opinion 
of the Board of Revenue, they were inherently unproductive ; 

Provided that in the case of a business the standard profits of which depend 
directly or indirectly upon a direction of the Board of Revenue under sub-section (1) 
of section 49 of this Act the provision of this rule shall have effect to such extent 
only as the Board of Revenue thinks proper : 

Provided further that an application to the Board of Revenue under this rule 
shall be presented to the Excess Profits Tax Officer before the expiry of the period 
specified in the notice issued under sub- section (1) of scotion 15 of this Act or of the 
extended period allowed by the Excess Profits Tax Officer under the proviso to that 
sub-section : 

(2) Where sub-rule (1) of this rule has effect on the application of the person 
carrying on any business any computation of capital of the business made before 
the making of the application, and any assessment affected by that computation 
ehall be revised accordingly. 
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SCHEDULE III 

See Section 11 (?) 

Rules for determining the amount of capital held by a company 
through other companies. 

|. Where, in ihe case of a number of companies, the first directly owns ordi- 
nary share capital of the socond and the second directly owns ordinary share capital 
of the thiid, then, for the purpose of this Schedule, the first shall be deemed to 
own ordinary share capital of the third through the second and, if the third directly 
owns ordinary share capital of a fourth, the fir st shall be deemed to own ordinary 
share capital of the fourth through the second and third, and the seoond shall be 
deemed to own ordinary share capital of the fourth through the third and so on. 

2- In this Schedule — 

(a) any number of companies of which the first directly owns ordinary share 
capital of the next and the next directly owns ordinary share capital 
of the next but one and so on and, if they are more than three, any 
three or more of them, ate ‘referred to as “a series” 

(b) in any series — 

(i) that company which owns ordinary shaie capital of another through 

the remainder is teferred to as “the first owner”; 

(ii) that other company the ordinary share “capital of which is so 
owned is referrid to as “the last owned company”; 

(in) the remainder, if one only, is referred to as an “intermediary” or, 
if more than one, is referred to as a “chain of intermediaries”; 

(c) a company in a series which directly owns ordinary share capital of ano- 
ther company in the series is referred to as an owner”; 

(d) any two companies in a series of which owns ordinary share capital of 
the oth‘ r directly and not through one or more of the other companies 
in the series, are refeired to as being directly related to one other. 

3. WiiOL c every owner in a seiics owns the whole of the ordinary share capital 
of the company to which it is directly related, the first owner shall be deemed to 
own through the intermediary or chian of intermediaries the whole of the ordinary 
ahare capital of the last owned company. 

4 . Where one of the owners in a series owns a fraction of the ordinary share 
capital of the company to which it is directly related, and every other owner in the 
series owns the whole of the ordinary share crpital of the company to which it is 
directly related, the first owner shall be deemed to own that fraction of the ordinary 
share capital of the last owned company through the intermadiary or chain of 
jntermadiaries. 

5. Where — 

(a) each of two or more of the owners in a series owns a fraction, and every 
other owner in the series owns the whole, of the ordinary share capital 
of the company to which it is directly related; or 

(b) every owner in a series owns a fraction of the ordinary share capital of 
the company to which it is directly related; 

the first owner shall be deemed to own through the intermediary or chain of inter- 
mediaries such fraction of the ordinary share capital of the last owned company as 
results from the multipliction of fi actions. 

6 . Where the first owner in any series owr s a fraction of the ordinary share 
capital of the last owned compmy in that series through the intermediary or chain 
of intermediaries in that series, and also owns another fraction or other fractions of 
of the ordinary share capital of the last o wued company, either — 
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(®) directly; or 

(b) through any intermediry or intermediaries which is not a member or 
are not members of that series; or 

(c) through a ohain or chains of intermediaries of which one or some or all 
not members of that series; or 

(d) in a case where the series consists of more than three companies, through 
an intermediary or intermediaries which is a member or are members of 
the series, or through a chain or chains of intermediaries consisting of 
some but not all of the companies of whioh the ohain of intermediaries 
in the series eonsists; 

i hen, for the purpose of ascertaining the amount of the ordinary share capital of the 
1 ast owned company owned by the first owner all those fractions shall be aggregated 
and the first owner shall be deemed to own the sum of those fractions. 



Gwalior War Profits Tax Ordinance 

Sam vat 1002. 

Whereas it is expedient to impose a tax on excess profits arising out of certaii 
business. His Highness Maharaja, Mukhtar-ul-Mulk, Azira-ul-lqtidar, Rafi-us-Shan 
Wala-Shikoh, Mohatashim-ud-Daurun, Umdat ul-Umra, Maharaja-dhiraj, Hisam-us 
Saltanat, Lt. Col. Sir Jiwajirao Scindia, Alijah Bahadur, Shrinath, Munsur-i-Zaman 
Fidwi-Hazrat-Malik-Muazzam, Raii-ud-Darjat Inglistan, G. C. I. E., is pleased t< 
make and promulgate the following Ordinance: — 

Short title, extent and commencement 

1. (1) This Ordinance may be called the “Gwalior War Profits tax Ordinance, 
Saravat 2001”. 

(2) It extends to the whole of His Highness the Maharaja of Gwalior’s 
territories. 

(3) It shall come into force on the 1st July 1944* 

Definitions. 

2. In this Ordinance, unless there is anything repugnant to the subject or 
context, — 

(1) “Accounting period” in j elation to any bucine&s means — 

(a) where the accounts of the business are made up for a successive period 
of twelve months; 

(b) in any other case, such period as the War Profits Tax Officer may 

determine; 

(2) “Agricultural income” means — 

(a) any rent of revenue dr rivr d from land which is used for agricultural 
purposes and is either assessed to land revenue in the Gwalior State or 
subject to a local rate as^sed and callected by officers of the Gwalior 
State as such; 

W any income derived from such land by: — 

(ij agricultural, or 

(ii) the performance by a cultivator or receiver of rent-in-kind of any 

process ordinarily employed by a cultivator or receiver of rent- 
in-kind to render the produce raised or received by him fit to bo 
taken to the market, or 

(iii) sale by a cultivator or receiver of rent-in-kind of the produce 

raised or received by him, in respect of which no process has 
been performed other than the process of the nature described 
in sub -section (ii); 

(3) “Appellate Authority” means a person appointed to be an Appellate 
Authority under Section 3, 

(4) “Assessee” means a person to whoso business this Ordinance applies or by 
whom the war profits tax is payable, 

(5) “Business” includes any trade, commerce or manufacture or any adventure 
in the nature of trade, oommorce or manufacture or any profession or vacation, but 
does not inolud© a profession carried on by an individual or by individuals in partner- 
ship, if the profits of the profession depend wholly or mainly on his or their personal 
qualifications, unless such profession consists wholly or mainly in the making of 
contracts on behalf of other persons or the giving to other persons of advice of com- 
mercial nature in connection with the making o f contracts; 
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Provided that where the functions of a company or of a society incorporated 
by or under any enactment consist wholly or mainly in the holding of investments 
or other property or both, the holding thereof shall be deemed for the purpose of 
this definition to be a business carried on by such company or society: 

Provided further that all business to which this Ordinance applies carried on 
*>y the same person shall be treated as one business for this purposes of this 
Ordinance; 

(6) “Chargeable accounting period'' means — 

(a) any accounting period falling wholly within .the term commencing on 

the 1st day of July 1944 and ending on the 30th day of June 1945; and 

(b) where an accounting period falls partly within and parrly without tho 
the said term, such part of that accounting period aB falls within the 
said term; and 

(c) Government may, by notification in the Official Gazette, extend from 
time to time the said term to any date subsequent to the 30th day of 
June 1945 and the above definition shall thereupon be read as if for the 
date 30th June 1945, such other date was substituted; 

(7) “Commissioner" means a person appointed to be a Commissioner of War 
Profits Tax under Section 3; 

(8) “Company" means a oompany as defined in the Companies Act, for the 
time being in force in Gwalior State, or formed in pursuranoe of an Act of the British 
Parliament or of Royal Charter or Letters Parent, or of an act of the legislature of 
a British possession or of British India or of a law of an Indian Stake, and includes 
amy foreign association, whether incorporated or not, which the Minister concerned 
may, by general cr special order, declare to be a company for the purposes of this 

Ordinance; 

(9) “Firm", “parlner" and “partnership" have the same meanings respecti* 
vely as in the Paitnership Act. Gwalior State, Samvat 2001, provided that the ex- 
pression ‘partner’ im links ary peiscn who being a minor has been admitted to the 
benefits of partnership; 

(10) “Director” includes any person occupying the position of a director bjr 
whatever name called and also includes any person who— 

(i) is a manager of the company or concerned in the management of the 
business; and 

(ii) is remunerated out of the funds of the business; and 

(iii) is tha beneficial owner of not less than 20 per cent, of the ordinary share 
capital of the company; 

(11) “Magistrate" means a Magistrate of the First Class; 

(12) “Loss" means a loss computed in the same manner as, for the purposes 
of this Ordinance, piofits are to be computed; 

(13) “Person" includes any campany or association or body of individuals 
whether incorporated or not and also includes a Hindu undivided family; 

(14) “Prescribed" means prescribed by rules made under this Ordinance; 

(16) “Principal Officer", used with reference to a company or any other publia 
body or any association, means — 

(а) the secretary, treasurer, manager or agent of the company, body or 
association; or 

(б) any person connected with the company, body or association upon 
whom the War Profits Tax Officer haB served a notice of his intention 
of treating him as the principal officer thereof: 

(16) “Profits" means profits as determined in accordanco with the provisions 
©f this Ordinance and its First Schedule ; 
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(17) “Public servant” has the same meaning as in the Penal Code, Gwalior 
state, Samvat 1932; 

(18) “Standard Profit” with reference to any chargeable aooounting period 
means Rs. 18,000 per annum: Provided that when only a part of the profits of * 
business are liable to the War Profits Tax, in place of Rs. 18,000 that proportion 
of this amount which the profits liable bear to the total profits shall be taken and 
when the chargeable period is not of twelve months, that proportion of the said amo- 
unt shall be taken which the said period bears to twelve months; 

(19) ”War Profits Tax Officer ” means a person appointed to be a War Pro- 
fits Tax Officer under Section 3. 

War Profits Tax Authorities. 

3. (1) There shall be the following classes of War Profits Tax Authorities for 
the purposes of this Ordinance, namely : — 

(а) Commissioner of War Profits Tax, 

(б) Appellate Authority for War Profits Tax, 

(c) War Profits Tax Officer, 

(2) The Commissioner of War Profits Tax, the Appellate Authority for War 
Tax and the War Profits Tax Officer shall be appointsd by the Minister concerned 
by Notification in the Official Gazette, for such periods as ho may determine. They 
shall perform their functions subject to tho control of the Minister concerned and in 
respect of such cases or persons or classes of persons or in respect of such businesses 
or in respect of such areas as he may determine* Their number shall be determined 
by the Minister concerned from time to time. 

(3) The Minister concerned may direot that any assessment oase may be taken 
up not by the War Profits Tax Officer but by the Appellate Authority from the com- 
mencement or at an v stage of the assessment proceedings and thereupon, the Ap- 
pellate Authority shall perform all or the remaining functions of a War Profits Tax 
Officer, as the case may be, as regards that oase and the Commissioner of War Pro- 
fits Tax shall perform the functions of an Appellate Authority in ad lition to his 
functions as Commissioner in respect of that oase. 

(4) The War Profits Tax Officer and Appellate Authority shall, for the purpo- 
ses of this Ordinance, be subordinate to the Commissioner of War Profits Tax and 
shall observe and follow his orders, instructions and directions, subject to the control 
of the Minister concerned, provided that no such orders, instructions or directions 
shall be given so as to interfere with the discretion of the Appellate Authority in the 
exercise of his appellate functions. 

Charge of Tax- 

4. (1) Subject to the provisions of this Ordinance, there shall, in respect of any 
business to which this Ordinance applies, be charged, levied and paid on the amount 
by which the profits during any chargeable period exceed the standard profits, an 
oxcess profit tax (in this Ordinance referred to as the “war profits tax”) which shall 
be equal to 60 per cent, of the aforesaid amount. 

(2) Two-thirds of the war profits tax so charged, levied aDd paid in any year 
shall be refundable at the end of the war and till then will be frozen by being inves- 
ted in the War Loans, and shall, subject to such conditions as Government may con- 
sider necessary, be repayable to the assessee at a date to be determined by Govern- 
ment such date not being later than 3 years after the termination of the present 
hostilities : 

Provided that if the amount of the tax is cancelled, reduced or enhanoed 
subsequently by a competent authority, the amount of the deposit yhall be returned 
or varied accordingly, as the case may be* 

Application of the Ordinance. 

5. (1) Save as hereinafter provided, this Ordinance shall apply to every buai- 
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ness the whole or any part of the profit of which made during the chargeable acount- 
lug period — 

(a) accrues and arises or is deemed to accrue or arise under the provisions of 
this Ordinance in the Gwalior State, or 

(h) in the case of a person resident in Gwalior State, accrues or arise to him 
without the Gwalior State : 

Provided that this Ordinance shall not apply to any business the whole of tho 
profits of which accrue or arise in British India; and where the profits of a part of a 
business accrue or arise in British India, such part shall, for the purposes of this pro- 
vision, be deemed to be a separate business the whole of the profits of which accrue 
or arise in British India and the other part of the business shall, for all the purposes 
of this Ordinance, be deemed to be a separate business : 

Provided further that this Ordinance shall not apply to — 

(a) any business of life insurance ; 

(&) profit from a business carried on wholly on behalf of a religious or ohari- 
table institution and the profits of which are applied solely to the pur- 
poses of the institution and enure for the benefit of the public, and — 

(i) the busine ss is carried on in the course of the carrying out of a 

primary purpose of the institution, and 

(ii) the work in connection with the business is carried on by the be- 

neficiaries of the institution : 

(c) business carried on by a local authority ; 

(d) agricultural income: and 

(e) budne s carried on by a commercial concern owned by the Skate or the 

Darbar. 

In this subsection “charitable purpose*’ includes relief of the poor, education, 
medical relief and the advancement of any other object of general public utility. 

(2) For the purposes of this Ordinance — 

(a) any individual is resident in the Gwalior State in any year if he, — 

(i) is in the Gwalior State in that year for a period amounting in all 

to 182 days or more ; or 

(ii) maintains or has maintained for him a dwelling place in the 

Gwalior State for a period or periods amounting in all to one hun- 
dred and eighty-two days or more in that year, and is in Gwalior 
State for any time in that year; or 

(iii) having within the four years preceding that year been in Gwalior 
State for a period of or for periods amounting in all to three hun- 
dred and sixty-five days or more, is in Gwalior State for any 
time in that year otherwise than on an occasional or casual visit: 

(5) a Hindu undivided family, firm or other association of persons is resident 
in Gwalior State unlehs the control and management of its affairs is 
situated wholly without the Gwalior State territories : and 

(c) a company is resident in Gwalior State in any year — 

(i) if the control and management of its affiirs is wholly in Gwalior 

State, or 

(ii) if its profits arising in Gwalior State in that year exceed the pro- 
fits arising without the State in that year, or 

(iii) a company which has been registered under the Gwalior Compa- 
nies Act. 
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Set off of loss. 

6. When a business suffers a loss in any chargeable period, the amount of the 
loss shall be carried forward to the following year and set-off against the profits of 
the same business for that year and if the said profits are not sufficient to cover the 
Jobs wholly, the portion of the loss not so covered shall be carried forward to the 
following chargeable period and so on, till it is fully allowed : 

Provided that the set-off shall not be allowable to any person other than the 
person who suffered the loss and that if any part of the said loss accrued and arose 
at any plaoe outside the Gwalior State, no set-off on its account shall be permissible 
unless the profits accruing and arising at that plaoe are liable to the war profits tax, 
and only to the extent of those profit. For the purposes of the above proviso, a 
ehange in the constitution of a firm shall be ignored and the legal heir of a deceased 
person shall not be treated as a person other than the deceased. 

Successions and amalgamations. 

7. (I) When there has been any change in the persons carrying on a business 
after the 1st day of July, 1944, no regard shall be had to any consideration given in 
respect of the transfer of the business or any of the assets thereon on the ocoasion of 
the change, in computing the profits of the business, and the deduction to be allowed 
in respect of depreciation of buildings, plant and machinery, and interest on borro- 
wed money. 

(2) Where, on or after the 1st day of July, 1944, two or more businesses are 
amalgamated, the resulting business shall be treated, for the purposes of the provi- 
sions of this Ordinance, as if — 

(a) it had been in existence throughout the period during which there were 
in existence any of the former businesses , 

(ft) any profits made or losses incurred or capital employed in any of these 
former businesses had been made, incurred or emyloyed in the resulting 
business; and 

(c) any assets of any of those former business had become assets of the 
resulting business when they became assets of the former business; 
and in particular, in considering, for the purposes of computing the profits of any 
chargeable accounting period whether any and if so, what deductions are to bo made 
in respect of depreciation of buildings, plant and machinery, and int u*est on borrowed 
money, no regard shall be had to any consideration given in respect of the transfer 
of any of those former businesses or any of the assets thereof on the occasion of the 
amalgamation. 

(3) Where, on or after the 1st day of July 1944, part of a business is transferred 
^asa going concern by the person theretofore carrying it on to another person, the part 
transferred and the part not transferred shall each be deemed, for the purposes of the 
provisions of this Ordinance relating to the computation of chargeable profits to be 
a continuation of the original business, and the said provisions, including the 
provisions of this section relating to amalgamations shall apply accordingly : 

Provided that, for the purposes aforesaid, such apportionments shall be made 
of the profits made and losses incurred and the capital employed in the original 
business, and of any assets of the original business as may appear to the War Profits 
Tax Profits Tax Officer to be just. 

(4) In all the above oases, the War Profits Tax Officer may make suoli 
alterations in the periods which would otherwise be chargeable accounting periods 
of the business, as he thinks proper. 

Inter-connected Companies. 

8. (1) Where any interest, annuity or other annual payment, or any royalty 
or rent is paid by one company to another company, and one of those companies is a 
eubsidiary of the other, or both are subsidiaries of a third eompany, the capital, 
profits and losses of both the companies shall be computed, for the purposes of thin 
Ordinance as if— 
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(a) the interest, annuity or annual payment, royalty or rent were not 
payable; 

(b) any debt in respect of which any such interest is payable did not 
exist; and 

(c) any asset in respect of which any such royalty or rent is payable were 
the property of the company paying the royalty or the rent. 

(2) Where — 

(a) a company (hereinafter referred to as “the Principal Company”) is 
resident in Gwalior State and is not a subsidiary of any other company 
resident in Gwalior State; and 

( b ) during the whole or any part of any charg eable accounting period of 

the principal company, any company whether or not resident or carry- 
ing on business within the Gwalior State (hereinafter referred to as “the 
subsidiary company”) is a subsidiary of the principal company, the 
following provisions of this section shall, subject to the provisions of 
section 5, have effect in relation to that chargeable accounting period. 

(3) If the subsidiary company is a subsidiary of the principal company 
throughout the chargeable accounting period, such profits or losses arising from the 
business of the subsidiary company, as arise in the chirgeable accounting poriod 
shall be treated, for the purposes of this 0 finance, as if they were the profits or 
losses ar'sing from the business of the principal company. 

(4) If the subsidiary company is a snbsidiary of the principal company during 
part only of the chargeable accounting period, the profit or loss of the snbudiary 
company for that part of that period shall be treated as that of the principal company 
and shall not be deemed to be profit or loss of the subsidiary compxny. 

(5) Iu any case to which sub section (3) or sub-section (t) applies such altera- 
tion, if any, of the periods which would otherwise be the chargeable accounting 
periods of the subsidiary company shall be made as the AVar Profits Tax Olfioer 
may direct. 

(6) For the purposes of this section, a company shall be deemed to be a 
subsidiaiy of another company if and so long as not less that nine-tenths of its 
ordinary hare ws ital is owned by that other company, whether directly or through 
another company or other companies, or partly directly and partly through another 
company or other companies. 

(7) In this Ordinance, references to ownership shall be constructed as references 
to beneficial ownership and the expression “ordinary share capital” in relation to a 
company means all the issued share capital (by whatever name called) of the com- 
pany other than capital the holders whereof have a right to a dividend at a fixed 
rate but have no other right to share in the profits of the company. 

(8) The principal company shall be entitled to allocate to its subsidiary 
company or companies their respective proportionate share of the war profits tax 
payable by the whole group. 

(9) The war profits tax pabable by virtue of this section by the principal com- 
pany in respect of the profits of any subsidiary comp iny shall, for the purposes of 
section 12, be deemed to have been paid by the subsidiary and not by the principal 
company. 

Method of accounting. 

9. Profits and gains shall be computed, for the purposes of this Ordinance, in 
accordance with the method of accounting regularly employed by the assesse : 

Provided that, if no method of accounting has been regularly employed or if 
the method employed is such that, in the opinion of the War Profits Tax Offioer, the*, 
profits cannot be properly deduoed therefrom, then the computation shall be made 
upon such basis and in such manner as the War Profits Tax Officer may determine. 



102 


EXCESS PROFITS TAX ACT 1940 


Artificial transaction. 

10. In computing profits for the purposes of this Oidinanoe, no deduction shall 
be made in respect of any transaction or operation of any natuie, if and so far as it 
appears that the transaction or opertion has artificially reduced or would artificially 
reduce the profits. 

Transactions desgined to avoide or reduce liability to War Profits Tax. 

11. (1) Where the War Profits Tax Officer is of opinion that the main purpose 
for which any transaction or transactions war or were effected was the |avoidance 
or reduction of liability to war profits tax, he may make such adjustments as respects 
liability to war profits *ax as he contidtrs piopci so as to conteract the avoidance or 
induction of Labilty to war piofits tax which would otherwise be effected by the 

transaction or transactions. 

(2) Without prejudice to the generality of the powers conferred by sub -section. 
(1) the powers conferred thereby extend — 

(а) to the charging with war profits tax of persons who but for the adjust- 

ments would not be chargeable with any tax or would not be chargeable 
to the same extent ; and 

(б) to the charging of a greater amount of tax than would be chargeable but 

for the adjustments. 

Relief in respect of double War Profits Taxation- 

12 (1) The Government may by notification in the Official Gazette make pro- 
vision for the granting of relief in cases where both war profits tax under this Ordi- 
nance and excess profits tax under any law in force in a territory outside the Gwalior 
State, have been paid upon the profits of any business, if it appears to the Govern- 
ment that the laws of that teriitory provide for corresponding relief. 

(2) If any ptrson who has paid war profits tax under this Ordinance for any 
chargeable accounting period in respect of arising outside the Gwalior Stale in a ter- 
ritory the laws of which do not provide for any relief in respect of such tax charged 
in the Gwalior State, proves that ho has paid war profits tax or excess piofits tax 
under the laws of the said territory in respect of the same profits, he shall be entitled 
to the deduction from me war profits tax payable in the Gwalior State of a sum 
equal to one half thereof or one-half of excess profits tax payable in the said territory, 
whichever is the less. 

Ex planation. — For the purposes of computing the amount of relief allowable 
under this section, that part of the war profits tax treated as a deposit under sub- 
tec tion (2) of section 4 shall not be treated as War Profits Tax and shall bo ignored. 

Returns of Profit and Notice of assessment. 

13. (1) (a) On or before 1st day of September 1945, every person whose profits 

from a business chargeable with war profits tax for the year ended 30th June 1945, 
or for any accounting period which ended between the iBt day of July 1944 and the 
30th day of June 1945 exceeded Rs. 18,000 shall put in a return in the prescribed 
form and verified in the prescilbed manner setting forth (along with such other 
particulars as may be presciibed) the total profits earned during that accounting 
period. 

(b) On or befoie the 1st day of September of each year as long as this Ordi- 
nqpce remains in force, every person whose profits from a business chargeable with 
war profits tax for the year ending on the preceding 30th day of June or for any 
other accounting period which ended on any day during the said year ending on 
30th June, were Rs. 18,000 or more, shall put in a return in the prescribed form and 
verified in the prescribed manner setting forth (along with such other particulars aa 
may be prescribed) the total profits earned during the said ye ar or accounting period, 
as the case may be : 

Provided that the War Profits Tax Officer may extend the date for the delivery 
of the above returns. 
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(2) The War Profits Tax Officer m ty, for the purposes of this Ordinance, re- 
quire any person whom he believes to be engaged in any business to which this 
Ordinance applies or to have be' n so engaged during any chargeable accounting 
period, or to be otherwise liable to pay th3 war profits tax, to furnish within such 
period, not being less than 60 days from the date of the service of tho notice, as 
may be specified in the notice, a return in the prescribed form and verified in the 
prescribed manner setting forth (along with such othjr particulars as may t>3 pro- 
vided for in the notice) with respect to any chargeable accounting period specified in 
the notice, the profits of the business as computed in accordance with the provisions 
of this Ordidance : 

Provided that the War Profits Tax Officer may in his discretion extend the 
date for the delivery of the return. 

(3) The War Profits Tax Officer may serve on any person upon whom a notice 
has been served under sub-section (2) or who has to put in a return as required under 
sub-section (1), or whom he considers liable to the war profits tax, a notice requiring 
him on a date to be therein specified to produce or cause to be produced such 
accounts or documents as the War Profits Tax Officer may require and may from 
time to time serve further notioes in like manner requiring production of such further 
accounts or documents or other evidence as he may require. 

Assessments. 

14 . (1) The War Profits Tax Officer shall, by an order in writing after con- 

sidering such evidence, if any, as he has required under section 13, assess to the best 
of his Judgment the profits liable to war profits tax and the amount of the tax pay- 
able on the ba^is of such assessment, or if there has been a loss, the amount of that 
loss and shall furnish a copy of such order to the person on whom the assessment 
has been made. 

(_) The Wai Piofits Tax payable in respect of any chargeable accounting period 
shall be payable by the person carrying on business during that period. 

(3) Where two or more persons were carrying on the business jointly in the 
chargeable accounting period, the assessment may be made upon them jointly and 
in the case of a partner ship, may be made in the partnership name. 

(4) Where by virtue of the foregoing provisions an assessment could, but for 
his death, have b< n made on any person either solely or jointly with any other 
person or persons, the assessment may be made on his legal representative either 
solely or jointly with that other person or persons, as the ease may be. 

(6) (a) Where a person dies, Ins executor, administrator or other legal represen- 
tative shall be liable to pay out of the estate of the deceased person to the extent to 
which tne estate is capable of meeting the charge, the tax assessed as payable by 
such person or any tax which would have been payable by him under this Ordinance 
if he had not died. 

(b) Where a person dies before he is served with a notice under sub-section (2) 
of section 13 or section 16 of this Ordinance, as the case may b8, his executor, 
administrator or other legal representative shall, on the serving of the notice under 
sub-section (2) of section 13 or section 16 of this Ordinance, as the case may be, 
comply therewith and the War Profits Tax Officer may proceed to assess the profits 
of the deceased person as if such executor, administrator >»r other legal representative 
were the person by whom the war profits tax was payable. 

(c) Where a person dies without having furnished a return which he has been 
required to furnish under the provisions of section 13 or section 16 of this Ordinance 
or having furnished a return which the War Profits Tax Officer has reason to believe 
to be incorrect or incomplete, the War Profits Tax Officer may make an assessment 
of the profits of such person and determine the tax payable by him on the basis of 
such assessment and for this purpose may by the issue of the appropriate notice 
which would have had to be served upon the deceased person, had he survived, require 
from the executor, administrator or other legal representative of the deceased person 
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any accounts, documents or other evidence which he might under the provisions of 
Bub-section (3) of section 13 of the Ordinance, have required from the deoeased 
person. 

Provisional assessment and payments of tax in advance. 

15. (1) The War Profits Tax Officer, before proceeding to make an assessment 

(in this section referred to as the regular assessment) under section Id, may, at any 
time after the expiry of the dates specified in sub-section 13 or the period specified 
in the notice issued under sub section (2) of section 13 as that within which the 
return therein referred to is to be furnished, as the case may be, and whether the 
return has or has not been furnished, proceed to make in a summary manner a pro- 
visional assessment of the amount of the profits of the ohargeable accounting period 
liable to the war profits tax and the tax payable thereon. 

(2) Before making such provisional assessment, the War Profits Tax Officer 
shall give notice in the prescribed form to the person on whom the assessment is to 
be made, of his intention to do so and shall with the notice forward a statement of 
the amount of the proposed assessment and the said person shall be entitled to 
delivery to the War Profits Tax Officer at any time within fourteen days of receipt 
of the said notice a statement of his obje ction, if any, to the amount of the pro- 
posed assessment. 

(3) On expiry of one mouth from the date of service of the notice referred to 
in sub-section (2) or earlier if tlie assrssee agrees to the proposed assessment, the 
War Profits Tax Officer may after taking into account the objections, if any, made 
under sub section (2), make a provi ional assessment and shall furnish a copy of the 
order of assessment to the assesste : 

Provided that absent to the amount of the assessment or failure to make 
objection to it shall in no way prejudice the asscssce in relation to the regular 
assessment. 

(4) In making any such provisional assessment, the War Profits Tax Officer 
shall make allowances for any loss of profits for previous chargeable accounting 
periods, which is under the provisions of section 6 to be set off against the profits 
of the chargeable accounting peiitd in resped of which the assessment is being made: 

Provided that where such loss of profits has not been determined under sub- 
section (1) of section 14, the War Prefits Tax Officer shall estimate the amounting 
thereof to the best of his judgment. 

(5) There shall be no right of appeal against a provisional assessment mado 
under this section and it shall, until a reg ular assessment is madein due course 
under section 14, determine the amount of the War Profits tax due from the 
assessee. 

(0) If, when a regular assessment is made in due course under section 14, the 
amount of war prefits tax payable thereunder is found to exceed that determined as 
payable by the provisional assessment it shall be reduced by the amount determined 
as payable by the provisional assessment and the balance only shall be payable by 
the assessee if the provisional assessment has already been paid. 

(7) If, when a regular assessment is made in due course under seotion 14, the 
amount of war profits tax payable thereunder is found to be less than that deter- 
mined as payable by the provisional assessment any excess of tax paid a 3 a result 
of the provisional assessment shall be refunded to the assessee together with interest 
at 5 % per annum, calculated from the date of payment of suon exoess tax to the 
date of the of the order of refund, both day inclusive. 

(8) (a) From such date as the Government may notify in this behalf, while 
submitting the return of total profits undr section 13, the assessee shall compute 
the amount of the war profits tax payable on the basis of such return and shall pay 
the said assessment to Government within fifteen days of the submission of the 
return. If he fails to do so, or fails to put in a return, the War Profits Tax Offioer 
shall proceed to make in a summary manner a provisional assessment as laid down 
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in sub-section (1) and shall pass an order fixing the amount of tax payable on the 
basis thereof and shall recover the amount as laid down in sections 25, 35 and 36* 
together with interest at six per cent, from the date the amount was due for pay- 
ment to Government to the date it is paid. 

(b) the provisions of sub-eection (1) to (7) shall cease to have effeot from the 
above date, except to the extent indicated in clause (a). 

Profits escaping assessment. 

16 . If in consequence of definite in foimation whioh has come into his posse- 
ssion, the War Profits Tax Officer discovers that profits of any chargeable accounting 
period chaigeable to war pi ofits tax have escaped assessment, or have been under- 
assessed, or have been the subject of excessive relief, he may at any time within five 
years of the end of the chargeable accounting period in question, serve on the person 
liable to such tax, a notice containing all or any of the requirements whioh may be 
included in a notice under subsection (2) of section 13 and may proceed to assess 
or re-assess the amount of such profits liable to war profits tax and the provisions 
of this Ordinance shall, so far as may be, apply as if the notice were a notice issued 
under that section. 

Penalties. 

17 . If the War Profits Tax Officer, the Appellate Authority or the Commissio- 
ner, in the course of any proceedings under this Ordinance, is satisfied that any 
person has, without reasonable cause, failed to furnish the return required under 
sub-section (1) or (2) of section 13 # or to produce or cause to be produced the 
accounts or documents or other evidence required by the War Profits Tax Officer 
under sub-section (3) of that section or has concealed particulars of the profits 
made in the business or has deliberately furnished inaccurate particulars of such 
profits, he may direct that such person shall pay by way of penalty in addition to the 
amount of any war profits tax payable a sum not exceeding — 

(a) where the person has failed to furnish the return required under sub- 
section (1) or (2) of section 13, two- thirds of the amount of the war 
profits tax payable, and 

(b) in any other case, two-third of the amount of the war profits tax which 
would have been avoided if the return made had been accepted as correct. 

Appeals. 

18 - (1) Any person objecting to the amount of the war profits tax for whioh he 
is liable as assessed by the War Profits Tax Officer or denying his liability to be 
assessed under this Ordinance, or objecting to any penalty imposed by the War 
Profits Tax Officer or to the amount of any loss or profits as asseseed by the War 
Profits Tax Officer or to the amount allowed by the War Profits Tax Officer by way 
of relief under any provision of this Ordinance or to any refusal by the War Profits 
Tax Officer to grant relief or to any other order or decision made by the said Officer 
except an order under section 15, may appeal to the Appellate Authority. 

(2) An appeal under sub-section (1) map be presented within 45 days of the* 
receipt of— 

(а) the notice of demand relating to the assessment or penalty objected 
to; or 

(б) the copy of the order determining loss in the case of an appeal against 
the assessment of a loss of profits; or 

(e) the intimation of the order or decision objected to, but the Appellate 
Authority may admit an appeal after the expiration of that period if he 
satisfied that the appellant had sufficient cause for not presenting it 
within that period. 

(3) An appeal shall be in the prescribed form and shall be verified in tho 
the prescribed manner. 
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(4) The Appellate Authority shall hear and determine the appeal and subject 
to the provisions of this Ordinance, shall pass such orders as he thinks fit and such 
orders may include an order enhancing the assessments or a penalty or imposing 
a penalty : 

Provided that an order enhancing an assessment or imposing or enhancing ft 
penalty shall not be made unless the person affected thereby has been given a reason* 
able opportunity of showing cause against such enhancement or imposition: 

Provided further that the War Profits Tax Officer shall, at the hearing of any 
appeal, have the right to be heard. 

Appeals to Commissioner against Appellate Authority’s orders imposing penalties 
or enhancing assessments or penalties * 

19. (1) Any person objecting to an order passed by the Appellate Authority 

imposing on him a penalty under section 18 or enhancing his assessment or enhanoe- 
ing a penalty under section 18 may appeal to the Commissioner within 30 days of the 
date on which he was sarved with notice of such order. 

(2) In disposing of the appeal, the Commissioner may, after giving the appel- 
lant an opportunity of being heard, pass such orders thereon as he thinks fit. 

Power of revision. 

20- (1) The Commissioner may of his own motion or on application by a 

person to whose business this Ordinance applies, call for the record of any proceed- 
ings under this Ordinance which has been taken by the War Profits Tax Offioer or 
the Appellate Authority and on receipt of the record may make such inquiry, or 
cause such enquiry to be made, and, subject to the provision of 1 his Ordinance may 
pass such orders thereon (including an Order enhancing an assessment or penalty) 
as he thinks fit : 

Provided that he shall not pass any order prejudicial to a person to whoso 
business this Ordinance applies without hearing him or giving him a reasonable 
opportunity of being heard. 

Rectification of mistakes. 

21. The Commissioner may, at any time within four years from the date of 
any order passed, whether by himself or by the Appellate Authority or the War 
Profits Tax Officer under this Ordinance, rectify any mistake in any evidence record- 
ed during assessment or appellate proceedings or any mistake apparent from the 
record and shall within the like period rectify and mistake apparent from the record 
which has been brought to his notice by a person to whose business this Ordinance 
applies : 

Provided that no such rectification shall be made having the effect of enhan- 
cing the liability of any person unless that person has been given a reasonable 
opportunity of being heard. 

Failure to deliver returns or statements. 

22. If any person fails, without reasonable cause or excuse, to furnish in due 
time any return or statement required to be furnished by this Ordinance, or to pro* 
duce, or cause to be produoed any accounts or documents required to be produced 
under section 13, or to grant inspection or allow copies to be taken in aooordanoe 
with the provision of section 29, he shall on oonviction by a Magistrate be punish- 
able with fine whieh may extend to three hundred rupees, and with a further 
fine which may extend to thirty rupees for every day during which the default 
continues. 

False statement and declaration. 

23. If a person makes, in any return required under section 13 or any other 
section under this Ordinance, any statement which is false, and which he either 
knows or believes to be false, or does not believe to be true, he shall be punishable 
on conviction by a Magistrate with simple [imprisonment which may extend to six 
months, or with fine which may extend to one thousand rupees. 
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Institution of proceedings and composition of offences. 

24 . ( 1 ) A person shall net bo proceeded against for an offence under seotion 
22 or section 23, except at the instance of the Commissioner. 

(2) No prosecution for en offence punishable under section 22 or seotion 23 or 
under the Gwalior Penal Code shall be instituted in respect of the same facts as 
these in respect of which a pei alty has been imposed under this Ordinance. 

( 3 ) The Commissioner may, either before or after the institution of proceedings, 
compound any offence punishable under section 22 or section 23. 

Notice of demand or of loss of profits. 

25 . Where in consequence of any order passed under or in pursuance of this 
Ordinance, any tax or penalty is due, or a loss of profits arises, the War Profits Tax 
Officer shall seive on the person liable to pay such tax or penalty, a notice of demand 
specifying the sum so payable or on the person in respect of whose business the Joss 
of profits arises, a notice determining the loss of profits, in the prescribed form, as tho 
case may be. 

Tax to be calculated to nearest rupee. 

26 . In the determination of the amount of tax or of a refund payable under 
this Ordinance, fractions of an anna and fractions of a rupee less than eight annas 
shall be disregarded, and fractions of a rupee equal to or exceeding eight annas shall 
be treated as one rupee. 

Power to take evidence on oath, etc. 

27 . ( 1 ) The War Profits Tax Officer, the Appellate Authority and Commsi- 
sioner shall, for the purposes of this Ordinance, have the same powers as are vested 
in a Court under the Code of Civil Procedure, Gwalior State, Samvat 1906, when 
trying a suit in respect of the following matters, namely : — 

(a) enforcing the attendance of any person and examining him on oath or 

affirmation ; 

(b) compelling the production of documents ; and 

(c) issuing commissions for the examinalii n of witnesses. 

(2) Any proceedings before the War Profits Tax Officer, the Appellate Autho- 
rity, or Commissioner under this Ordinance shall be deemed to bo “judicial procee- 
dings’ 1 within the meaning of Sections 181 and 184 and for the purposes of Section 
218 of the Penal Code, Gwalior State, Samvat 1982. 

Power to call (or information. 

28 . The War Profits Tax Officer or the Appellate Authority may, for the 
purposes of this Ordinance — 

(o) require any firm, or Hindu undivided family to furnish him with a return 
of the members of the firm or of the manager or adult male membera 
of the family, as the case may be, and their addresses ; 

(6) require any person whom he has reason to belive to be a trustee, guardian 
or agent to furnish him with a return of the names of the persons for or 
of whom he is trustee, guardian or agent, and of their addresses. 

Power to inspect the register of members of a company and account books. 

29 . The War Profits Tax Officer or the Appellate Authority or any person 
authorised in writing in this behalf by the War Profits Tax Offieer or the Appellate 
Authority, may inspect and, if necessary take oopies, to be taken of — 

(a) any register of the members, debenture holders or mortgages of any 
oompany or of any entry in such register ; and 

(h) any aooount books kept by any person. 
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Agents of persons residing out of Gwalior State. 

30. In the case of any agent of any person residing out of the Gwalior State 
heing entitled to receive on behalf of suoh person any profits chargeable under thie 
'Ordinance, the tax shall be levied upon and recoverable from suoh agent in like 
manner and to the same amount a? it would be leviable upon and recoverable from 
*uch person if resident in the Gwalior State and in direct receipt of suoh profits, and 
All the provisions of the said Ordinance shall apply accordingly to such agent : 

Provided that the tax may be levied upon and recovered from such non-resi~ 
dent person direct. 

Court of Wards, etc. 

31. (1) In the case of profits chargeable under this Ordinance which the 
Courts of Wards, the Official Trustee or any receiver or managar (including any 
person whatever his designation who in feet manages business on behalf of another) 
appointed by or under any order of a Court or any trustee or trustees appointed 
under a trust declared by a duly executed instrument in writing whether testamen- 
i>ary or otherwise (inoluding the trustee or trustees under any valid wahf deed), are 
entitled to reoeive on behalf of any person, the tax shall be levied upon and recover-, 
able from such Court of Wards, Official Trustee, receiver or manager or trustee or 
or trustees in the like manner and to the same amount as it would be leviable upon 
and recoverable from the person on whose behalf such profits are receivable and all 
the provisions of this Ordinance shall apply to them accordingly. 

(2) Nothing contained in sub-section (1) shall prevent either the direct assess- 
ment of the person on whose behalf profits therein referred to are receivable or the 
recovery from such person of the tax payable in respect of such profits. 

Non-residents. 

32. (1) All income, profits or gains accruing or arising whether directly or 
indirectly, through lor from any business connection in the Gwalior state or 
through or from any money lent at interest and brought into the Gwalior 
State in cash or in kind shall be deemed to be profits accruing or arising within the 
Gwalior State and where the person entitled to the income, profits or gains is not 
resident in the Gwalior State shall be chargeable to War Profits Tax either in his 
name or in the name of his agent and in the latter case such agent shall be deemed 
to be, for all the purposes of this Ordinance, the assessee in respect of suoh war 
profits tax : 

Provided that where the person entitled to the income, profits or gains is not 
resident in the Gwalior State, any arrears of tax may be recovered also in accordance 
with the provisions of this Ordinance from any assets of the non-resident person 
which are, or may at any time come, within the Gwalior State : 

Provided further that any such agent or any person who apprehends that he 
may be assessed as such an Agent may retain out of any money payable by him to 
such non-resident persons, a sum equal to his estimated liability under this sub- 
jection and in the event of any disagreement between the non-resident person and 
suoh agent or person as to the amount to be so retained, such agent or person may 
secure from the War Profits Tax Officer a certificate stating the amount to be so 
retained pending settlement of the liability, and the certificate so obtained shall be 
his warrant for retaining that amount : 

Provided further that the amount recoverable from suoh agent or person at 
the time of settlement shall not exoeed the amount specified in suoh certificate 
except to the extend to which such agent or person may at such time have in hie 
hands additional assets of such non-resident person. 

(2) Where a person not resident in the Gwalior State carries on business with 
a person resident in the Gwalior State and it appears to the War Profits Tax Officer 
that owing to the dose connection between such persons the oourse of business in 
so arranged that the business done by the resident person with the person not resi- 
dent, produoes to the resident either no profits or less than the ordinary profit* 
which might be expected to arise in that business, the profits derived therefrom or 
wbioh may reasonably be deemed to have been derived therefromi shall be charge- 
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-■able to war profits tax in the name of the resident person who shall be deemed to 
be for all the purposes of the Ordinance, the person by whom such war profits 
tax is payable. 

(3) In the case of a business (of a person not resident in the Gwalior State) 
of which all the operations are not carried out in the Gwalior State the profits and 
gains of the business deemed under this section to accure or arise in the Gwalior 
.State shall be only such profits and gains as are reasonably attributable to that part 
of the operations carried out in the Gwalior State. 

Agents to include persons treated at such. 

33. Any person employed by or on behalf of a person residing out of the Gwalior 
State or having any business connection with such person, or through wham such 
person is in the receipt of any income, profits or gains, upon whom the War Profits 
Tax Officer has caused a notice to be served of his intention of treating him as the 
agent of non-resident person shall, for all the purposes of this Ordinance, be deemed 
to be such agent: 

Provided that where transactions are carried on in the ordinary course of 
business through a broker in the Gwalior State in such oircumstances that the 
broker does not in respect of such transactions deal directly with or on behalf of a 
non-resident principal but deals with or through a non-resident broker who is 
carr ing on such transactions in the ordinary course of his business and not as a 
principal, such first mentioned broker shall not be deemed to be an agent under this 
section in respect of such transactions: 

Provided further that no person shall be deemed to be the agent of a nonresi- 
dent person, unless he has had an opportunity of being heard by the War Profit* 
Tax Officer as to his liability. 

Liability in a case of a discontinued firm or association. 

34. Where any business carried on by a firm or association of persons has been 
discontinued, every person who wa=; at the time of such dhcmtinuance a partner of 
such firm or a member of such association shall, in respect of the profits of the firm 
or association, be jointly and severally liable to assessment under Sections Id, 15 
and 16 of this Ordinance and for the amount of tax payable and all the provisions of 
this Ordinance shall, so far as may be, apply to any such assessment. 

Tax when payable. 

35 Any amount specified as payable in a notice of demand under section 25 
or an order undar any other section of this Ordinance shall be paid within the time, at 
the place and to the person mentioned in the notice or order, or if a time is not so mon 
tioned, then on or before the first day of the second mouth following the date of the 
service of the notice or order, and any person failing so to pxy shall be deemed to be 
in default, provided that when a person to whose business this Ordinance applies has 
presented an appeal under section IS of this Ordinance, the War Profits Tax Officer 
may in bis discretion treat the person as not being in default as long as such ap- 
peal is undisposed of. 

Mode and time of recovery. 

36. (1) When a person by whom war profits tax is payable is in default in mak- 
ing a payment of the war profits tax and interest under section 15 (8), if any, *© 
War Profits Tax Officer may in his discretion direot that, in addition to the amount 
of the arrears, a sum not exceeding one-half of that amount shall be recovered from 
the person by way of penalty. 

(2) For the purposes of sub-section (1), the War Profits Tax Officer may direct 
the recovery of any sum less than one half of the amount of the arrears and may 
-enhance the sum so direoted to be recovered from time to time in the case of a con- 
tinuing default, so, however, that the total sum so direct to be recovered shall not 
exceed one-half of the amount of the arrears payable. 

(3) The War Profits Tax Offioer may forward to the Suba a certificate under 
his signature specifying the amount of arrears due from a person to whose business 
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ibis Ordinance applies, and the Suba on receipt of such certificate, shall prooeed to 
tecover from such person the amount specified therein as if it were in arrear of land 
revenue. 

( 4 ) In any area with respect to which the Commissioner has directed that any 
arrears may be recovered by any process enforceable for the recovery of an arrear of 
lahd revenue, the War Profits Tax Officer or any Government servant authorised by 
him may proceed to recover the amount due by such process. 

Recovery of penalties. 

37. Any sum imposed by way of penalty under the provisions of sub-section 

(1) of section 36, or under any of the other provisons of this Ordinance and any in- 
terest due under sub-section (8) of section 15 shall be recoverable in the manner pro- 
vided in sections 14, 36 and 36 for the recovery of arrears of tax. 

Power to aet off amounts of refunds against tax remaining payable. 

3S. Where under any of the proTisions of this Ordinance, a refund is found 
to be due to any person, the War Profits Tax Officer, the Appellate Authority or the 
Commissioner, as the case may be, may, in lieu of payment of the refund, set off 
the amount to be refunded, or any part of that amount, against the tax or penalty if 
any, remaining payable by the person to whom the refund is due. 

Power of representative of deceased person disobled to make claim on his behalf. 

39 Where through death, incapacity, bankruptcy, liquidation, or other cause 
a person who would but for such cause' have been entitled to a refund under any 
of the provisions of this O/dinance, or to make a claim under section 12 of this 
Ordinance, is unable to receive such refund or to make such claim, his executor, 
administrator, or other representative, or the trustee or receiver, as the case may 
he shall b© entitled to receive such refund or to such claim for the benefit of such 
person or his estate, 

limitation of claims for refunds. 

40 . No claim to any refund of tax under this Ordinance shall be allowed 
unless it is made within four years from the last day of the financial year commenc- 
ing next after the expiry of the accounting period which constitutes or includes the 
the chargeable accounting period in respect of which the claim to such refun ds 
arises. 

Disclosure of information by public servant. 

41 . ( 1 ) All particulars contained in any statement made, return furnished 
or account or documents produced under the provisions of this Ordinance, or in 
any evidence given, or affidavit or deposition made, in the course of any proceedings 
under this Ordinance other than proceedings under section 22 or 23 of this Ordinance, 
or in any record of any assessment proceeding, or any proceeding relating to the 
reoovery of a demand, prepared for the purposes of this ordinance, shall be treated 

confidential, and notwithstanding anything contained in the Evidence Act, 
Owalior State, Samvat 2,000, no Court shall, save as provided in this Ordinance, 
be entitled to require any public servant to produce before it any such return, 
Accounts, documents or record or any part of any such record or to give evidence 
before it in respect thereof. 

(2) If a public servant discloses any particulars contained in any such state- 
ments, return, accounts, documents, evidence, affidavit, depositions, or record, ha 
ahall be punishable with imprisonment which may extend to six months, and shall 
Also be liable to fine. 

(3) Nothing in the section shall apply to the disclosure — 

(a) of any such particulars for the purposes of a prosecution under the Gwa- 
lior Penal Code in respect of any such statement, return, accounts, do- 
cuments, evidence, affidavit or deposition, or for the purposes of a pro- 
secution under this Ordinance; or 
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(6) of any such particulars to any person acting in the execution of this Or- 
dinance where it is necessary to disclose the same to him for the purpo- 
ses of this Ordinance; or 

(c) of any such particulars occasioned by the lawful employment under this 

Ordinance of any process for the service of any notice or the recovery of 
and demand ; or 

( d ) of any such particulars to a civil oourt in any suit to which Government 
is a party, which relates to any matter arising out of any proceedings 
under this Ordinance ; or 

(e) of any such particulars, relevant to any inquiry into the conduct of an 

Official of the war Profits Tax Department, to any person appointed to 
hold such inpuiry ; or 

(/) of any such particulars occasioned by the lawful exercise by a public ser- 
vant of his powers under the Gwalior Stamp Act to impound an insuffi- 
ciently stamped document ; or 

(g) of facts, to an authorised Officer of British India or of any Indian State 

or of any part of His Majesty's Dominions which has entered into an 
agreement with the Gwalior State for the granting of double taxation 
relief, as may be necessary for the purposo of enabling such relief or a 
refund under section 12 of this Ordinance to be given; or 

(h) of such facts, to any authority exercising powers under the Customs Act 

or any Act, imposing a duty of excise, as may be necessary for enabling 
it duly to exercise such powers. 

(4) No prosecution shall be instituted under this section except with the pre- 
vious sanction of Government. 

Appearance by authorised representatives. 

42. Any person to whose business this Ordinance applies who is entitled or re- 
quired to attend before any war profits tax authority in connection with any procee- 
ding under this Ordinance, otherwise than when required under section 28 to attend 
personally for examination on oath or affirmation, may attend by a person authorised 
by him in writing in this behalf. 

Receipt to be given. 

43 A receipt shall be given for any money paid or recovered under this Ordi- 
nance. 

Service of Notices. 

44- (1) A notice or requisition under this Ordinance may be served on the per- 
son therein name d either by post or, as if it were a summons issued by a Court under 
the Code of Civil Procedure. 

(2) .Any such notice or requision may, in the case of a firm or a Hindu undivid- 
ed family, be addressed to any member of the firm or the manager or any adult male 
member of the family and in the case of any other association of persons, be addres- 
sed to the principal officer thereof. 

Indemnity. 

45. Every person deducting, retaining or paying any tax in pursuance of this 
Ordinance in respect of income belonging to another person is hereby indemnified 
for the deduction, retention, or payment thereof. 

Statement of case by Commissioner to High Court. 

46. (1) If, in the course of any assessment under this Ordinance or any procee- 
ding in connection therewith, a question of law arises, the Commissioner, 
may, either on his own motion or on reference from any war profits tax autho- 
rity subordinate to him, draw up a statement of the case and refer it with his own 
opinion thereon to the High Court. 
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(2) Within sixty days of the date upon which he is served with notice of an or- 
der under section 18 or section or of an order under section 20 of this Ordinance en- 
hancing an assessment or otherwise prejudicial to him, the person to whose business* 
this Ordinance applies and in respect of whom the order was passed may, by applica- 
tion acompanied by a fee of one hundred rupees, require the Commissioner to refer 
to the High Court any question of law arising out of suoh order and the Commis- 
sioner shall, within sixty days of the receipt af such application, draw up a state- 
ment of the case and refer it with his own opinion there to tho High Court : 

Provided that a reference shall lie from an order under section 20 on a question 
of law arising out of that order itself, and not on a question of law arising out of a 
previous order under section 18 revised by the order under section 20 : 

Provided further that, if, in exercise of his power of revision under section 20, 
the Commissioner decides the question, or if the Commissioner rejeots the application- 
on the ground that it is time-barred or otherwise incompetent or if, in exeroiae of his- 
powers under sub-section (3), the Commissioner refuses to state tho case, the person 
may within thirty days from the date on which he receives notice of the order pas- 
sed by the Commissioner, withdraw his application, and if he does bo, the fee shall 
be refunded. 

(3) If, on any application being made under sub-section (2), the Commissioner 
refuses to state the case on the ground that no question of law arises, the person,, 
may, within two months from the date on which he is served with notice of the refu- 
sal, apply to the High Court and the High Court may, if it is not satisfied of the cor- 
rectness of the Commissioner's decision, re quire the Commissioner to state the case 
and to refer it, and on receipt of any such requisition, the Commissioner ahall state 
the case and refer it accordingly. 

(4) If, on any application being made under sub-section (2), the Commissoner 
rejects it on the ground that it is time- barred, the person may, within two months 
from the date on which he is served with notice of the order of the Commissioner ap- 
ply to the High Court, and the High Court, if it is not satisfied of the correctness of 
the Commissioner’s decision, may require the Commissioner to treat the application 
as made within the time allowed under sub-section (2). 

(5) If the High Court is not satisfied that the statements in a case referred 
under this section are sufficient to enable it to determine the question raised there- 
by, the Court may refer the case back to the Commissioner to make suoh additions 
thereto or alterations therein as the Court may direct in that behalf. 

(6) The High Court upon the hearing of any such case shall deoido the ques- 
tions of law raised thereby, and shall deliver its judgement thereon, containing the 
grounds on which such decision is founded, and shall Bend a copy to the Commis- 
sioner of suoh judgement under the seal of the Court and the signature of the Regis- 
trar, High Court, and the Commissioner shall dispose of the case accordingly, or if 
the case arose on a reference from any war profits tax authority subordinate to him 
shall forward a copy of such judgement to such authority who shall dispose of tho 
case conformably to such judgment. 

(7) Where a reference is made to the High Court on the application of the per- 
son to whose business this Ordinance applies, the costs shall be in the discretion of 
Court. 

( 8 ) Notwithstanding that a reference has been made under this section to the 
High Court, the war profits tax shall be payable in accordance with the assessment 
made in the case : 

Provided that if the amount of an assessment is reduced as a rssult of suoh 
reference, the amount over-paid shall be refunded with suoh interest as the Comis- 
sionor may allow unless the High Court, on intimation given by the Commissioner 
within thirty days of the receipt of the result of such reference that he intends to ap- 
peal to the Judicial Committee, makes an order authorising the Commissioner to 
postpone payment of suoh refund until the disposal of the appeal to the Judicial 
Committee. 
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HMring by High Court and Appeal to Judicial Committee. 

47. (1) When any case has been referred to the High Court under section 44, 
it shall be heard by a Bench of not less than two Judges and in respect of suoh oaie* 
the provisions of the Gwalior High Court Manual, shall, so far as may be, apply. 

(2) An appeal shall lie to the Judioial Committee from any judgment of the 
High Court delivered on a reference made under sub-section (2) of section 46, provi. 
ded that the High Court certifies that there is a point of law involved in the case, 

(3) The procedure laid down to hear Civil appeals from the High Court shall, 
so far as may be, apply in case of appeals under this seotion : 

Provided that nothing in this sub-section shall be deemed to affeot the provi- 
sions of sub-section (6) or sub-aeotion (8) of seotion 46 : 

Provided further that the High Court may, on petition made for the excution 
of the order of the Judioial Committee in respect of any costs awarded thereby, trans- 
mit the order for execution to any Court subordinate to the High Court. 

(4) Where the judgment of the High Courtis varied or reversed in appeal 
under this section, effect shall be given to the order of the Judicial Committee in the 
maner provided in eub-seotlon (6) and (8) of section 46 in the case of a judgment of 
the High Court. 

(5) Nothing in this section shall be deemed to interfere with any rules made by 
the Judicial Committee and for the time being in force for the presentation of ap- 
peals to it or their conduct before it. 

Bar of suits in Civil Courts. 

48. No suit shall be brought in any Civil Court to set aside or modify any as- 
sessment made under this Ordinance, and no prosecution, suit or other proceeding in 
any Court shall lie against any Officer of the Government for anything iu good faith 
done or intended to be done under this Ordinance, 

Computation of periods of limitation. 

49. In computing the period of limitation preroribed for an appeal under this 
Ordinance or for an application under seotion 46, the day on which the order com- 
plained of was made, and the time spent for obtaining a copy of such order, shall be 
excluded. 

Power to make rules. 

50. (1) Subiect to the provisions of this Ordinauce, Government may make 
rules for cariying out the purposes of this Ordinance. 

(2) Rules made under this section shall be published in the Official Gazette 
and shall thereupon have effect as if enacted in this Ordinance. 

Power to make exemptions etc. 

51. (1) Go vei nment may, by notification in the Official Gazette or otherwise 
make an exemption, reductions in rate or other modification in respect of the war 
profits tax or application of any of the provisions of this Ordinance, in favour of any, 
class of perbons or any kind of business or in regard to the whole or any part of the 
profits of any business or any class of businesses. 
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SCHEDULE I. 

See Section 2 {14). 

Rules for the computation of profits for the purposes of War Profits Tax* 

1. j(l) The profits of a business during any accounting period shall be com- 
puted after making the following allowances, namely— 

(i) a&y rent paid for the premises in which such business is carried on, pro- 

vided that when any substantial part of the premises is used as a dwel- 
ling house by the person to whose business this Ordinance applies, the 
allowance under this clause shall be such sum as the War Profits Tax 
Officer may determine having regard to the proportional annual value 
of the part so used ; 

(ii) in respect of repairs, where the person to whose business this Ordinance 

applies is the tenant only of the premises and has undertaken to bear 
the cost of such repairs, the amount paid on account thereof, provided 
that if any substantial part ol the premises is used by the person as a 
dwelling house, a proportional part only of such amount Bhall be 
allowed ; 

(iii) in respect of capital borrowed lor the purposes of the business, the 

amount of interest paid : 

Provided that no allowance shall be made under this clause,: — 

(a) for any interest which is payable without the Gwalior State, 

except interest in respect ol which the war profits tax is payable 
t>y the recipient ; and 

(b) in the case of a firm, for any interest paid to a partner of the firm ; 

(iv) in respect of insurance against risk of damage or destruction of buildings, 

machinery, plant, furniture, stocks or stores, used for the purposes of 
the business, the amount of any premium paid ; 

(v) in respect of current repairs to such buildings, machinery, plant or furni- 

ture, the amount paid on account thereof ; 

(vi) in respect of depreciation of such buildings, machinery, plant or furniture 

being the property of the person to whose business this Ordinance 
applies, a sum equivalent to such percentage on the written down value 
thereof as may in any case or class of cases be prescribed : 

Provided that the prescribed particulars have been duly furnished : 

Provided further that where an assessee’s business consists of letting on 
hire machinery, plant and/or furniture of a business belonging to him, 
he shall be entitled to the above allowance and where a building or 
buildings are also let along with the said machinery, plant or furniture 
and the letting of the said building or buildings is inseparable from the 
letting of the said machinery, plant or furmtuie, he shall also be entitled 
to a depreciation allowance in respect of the building or buildings ; 

(vii) in respect of animals which have betD used for the purposes of the busi- 
ness, otherwise than as stock-in-trade and have died or beoome per- 
manently useless for such purposes, the difference between the origiual 
cost to the peison to whose business this Ordinance applies of the ani- 
mals and the amount, if any, realised in respect ol the oaroaeses or 
animals ; 

(viii) any sums paid on account of land revenue, local rates or municipal taxes 
is respect of such part of the premises as is used for the purposes of the 
business ; 

(ix) any sum paid to an employee as bonus or commission for services ren- 
dered, where such sum would not have been payable to him as profits 
or dividend if it had not been paid as bonus or oommissiou : 
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Provided that the amount of the bonus or commission is of a reasonable 
amount with reference to— 

(a) the pay of the employee and the conditions of his servioe, 

(b) the profits of the business for the year in question, and 
(e) the general practice in ismilar businesses ; 

(x) when the accounts of the person to whose business this Ordinance applies, 
in respect of any part of his business, are not kept on the oash basis, 
such sum in respect of bad and doubtful debts, due to the person in 
respect of that part of bis business, and in the case of a person carrying 
on a banking or money-lending business to which this Ordinance applies, 
such sum in respect of loans made in the ordinary course of such busi- 
ness as the War Profits Tax Officer may estimate to be irrecoverable 
but not exceeding the* amount actually written off as irrecoverable in 
the books of the assessee : 

Provided that if the amount ultimately recovered on any such debt or loan 
is greater than the difference between the whole debt or loan and the 
amount so allowed, the exoess shall be deemed to be a profit of the year 
in whioh it is recovered, and if less, the deficiency shall be deemed to be 
a business expense of that year ; 

(xi) any expenditure (not being in the nature of capital expenditure or per- 
sonal expenses of the person to whose business this Ordinance applies) 
laid out or expended wholly and exclusively for the purposes of suoh 
business. 

(2) Where any building, machinery, plant or furniture in respect of whioh any 
allowance is due under olause (iv), clause (v) or clause (vi) of sub-rule (1) is not 
wholly used for the purposes of the business, the allowance shall be restricted to the 
fair proportional part of the amount whioh would be allowable if such building, 
machinery, plant or furniture was wholly so used. 

(3) Nothing in olausc (viii) or clause (xi) of sub-rule (l) shall be deemed to 
authorise the allowance of any sum paid on account of any cess, rate or tax levied 
on the profits or gains of any business or assessed at a proportion of or otherwise on 
the basis of any such profits or gains ; and nothing in clause (xi) of sub-rule (l) shall 
be deemed to authorise, — 

(а) any allowance in respect of any payment by way of interest, salary, 

commission or remuneration made by a firm to any partner of the 
firm ; or 

(б) any allowance in respect of a payment to a provident or other fund 

established for the benefit of employees jinless the Fund is constituted 
as an irrevocable trust and no part of the employee’s contributions is 
recoverable by the employer. 

(4) In sub rule (1) “Paid” means aotually paid or incurred according to the 
method of accounting upon the basis of whioh the profits or gains are computed 
under this section; “plant” includes vehicles, books, scientific apparatus and surgioal 
equipment, purchased for the purpose of the business, and “written down value” 
means, in relation to the business of a person to whioh this Ordinance applies— 

(a) in the case of assets acquired in any accounting period falling wholly 

within or falling partly within and partly without a chargeable aoooun* 
ting period, the actual oost to such person ; 

(b) in the case of assets acquired in any other accounting period, the aotual 

cost to such person less depreciation at the rates applicable to suoh 
assets for eaoh accounting period, calculated for the year of acquisition 
on the actual oost and for the following year on the aotual cost dimini- 
shed by the depreciation for the preceding year and so on 

2. (1) Where a chargeable accounting period is not an accounting period, 
the profits or losses of the business during any accunting {periods wholly or partly 
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included within the chargeable accounting period shall be so computed as aforesaid, 
and such division and apportionment to specific periods of those profits or losses and 
■uch aggregation of those profits and losses, or any apportioned part thereof shall be 
made a?, appears ueoessary to arrive at the profits during the chargeable accounting 
period; and any such apportionment Bliall be made in proportion to the number of 
days in the respective periods, unless the War Profits Tax Officer, having regard to 
any special circumstances, otherwise directs. 

3. (1) Income received from investments shall be included in the profits of a 
business liable to [the war profits tax, unless it is proved to the satisfaction of the 
Profits Tax Officer that the investments have no connection whatever with the 
business. 

(2) In the case of a business which consists wholly or mainly m the dealing 
in or holding of investments, inoome received from investments [shall be deemed to 
be profits of that business, and in the case of a business, a speoific part only of which 
consists in dealing in investments, the income received from investments held for 
the purposes of that part of the business shall be deemed to be profits of that part 
of the business, 

(3) in the case, of a business which oonsists wholly or partly in the letting out 
of property on hire, the income from the property shall b a included in the profits 
of the business. 

4 . In computing the profits of a business carried on by a company, no 
deduction shall be made in respect of — 

(1) remuneration paid to directors if during any part of the accounting period 
concerned, they had controlling interest in the company : 

Provided that this sub- rule shall not apply — 

(а) to the remuneration of any direotor who is required to devote substan- 
tially the whole of his time to the service of the company in a manage, 
rial or technical capacity and is not the beneficial owner of, or able 
either directly or through the medium of other companies or by anv 
other indirect means, to control more than five per cent, of the ordinary 
share capital of the company, or 

(б) to the remuneration c f any managing agent where such remuneration 
is included in the profits of the managing agents* business for the pur- 
poses of the war profits tax; 

(2) remuneration paid to a managing agent in excess of that payable under 
the agreement which was in force on the first day of July 1941, without regard to 
any amendment made therein subsequently with retrospective effect. 

5. Where the performance of a contract extends beyond the aooounting period, 
there shall (unless ihe War Profits Tax Officer, owing to any special eircumatanoe* 
otherwise directs) bo attributed to the accounting period suoh proportion of the 
entire profits or loss which has resulted, or which it is estimated will result from the 
oomplete performance of the contract as is properly attributable to the accounting 
period, having regard to the extent to whioh the contract was performed therein : 

Piovided that when any such contract has been completed and the profits 
have been finally ascertained, if the aggregate of the amounts attributed to the pre- 
vious accounting periods exceeds the profits as finally ascertained from the complete 
performance of the contract, au adjustment shall be made to reduce the amount so 
attributed to the various chargeable accounting periods to the amount of the profits 
sr finally ascertained. 

6. Where in respect of a any accounting period a deduction would, apart from 
tho provisions of this rule, be allowable in computing profits, and, in the opinion of 
the War Profits Tax Officer, the deduction does not represent a sum reasonably and 
properly attributable to that accounting period, only such part of the deduction 
•hall be allowable as a deduction for that period as appears to the War Profits Tax 
Officers to be reson&bly and properly attributable to that period, and any balance 
of the deduction shall be treated as attributable to suoh other accounting period or 
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periods (whether or not they include, or fall wholly or partly within any chargeable 
accounting period) as tbe War Profits Tax Officer thinks proper. 

7. (!) In computing the profits of any chargeable accounting period, no 
deduction shall be allowed in respect of expenses in excess of the amount which the 
War Profits Tax Officer considers reasonable and neotssary having regard to the 
requirements of the business and, in the case of directors fees or other payments for 
services, to the actual services rendered by the person concerned. 

(2) Government may make rules for determining the extent to which deduction 
shall be allowed in respect of bonuses or commission paid. 

8. (1) Notwithstanding anything to the contrary in these rules, the profits of 
any business of insurance other than Life Insurance, snail be determined in accor- 
dance with sub-rules (2), (3), (4), (5) and (6) or this rule. 

(2) In the case of any class of insurance business of a company incorporated 
in the Gwalior State other than Life Insurance business, the profits shall be deter- 
mined in accordance with the provisions of the forgoing rules of this Schedule, subject 
to the allowance specified in the rules next following. 

(3) If in the ordinary accounts of anv insurance business (other than Life 
Assurance, Annuity or Capital Redemption business) carried on by an Insurance 
Company incorporated in the Gwalior State, anv amounts actually charged "against 
the receipts for the sole purpose of forming a reserve to meet outstanding liabilities 
or unexpired f risks in respect of policies which have been issued (including) risks of 
exceptional losses) and is not used for any other purpose, such amount may be 
treated as expenditure incurred "solely for the’purpose of earning the profits of the 
business. 

(4) Any amount either written off in the accounts for through the Actuarial 
Valuation Balance-Sheet to meet depreciation of, or loss on, securities or other assets 
or whioh is carried to a reserve fund formed for that sole purpose and not used for 
any other purpose, may be treated as expenditure incurred solely for the purpose 
of earning the profits of the business. Any sums taken credit for in the accounts or 
actuarial valuation balance-sheet on account of appreciation of or gains on the secu- 
rities or other assets shall be deemed to be income chargeable to tax, subject always 
to deduction of such portion thereof as has been otherwise taken into account in 
calculating the income, profits or -gains. 

(5) The income, profits, and gains of companies carrying on Dividing Society 
or Assessment business, shall be taken at 15 per cent, of the premium income in the 
year and, in the case of non-resident companies at 15 per cent, of the premium 
incom of the year. 

(6) The total income, profits or gains of non-resident Insurance companies 
(other than Life Insurance) in the absen ?e of more reliable dates may be deemed to 
be a proportion of the total income, profits or gains of the companies, corresponding 
to the porportion which their premium income bears to their total income. 

9. Where the profits of a subsidiary company are under the provisions of 
section 8 to be inoluded in the profits of the principal company for the purposes of 
assessment dividends from the subsidiary company out of such profits shall not also 
be inoluded in the profits of the principal company. 

10 . (1) In the oase of income which is partially agricultural income and 
partially business inoome, in determining that part which is chargeable to war profits 
tax, the market value of any agricultural produce which has been raised by the 
assessee or received by him as rent- in- kind and which has been utilised as raw 
material in suoh business or the sale receipts of whioh are included in the acoounts 
of the business shall be deducted, and no further deduction shall be made in respect 
of any expenditure inourred by the assessee as a cultivator or reoeiver of rent-in- 
kind. 
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(2) For the purposes of sub-rule (1) “market value” shall be deemed to be,— 

(а) where agricultural produoe is originally sold in the market in its raw 
state, or after application to it of any process ordinarily employed by a 
cultivator or reoeiver of rent-in-kind to render it fit to be taken to 
market, the value calculate d according to the average price at which it 
has been so sold during the year previous to that in whioh the assessment 
in made; 

(б) where agricultural produoe is not ordinarily sold *n the market in its 
raw state, the aggregate of — 

(1) the expenses of cultivation; 

(2) the land revenue or rent paid for the area in which it was grown; and 

(3) such amount as the War Profits Tax Offioer finds, having regard to al 
oiroumstanoes in each ease, to repsent a reasonable rate of profit on the sale of the 
produoe in question a9 agricultural produoe, 



Mysore Excess Profits Tax ‘Emer- 
gency’ Act, 1945. 

ACT No. XV OF 1945. 

(Received the aeeent of His Bighneee the Maharaja on the 5th day of May 1945 ), 

Ad ad to impose a tax on excess profits arisiog out of certain businesses. 
Preamble. 

Whereas the Government of His Higness the Maharaja is satisfied that cirou- 
instances exist whinh render it necessary to take immediate aotion to impose a tax 
on excess profits arising out of certain business under the present conditions : 

Now therefore in exercise of the powers conferred by sub«seotion (l) of section 
81 of the Government of Mysore Aofc, 1940 (XVJTI of 1940); 

It is hereby enacted as follows : 

Short title, Extent and duration. 

1. (1) This Act may be oalled the Mysore Excess Profits Tax (Emergency) 
Act, 1945. 

(2) It extends to the whole of Mysore. 

(3) It shall remain in force for a period of Bix months. 

Definitions. 

2. In this Act, unless there is anything repugnant in the subject or context, 

(1) “accounting period* * in relation to any business means — 

(а) where the accounts of the business are made up for successive periods 
of twelve months, each of such periods ; 

(б) in any other oase, suoh period as the Excess Profits Tax Offioer may 

determine ; 

Provided that in determining any accounting period under sub-clause (6) the 
Excess Profits Tax Officer shall have regard to the period, if any, which is, or has 
been, determined as the previous year for that business for the purposes* of the 
Mysore Income-tax Act, 1923 : 

(2) “average amount of capital’* means the average amount of oapital employed 
in any business as computed in accordance with the Second Schedule ; 

(3) “business** includes any trade, commerce or manufacture or any adventure 
in the nature of trade, commerce or manufacture or any profession or vocation, but 
does not include a profession carried on by an individual or by individuals in part- 
nership if the profits of the profession depend wholly or mainly on his or their per- 
sonal qualifications unless such profession oonsists wholly or mainly in the making 
of oontracts on behalf of other persons or the giving to other persons of advioe of a 
commercial nature in connection with the making of oontracts : 

Provided that where the functions of a company or of a society incorporated 
by or under any enaotment consist wholly or mainly in the holding of investments or 
other property, the holding of the investments or property shall be deemed for the 
purpose of this definition to be a business carried on by such company or sooiety ; 

Provided further that all businesses to which this Act applies carried on by 
the same person shall be treated as one business for the purposes of this Aot ; 

(4) “ohargeable accounting period 1 * means — 

(a) any accounting period, beginning on or after the 1st day of July 
1944, and * 

(5) so much of any accounting period beginning before that date as falls 
on or after that date ; 

~ means a person appointed to be a Commissioner of Exoess 

Profits Tax under Seotion 3 \ 
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(6) “company” means a company as defined in the Mysore Companies Aot, 
1938 or formed in pursuance of an Act of Parliament or of Royal Charter or Letters 
Patent, or of an Act of the Legislature of a British possession or of a law of an Indian 
State, and includes any foreign association carrying on business in Mysore whether 
incorporated or not, and whether its principal place of business is situate in Mysore 
or not, which the Government may, by general or special order, declare to be a 
company for the purposes of this Act ; 

(7) “deficiency of profits” means — 

(i) where profits have been made in any chargeable aooounting period, the 
amount by which such profits fall short of the standard profits ; 

(ii) where a loss has been made in any chargeable accounting period, the 
amount of the Ion added to the amount of tho standard profits ; 

(8) “director” includes any person occupying the position of a director by 
whatever name called and also includes any person who — 

(i) is a manager of the company or concerned in the management of the 
business ; and 

(ii) is remunerated out of the funds of the business ; and 

(iii) is the beneficial owner of not less then twenty per cent, of the ordinary 
share capital of the company ; 

(9) “Excobs Profits Tax Officer” means a person appointed to be an Excess 
Profits Tax Officer under section 3 ; 

(10) “loss” means a loss computed in the same manner as, for the purposes of 
this Act, profits are to be computed ; 

(11) “person” includes a Hindu undivided family ; 

(12) “prescribed” means prescribed by rules made under this Aot ; 

(13) “profits” means profits as determined in accordance with the First 
Schedule ; 

(14) “standard profits” means standard profits as computed in accordance with 
the provisions of section 6 ; 

(15) “statutory percentage” means — 

(а) in relation to a business carried on by a body corporate eight per oent. 

per annum ; 

(б) in relation to a business carried on by a person other than a body cor- 
porate, ten per cent, per annum : 

Provided that in relation to any decrease of capital the statutory percentage 
be in all oases six per cent.; 

Provided further that where the business was commenced on or after the 1st 

day of Jaly 1939, the foregoing percentages shall be increased from eight, ten and 

six per cent., to ten, twelve and eight per cent., respectively. 

Excess Profits Tax Authorities 

3. (1) There shall be the following classes of Excess Profits Tax Authorities 

for the purposes oi this Act, namely : — 

(а) Commissioner of Excess Profits Tax. 

(б) Excess Profits Tax Officers. 

(2) lhe Commissioner of Excess Profits Tax and Excess Profits Tax Officers 
shall be persons appointed by the Government by notification in the official Gazette. 
The Exoess Profits Tax Officers shall perform therein functions in respect of such per- 
sons or classes of persons or of such businesses and in respeot of snch areas as the 
Government may direct. 
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Charge of lam. 

4 . (1) Subject to the provisions of this Act, there shall, in respect of any 
business to which this Act applies, be charged, levied and paid on the amount by 
which the profits during any chargeable accounting period exceed the standard pro- 
fits a tax (in this Act referred to as “Excess Profits Tax”) which shall be equal to 
sixty per oent. of that excess : 

Provided that any profits which are, under the provisions of sub-section (5) 
except item (ix) thereof of seotion 4 of the Mysore Income-tax Act, *923, exempt 
from moome-tax, and all profits from any business of life insurance shall be totally 
exempt frpm excess profits tax under this Act. 

(2) One-third of the excess profits tax so charged, levied and paid for the 
period the Aot is in force subject to modifications or adjustments, if any, necessitat ed 
by any proceedings taken or relief given under the provisions of this Act, shall be 
repaid to the party concerned, or in the case of his death to his legal representative, 
at a date not later than two years after the termination of the present hostilities, 
together with simple interest not exceeding 2 per cent, per annum, subject to such 
conditions as the Government may prescribe. 

Application of the act. 

5 . This Act shall apply to every business of which any part of the profits 
made during the chargeable accounting period is chargeable to income-tax by virtue 
of the provisions of sub-section (l) or sub-section (2) without the proviso at the end 
of that sub-section of section 4 of the Mysore Income-tax Act, 1923. 

Standard profits. 

6. (1) For the purposes of this Act, the standard profits of a business in rela- 
tion to any chargeable accounting period shall, subject to the provisions of sub-seo- 
tion (3) be an amount bearing to the profits of the business during the standard 
period is available the same proportion as the chargeable accounting period bears to 
the standard period : 

Provided that if the average amount of capital employed in the business during 
suoh chargeable accounting period is greater or leas than the average amount of 
oapital employed during the standard period, such amount shall be increased or 
decreased, as the case may be, by an amount calculated by applying the statutory 
percentage to the amount ot suoh increase or decrease : 

Provided further that in the case of a business which was commenced on or 
after the 1st day of July 193(5, the standard profits shall, at the option of the person 
carrying on the business, be an amount calculated by applying the statutory percen- 
tage to the average amount of capital employed in the business during such charge- 
able accounting period. 

(2) For the purposes of this section the standard period shall, at the option of 
the person carrying on the business, be 

(a) the “previous year” as determined under section 2 of the Mysore In- 

come-tax Act, 191-3. for the purpose of the income-tax assessment for 
the year ending on the 30th day of June, 1937, or the previous year 
as so determined for the year ending on the 39th day of June 1938 ; or 

(b) the “previous year” as so determined for the year ending on the 30th 

day of June 1937, and that for the year ending on the 30th day of 
June 1939 ; or 

(c) the “previous year” as so determined for the year ending on the 30th 

day of June 1938, and that for the year ending on the 30th day of 
June 1939 : or 

(d) the “previous year’* as so determined for the year ending on the 30th 

day of June 1939 and that for the year ending on the 30th day of 
June 1940 ; 
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Provided that in no case shall any period of loss than nine months be taken as 
a standard period. 

(3) The standard profits shall be taken to be rupees thirty-six thousand in any 
case in which the standard profits computed m aooordance with sub-section (1) are 
less than this sum : 

Provided that if the chargeable accounting period is greater or less than one 
year the sum of rupees thirty-six thousand shall for the purpose of this sub-section 
be inoreased or decreased proportionately. 

Relief on occurrance of deficiency of profits. 

7 . Where a deficiency of profits occurs in any chargeable accounting period in 
any bnsiness, the profits ot the business chargeable with excess profits tax shall be 
deemed to be reduced and relief shall be granted in accordance with the following 
provisions ; — 

(а) the amount or the aggregate amount of the profits so chargeable for 

the previous chargeable for the previous chargeable accounting period 
or periods shall bo deemed to be reduced by the amount of the defi- 
ciency ot profits and the amount of excess profits tax payable in res- 
pect thereof shall be deemed to be reduced accordingly and the relief 
necessary to give effect to the reduction shall be given by repayment 
or otherwise ; J 1 J 

(б) where the amount of the deficiency of profits exceeds the amount o’* 

the aggregate amount of the profits so chargeable for the previous 
chargeable accounting period or periods, or where there is no previous 
chargeable accounting period, the balance of the deficiency of profits 
or the whole of the deficiency, as the case may be, shall be applied in 
reducing any profits so chargeable for the next subsequent chargeable 
accounting period, and if and so far as it exceeds the amount of those 
profits, any profits so chargeable for the next subsequent chargeable 
accounting period and so on. 

Successions and amalgamations. 

8- (1) As from the date of any change in the persons carrying on a business, 
the business shall, subject to the provisions of this section, be deemed for all the pur- 
poses of this Act except for the purposes of determining the amount of the statutory 
percentage to have been discontinued, and a new business to have been commenced. 

(2) Where the change took place before the 1st day of July, 1944, and consis- 
ted in the death or retirement of a partner, or the taking *in of a partner, the persons 
carrying on the bussiness after the change may, by notice given in writing before the 
prescribed date to the Excess Profits Tax Officer, elect that, for the purposes of the 
provisions of this Act relating to the computation of standard profits, the business 
shall not be deemed to have been discontinued. 

(3) A business shall not, for the purposes of the provisions of this Act relating 
to the computation of standard profits, be deemed to be discontinued by reason of 
any change occuring on or after the 1st day of July, 1944, in the persons carrying it 
on, and the standard profits of the business in relation to any chargeable accounting 
period *>hall be computed accordingly, and in particular, in computing the capital 
employed in the business after the change, and in considering, for the purposes of 
of computing the profits of, and the capital employed during, any chargeable ac- 
counting period, whether any and if so, what deductions are to be made in respect of 
depreciation of buildings, plant and machinery, no regard shall be had to any con- 
sideration given in respect of thc v transfer of the business or any ot the assets thereof 
on the occasion of the change. 

(4) Where, on or after the 1st day of July, 1944, two are more businesses are 
amalgamated, the resulting business shall be treated for the purposes of the provi- 
sions of this Act relating to the computation of standard profits as if— 
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, (a) it had been in existence throughout the period during which th^re were 

in existence any of the former businesses. 

(i b ) any profits made or losses incurred or capital employed in any of those 
former businesses had been made, incurred or employed in the resulting 
business ; and 

(c) any assets of any of those former businesses had become assofcs of the 
resulting business when they became assets of the former business ; 

and, in particular, in computing the capital employed in the resulting business, 
and in considering, for the purpose of computing the profits of, and the capital em- 
ployed during, any chargeable accounting period, whether any an 1 if so, what de- 
ductions are to be made in respect of depreciation of buildings, plant and machinery, 
no regard shall be had to any consideration given in respect of the transfer of any 
of those former businesses or any of the assets thereof on the oocasion of the amal- 
gamation. 

(5) Where, on or after the 1st day of July, 1944, part of a business is transfer- 
red as a going ooneern by the person therfcoefore carrying it on to another perhon, the 
part transferred and the part not transferred shall be deemed for the purposes of the 
provisions of this Act relating to the computation of standard profits to be a conti- 
nuation of the original business, and the said provisions, including the provisions of 
this section relating to amalgamation shall apply accordingly . 

Provided that, for the purposes aforesaid such apportionments shall be made of 
the profits made, and losses incurred, and the capital employed, in the original busi- 
ness. and of any assets of the original business as may appear to the Excess Profits 
Tax Officer, or to be the Government on appeal in the prescribed time and manner, 
to be just. 

(6) Notwithstanding anything in the foregoing provisions of this seotion, where 
a business was carried on immediately before the 1st day of July 1936, and that busi- 
ness, or the main part of that business, was transferred after the said and before the 
1st day of Julv 1944, by the person carrying it on to another person, the Excess 
Profits Tax Officer, if he is satisfied that the business carried on after the transfe- 
rence was not substantially different from the business or part transferred, shall, on 
the application of the person carrying on the business after the transference, treat 
that person, for the purposes of the provisions of this Act relating to the computa- 
tion of standard profits, as if he had carried on the transferred business or part of the 
business as from the date of the commencement of that business. 

(7) Where on or after the 1st day of July, 1944, a partner in a firm carrying on 
a business to which this Act applies dies, then notwithstanding anything contained 
in sub- section (1) any deficiency of profits in respect of any chargeable accounting 
period ending on or before that date of his death shall, if it has not been fully ap- 
plied in reducing the profits of any chargeable accounting period under seotion 7 be 
carried forward and applied in reducing any profits from the same business carried 
on by the surviving partner or partners in the first chargeable accounting period 
after the death of the partner, and if and so far it exceeds the amount of those profi- 
ts, in reduoing any profits from such business in the next subsequent chargeable ac- 
counting period and so on. 

(8) Where — 

{a) a business is, by virtue of sub-section (2) or sub-seotion (3), deemed 
not to have been discontinued ; or 

(6) a business is, by virtue of of sub-section (4), to be treated as if it had 
been in existence throughout the period during which there was in exi- 
stence any other business ; or 

(e) a business is, by virtue of sub-section (5), to be treated as a continua- 
tion of another business ; or 
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(d) any person, who is carrying ou a business after a transfer is treated by 
virtue of sub-Bcolion ((>), as having carried on the business as from a 
date before the transfer, 

the provisions of this Aot relating to the computation of profits and capital for 
the purposes of excess profits tax shall, both as respects the standard period and any 
chargeable accounting period, have effect subject to such modifications, if any, as the 
Excess Profits Tax Officer may think just, and the Excess Profits Tax Officer may 
make such alterations in the periods which would otherwise be the ohargeable ac- 
counting periods of the business as he thinks proper : 

Provided that if the Excess Profits Tax Officer makes any suoh modifications 
and the person carrying on the business is dissatisfied with the modifications so 
made, or if the person carrying on the business is dissatisfied with the refusal of the 
Excess Profits Tax Officer to make any such modifications, he may, at any time be- 
fore the expiry of 45 days from the date on which the order of the Exoe«8 Profits 
Tax Officer is communicated to him, appeal to the Government through the Exoess 
Profits Tax Officer. 

i 

Artifical transactions. 

9. (1) In corny uting profits for the purposes of this Act no deduction shall 
be made in respaot of any transaction or operation of any nature if and so far as it 
appears that the transaction or operation has artificially reduced or would artifi- 
cilly reduce the profits. 

(2) If the Excess Profits Tax Officer is satisfied that any person has entered 
into or carried out any transaction or operation by which the profits have been or 
would be artificially reduced, he may dir eel that suoh person shall pay, in addition 
to any excess profits tax for which he is or, but for such transaction or operation, 
would be liabie, a penalty not exceeding the tax evadsd or sought to be evaded. 

Transactions designed to avoid reduce liability to excess profits tax. 

10. (1) Where the Excess Profits Tax Officer is of opinion that the main 
purpose for which any transaction or transactions was or where effected whether 
before or after the passing of this Act was the 'avoidance or reduction of liability to 
excess profits tax, ho may, make such adjustments as respects liability to excess 
profits tax as he considers appropriate so as to counteract the avoidance or reduction 
of liability to excess profits tax which would otherwise be effected by the transaction 
or transactions. 

(2) Without prejudice to tha generality of the powers conferred by sub- 
section (1), the powers conferred thereby extend— 

(a) to the charging with excess profits tax of persons who but for the 
adjustments would not be chargeable with any tax or would not be 
chargeable to the same extent; 

(5) to the oharging of a greater amount of tax than would be chargeable but 
for the adjustments. 

Relief in respect of double excess profits taxation. 

11. (1) The Government may by notification in the official Gazette make 
provision for the granting of relief in eases where both excess profits tax under this 
Act and excess profits tax under any law in force in a country out side Mysore, have 
been paid upon the profits of any business if it appears to the Government that the 
laws of those countries provide for corresponding relief. 

(2) If any person, who has paid excess profits tax under this Act, for any 
chargeable accounting period in respeot of profits arising outside Mysore in a oountry 
the law of which do not provide for any relief in respe t of excess profits tax charged 
in Mysore proves that he has paid exoess profits tax under the laws of the said 
country in respeot of the same profits, he shall be entitled to the deduction from the 
excess profits tax payable in Mysore of a sum equal to one-half thereof or to one- 
half of the excess profits tax payable in the said country whichever in the lese. 



125 


MYSORE EXCESS PROFITS TAX (EMERGENCY) ACT, 1945 

Explanation — For tbe purposes of computing the amount of relief allowable 
under this section such part of the excess profits tax repayable tinder sub-section (2) 
of seotion 4, shall not be treated as excess profits tax and shall be ignored. 

Allowance of excess profits tax in computing income for income-tax purposes. 

12. (1) The amount of the excess profits tax payable in respect of a business 
for any chargeable accounting period diminished by, 

(1) any amount repayable under sub -section (2) of seotion 4; and 

(2) any amount allowable by way of relief under the provisions of section 
11, shall, in computing for the purposes of income-tax or super-tax the 
profits and gains of that business, be allowed to be deducted as an 
expense incurred in that period. 

(2) There shall also be so deducted the amount of any excess profits tax pay* 
able nnier any law in force in a country outside Mysore on the profits of the busi* 
ness in respeot of any chargeable accounting period to the extent to which such 
profits are liable to excess profits tax under this Act, after diminishing snob amount 
by any amount which is allowable by way of relief by repayment, set off or otherwise 
under any law in the country where the tax is payable providing for the granting of 
relief in that countary where excess profits tax has also been charged in Mysore : 

Provided that where, under the provisions of this Act, relating to deficiencies 
of profits or under any corresponding law in force in the said country without Mysore, 
relief is given by way of repayment from excess profits tax chargeable for any 
chargeable accounting period previous to that in which the deficiency occurs the 
amount of the deduction allowed under sub-section (1) or sub-section (2) shall 
not be altered, but the amount repayable shall be taken into account in computing 
the profits and gains of the business for the purposes of income-tax as if it were a 
profits of the business accruing in the previous year (as determined )for that business 
for the ^purposes of the Mysore Inoome-tax Aot, 1923) in which the deficiency of 
profits occurs. 

Issue of notices for assessment. 

13. (1) The Excess Profits Tax Offioer may, for the purposes of this Aot, 
require any person whom he believes to be engaged in any business to which this 
Act applies, or to have been so engaged during any chargeable accounting period, 
or to be otherwise liable to pay excess profits tax, to furnish within such period, 
not being less tkan sixty days from the date of the service of the notioo as may be 
specified in the notice, a return in the prescribed form and verified in the prescribed 
manner setting forth (along with such other particular as may be provided 
for in the notice) with respect to any chargeable accounting period specified in the 
notice the profits of the business and the standard profits of the business 
as computed in accordance with the provisions of section 6 or the amount of 

deficiency available for relief under seotion 7 : 

Provided that the Exoess Profits Tax Officer may, in his discretion, extend the 
date for the delivery of the return. 

(2) The Excess Profits Tax Officer may serve on any person, upon whom a 
notioe has been served under sub-seotion (1), a notice requiring him on a date t) be 
therein specified to produce, or cause to be produoed, such accounts or documents as 
the Excess Profits Tax Officer may require and may from time to time serve further 
notices in like manner requiring the production of such further aooounts or docu- 
ments or other evidence as he may require : 

Provided that the Exoess Profits Tax Offioer shall not require the production 
of any accounts relating to a period prior to the “previous year” as determined 
under section 2 of the Mysore Income-tax Aot, 1923, for the purpose of the inoome- 
tax assessment for the year ending on the 30th day of June 1937. 

Assessments 


14* (1) The Exoess Profits Tax Offioer shall, by an order in writing after con- 
sidering suoh evidence, if any, as he has required under Seotion 13, assess to the best 



120 


EXCESS PROFITS TAX ACT 1940. 


of his judgment the profits liable to excess profits tax au l the amount of excess pro- 
fits tax payable on the basis of such assessment, or if there is a deficiency of profits, 
the amount of that deficiency and the amount of excess profits tax, if any, repayable 
and shall furnish a copy o such order to the person on whom the assessment has 
been made. 

(2) Excess profits tax payable in respect of any chargeable accounting period 
shall be payable by the person carrying on the business in that period. 

(3) Where two or more persons were carrying on the business jointly in the 
chargeable accounting period, the assessment shall be made upon them jointly and, 
in the case of a partnership, may be made m the partnership name. 

(4) Where by the virtue of the foregoing provisions an assessment could, but 
for his death, have been made on any person either solely or jointly with any other 
person or persons, the assessment may be made on his legal representative either 
solely or jointly with that other person or persons, as the ca9© may be. 

Power to make provisional assessments. 

15. ( 1 ) The Excess Profits Tax Officer, before proceeding to make an assess- 

ment (in this section referred to as the regular assessment) under section 14 may, 
at any time after the expiry of the period specified in the notice issued under sub- 
section (1) of section 13 as that within which the return therein referred to is to be 
furnished, and whether the return has not been furnished, proceed to make in sum- 
mary manner a provisional assessment of the amount by which the profits of the 
ohargeable accounting period exceed the standard profits, and the amount of excess 
profits tax payable thereon. 

(2) Before making such provisional assessment the Excess Profits Tax Officer 
shall give notice in the prescribed form to the person on whom assessment is to be 
made of his intention to do so, and shall with the notice forward a statement of the 
amount of the proposed assessment, and the said person shall be entitled to deliver 
to the Excess Profits Tax Officer at any time within forteen days of receipt of the 
said notice a statement of his objections, if any, to the amount of the proposed 
assessment. 

(3) On expiry of one month from the date of service of the notice referred to 
in sub-section (2), or earlier if the assessee rgrees to the proposed assessment, the 
Excess Profits Tax Officer, may after taking into account the objections, if any, 
made under sub-section (2) make a provisional assessment, and shall furnish a copy 
of the order of assessment to the assessee : 

Provided that assent to the amount of the assessment, or failure to make 
objection to it, shall in no way prejudice the aesessee in relation to the regular 
assessment. 

(4) In making any such provisional assessment the Excess Profits Tax Officer 
shall make allowances for any deficiencies of profits for previous chargeable account* 
jug periods which are under the provisions of section 7 to be set off against the 
excess profits of the ohargeable accounting period in respect of which the assessment 
is being made : 

Provided that where such deficiancies of profits have not been determined 
under sub-section (1) of section 14, the Excess Profits Tax Offioer shall estimate the 
amount thereof to the best of his judgment. 

(5) There shall be no right of appeal against a provisional assessment made 
under this section, and it shall, until a regular assessment is made in due course under 
section 14, determine the amount of excess profits tax from the assessee. 

(6) If, when a regular assessment is made in due course under seotion 14 the 
amount of excess profits tax payable thereunder is found to exceed that determined 
as payable by the provisional assessment, it shall be reduoed by the amount deter- 
mined as payable by the provisional assessment. 
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(7) If, when a regular assessment is made in due course under section 14, the 
amount of the excess profits tax payable thereunder is found to be less than that 
determined as payable by the provisional assessment, any exoess of tax paid as a 
result of the provisional assessment shall be refunded to the assesses together with 
interest at five per cent, per annum calculated from the date of payment of suoh 
exoess tax to the date of the order of refund, both days inclusive. 

Profits escaping assessment. 

16. If, in consequence of definite information which has come into his posses- 
sion, the Excess profits Tax Officer discovers that profits of any chargeable account- 
ing period chargeable to excess profits tax have escaped assessment, or have been 
under-assessed, or have b^en the subject of excessive relief, he may at any time 
within three years oi the end of the chargeable accounting period in question serve 
on the person liable to such tax a notice containing all or any of the requirements 
which may be included in a notice under section 13, and may proceed to assess or 
re-assess the amount of such profits liable to exoess profits tax and the provisions of 
this Aot shall, so far as may be, apply as if the notice were a notice issued under 
that section. 

Penalties. 

17. If the Excess Profits Tax Officer or the Commissioner, in the course of 
any proceedings under this Act, is satisfied that any person has, without reasonable 
oause, failed to furnish the return required under sub-section (1) of section 13, or to 
produce or cause to be produced the accounts or documents or other evidenoe re- 
quired by the Excess Profits Tax Officer under sub-section (2) of that section, or has 
concealed particulars ot the profits mide by or capital employed in the business, or 
has deliberately furnished inaccurate particulars of such profits or capital he may 
direct that such person shall pay by way of penalty, in addition to the amount of 
any excess profits tax payable, a sum not exceeding — 

(a) where the person has failed to furnish the retu rn required under sub 
section (l) of section 13, the amount of the excess profits tax 
payable ; and 

(b) in any other east*, the amount of excess profits tax which would have 

been avoided if the return made had been accepted as correct. 

Appeals. 

18. (1) Any person aggrieved by a decision made in pursuance of section 8 or 
section 10, or objecting to the amount of excess profits tax for which he is liable as 
assessed by the Excess Profits Tax Officer or denying his liability to be assessed 
under this Act, or objecting to any penalty imposed by the Excess Profits Tax 
Officer, or to the amount of any deficiency of profits a* assessed by the Excess Pro- 
fits Tax Officer or to the amonnt allowed by the Excess Profits Tax Officer by way 
ot relief under any provision of this Act or to any refusal by the Excess Profits Tax 
Officer to grant relief may appeal to the Commissioner : 

Provided that no appeal shall lie against a determination of the amount of the 
profits of any standard period where those profits have b en determined in accor- 
dance with the second proviso to rule 1 of the First Schedule except in respect of 
adjustments made under the provisions of that schedule : 

Provided further that no appeal shall be under this section against any 
a PPointments made by the Excess Profits Tax Officer under the proviso to sub- 
section (5) of section 8, against any refusal to make modifications or against any 
modifications made by the Excess Profits Tax Officer under sub-section (8) of sec- 
tion 8, or against any decision of the Excess Profits Tax Officer under rule 10 of the 
First Schedule. 

(2) An appeal shall ordinarily be presented within forty-five days of reoeipt of 
the notice of demand relating to the assessment or penalty objeoted to, or in the 
oase of an appeal against the assessment of a defioienoy of profits, within forty-five 
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days of the receipt of the oopy of the order determining the deficiency, or in the ease 
of an appeal against the amount of a relief granted or a refusal to grant relief, 
within forty-five days of receipt of intimation of the order granting or refusing to 
grant the relief, but the Commissioner may admit an appeal after the expiration 
of that period if he is satisfied that the applicant had sufficient eause for not presen- 
t ing it within that period. 

(3) An appeal shall be in the prescribed form and shall bo verified in the pres- 
cribed manner. 

(4) The Commissioner shall hear and determine the appeal and, subject to the 
provisions of this Act, shall pass suoh orders as he thinks fit, and such orders may 
include an order enhancing the assessment or a partly : 

Provided that an order enhancing an assessment or penalty shall not be made 
unless the person affected thereby has been given a reasonable opportunity of showing 
cause against such enhancement. 

Power to call for and examine the records of proceedings of Excess Profits Tax 
Authorities 

19. The C lovei ament may cal! fot and examine the iccoids of the proceedings 
ot any Excess Profits lax Authority for the purpose of satisfying, themselves as to 
the legality or piopnety of any decision or order passed and as to the regularity of 
the proceeding of such authority. In in any case it shall appear to the Government 
that any decision oi order or proceedings of such authority should be modified, an- 
nulled or revoked, the Government may pass such orders, not inconsistent with this 
Act, as they deem fit : 

Provided that no order prejudicial to any person to whose business this Act 
applies shall be passed without hearing him, or giving a reasonable opportunity y of 
being heaid. 

Rectification of mistakes. 

20. The Commissioner may, at any time within three years from the date of 
any order passed whether by himst If or by any Excess Profits Tax Offioer under this 
Act, rectify and mistakes in any evidence recorded during assessment or appellate 
proceedings, or any mistake apparent from the record and shall within the like 
period rectify any mistake apparent from the record which, has been brought to his 
notice by a person to whoie business this Act applies ; 

Provided that no suoh rectification shall be made having the effect of enhanc- 
ing the liability of any person unless that person has been given a reasonable oppor- 
tunity of being heard. 

Application of provisions of Act V of 1923. 

21- The provisions of sections 10, 13, 29, 36 to 44 (inclusive), 45 to 48 (inolu- 
eive), 60, 04, 61 to 63 (inclusive) and 65 to 67 (inclusive) of the Mysore Income-tax 
Act, 1923, shall apply with such modification, if any, as may be prescribed, as if the 
said provisions were provisions of this Act and referred to excess profits tax instead 
of to income-tax : 

Provided that references in the said provisions to the assessee shall be const- 
rued as references to a person to whose business this Act applies. 

Income-tax papers to be available for the purposes of this Act 

22. (1) Notwithstanding anything contained in the Mysore Income-tax Act, 

1923, all information contained in any statement of return made or furnished under 
the provisions of that Act or obtained or collected for the purposes of that Act 
may be used for the purposes of this Act. 

(2) All information contained in any statement or return made or furnished 
under the provisions of this Act or obtained or collected for the purposes of this 
Aot may be used for the purposes of the Mysore Income-tax Act, 1923, 
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Failure to deliver returns or statements. 

23. If any person fails, without reasonable cause or exouse, to furnish in due 
time any return or statement, or to produce, or cause to be produced, any accounts 
or documents required to be produced under section 13 he shall, on conviotion by 
a Magistrate, be punishable with fine which may extend to five hundred rupees, 
and with a further fine which may extend fo fifty rupees for every day during 
which the default continues. 

False statement and declaration. 

24* If a person makes in any return required under section 13 any statement 
whioh is false, and which he either knows or believes to be false, or does not believe 
to be true, he shall be punsihable on conviction by a Magistrate with simple Impri- 
sonment whioh may extend to six months, or with fine which may extend to one 
thousand rupees or with both. 

Institution of proceedings and composition of offences 

25. (1) A person shall not be proceeded against for an offence under section 
23 or section 24 except at the instance of the Commissioner. 

(2) No prosecution for an offence punishable under section 23 or section 24 
or under the Indian Penal Code as in force in Mysore shall be instituted in respeet 
of the same facts as those in respect of which a penalty has been imposed under 
this Act. 

(3) The Commissioner may either before or after the institution of proceedings 
compound any offence punishable nnder section 23 or seotion 24. 

Power of Government to grant relief in special cases. 

26. (I) If on an application made to them through the Excess Profits Tax 
Officer the Government are satisfied in the case of any business that special circums- 
tances exists which render it inequitable that the standard profits of the business in 
relation to any chargeable accounting period should be computed in accordance with 
the provisions of sub-section (l) of section 6, the Government may direct that the 
standard profits of the business shall be computed to be such greater amount as the 
Government think just : 

Provided that such amount shall not exceed the statutory percentage of the 
average amount of the capital employed in the business unless the Government are 
satisfied that owing to some specific cause peculiar to the business it is just that a 
greater amount should be allowed : 

Provided further that a determination on an application under this sub- 
section— 

(a) shall have effect with respect to all subsequent chargeable accounting 

periods ; 

(b) shall exclude any further application under this sub-section, 

(2) Without prejudice to the generality of the provisions of sub-section (l) the 
Government shall, in considering the making of a direction under that sub-section, 
have regard to the following circumstances, namely— 

(a) that the capital employed in a business commenced on or after the^ 1st 

day of July, 1938, is so small in relation to the volume of the activities 
of the business that to compute the standard profits in accordance with 
the provisions of seotion 6 would be inequitable, taking into account the 
normal profits made in similar businesses ; 

(b) that owing to the nature of the business heavy expenditure by way or 

preliminary expenses or expenses in connection with experimental of 
development work has been incurred in accounting periods closely pre- 
ceding the chargeable accounting period and that during the chargeable 
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accounting period suoh expenditure would normally fall to be written off 
wholly or partly in the books of the person chargeable to exoess 
profits tax ; 

(c) that the business is of a pioneer natuse, that is to say, is concerned with 
an industrial process or a form of manufacture or production not under- 
taken in Mysore before the 1st day of July , 1932, and has not been in 
exiBtenoe long enough to have paid income tax for the previous year as 
determined for the purpose of the iiioome-tax assessment for the year 
beginning on the 1st day of July, 1937. 

(3) If on an application made to them through the Excess Profits Tax Officer 
the Government are satisfied that the computation in accordance with the provision i 
of Schedule I of the profits of a business during any chargeable accounting 
period would be inequitable, owing to any of the following circumstances, namely — 

(а) any postponement or suspension, as consequence of the present hostilities, 

of renewals or repairs, or 

(б) the provision of buildings, plant or machinery which will not be required 

for the purposes of the business after the termination of the present 
hostilities. 

the Government may direct that such allowances shall be made in computing the 
profits of the business during the chargeable accounting period rs they think just : 

Provided that in making suoh direction the Government may impose such con- 
ditions as they deem appropriate. 

(4) An application to the Government under this section shall be presented to 
the Excess Profits Tax Officer before the expiry of the period specified in the notice 
issued under sub-seotion (1) of section 13 or of tin* extended period allowed by the 
Excess Profits Tax Officer under the proviso to that sub- section. 

Power to make rules. 

27. (1) The Government may make rules for carrying out the purposes of 

this Act. 

(2) Without prejudice to the generality of the foregoing power, suoh rules 
may— 

(а) prescribe the procedure to be followed on appeals; applications for recti- 
fication of mistakes, and applications for refunds ; 

(б) provide for the adaptation to excess profits tax of any of the provisions 

of the Mysore Income-tax Act. 1923, which are made applicable to exoess 
profits tax by section 21, or of any rules made under any such provision; 

(c) provide in regard to companies whose business consists wholly or mainly 

in the dealing in or holding of investments for the granting of exemption 
or relief from liability to excess profits tax of profits derived from invest- 
ments in other companies the profits of which have been subjeoted to 
excess profits tax in Mysore ; 

(d) provide for any matter which by, or under, this Act is to be prescribed. 

(3) The power to make rules conferred by this section shall be exercised in like 
manner as the power to make rules under section 59 of the Mysore Income-tax 
Act, 1923. 
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SCHEDULE I 

See Section 2 (13) 

Rules for the computation of profits for purposes of Excess Profits Tax* 

1. The profits of a business during the standard period, or during any charge- 
able accounting period, shall be separately computed, and shall, subject to the pro- 
visions of this Schedule, be computed on the principles on which the profits of a 
business are computed for the purposes of income-tax under section 10 of the Mysore 
Income-tax Act, 1923 : 

Provided that where the profits during any standard period have already been 
determined for the purpose of an assessment under the Mysore Income-tax Act, 
1923, such prefits as so detormined shall, subject to the adjustments required by this 
Sehedole, be taken as the profits during that period for the purpose of exoess profits 
tax : 

Provided further that where a standard period or chargeable accounting period 
is not an accounting period, the profits or losses of the business during any account 
ing periods wholly or partly included within {the standard period or chargeable 
accounting period shall be computed as aforesaid, and such division and apportion- 
ment to specific periods of those profits or losses and such aggregation of those pro- 
fits and losses, or any apportioned part thereof shall be made as appears necessary 
to arrive at the profit during the standard period or chargeable accounting period ; 
and any such apportionment shall be made in proportion to the number of months 
or fraction of months in the respective periods unless the Excess Profits Tax Officer, 
having re gard to any special circumstances, otherwise directs, 

2- (1) The principle of adding the allowance for depreciation for any period to 

the allowance for depreciation for any subsequent period and deeming it to bo part 
ol the allowance for such subsequent period shall not be followed. 

(2) No allowance shall be made for any lass other than a loss sustained in a 
business to whioh this Act applies. 

3. (I) Inoome received from investments shall be included in the profits in 
the cases and to the extent provided io sub* rules (2) and (5) of this rule and not 
otherwise. 

(2) In the case of the business of a building society, or of a money lending 
business, banking business, insurance business or business consisting wholly or mainly 
in the dealing in or holding of investments, the profits shall inolude all income 
received from investments, whether or not such inoome is included in the profits 
charged under seotion 10 of the Mysore Income-tax Aot, 1923, or is charged under 
any other section of that Act, or has been subjected to reduction of tax at source or 
is free of or exempt from income-tax. 

(3) In the case of a business part of which consists in banking, insurance or 
dealing in investments, not being a business to whioh sub rule (2) of this rule 
applies, the profits shall include all income received from investments held for the 
purposes of that part of the business, being inoome to which the persons carrying 
on the business are beneficially entitled. 

(4) In the case of a business which consists wholly or partly in the letting out 
of property on hire, the income from the property shall be included in the profits of 
the business whether or not it has been charged to inoome-tax under section 9 of 
the Mysore Inoome-tax Act, 1923 or under any other section of that Act. 

(5) Where the person oarrying on a business is the beneficial owner of invest* 
ments, the income from which is by virtue of the provisions of this rule not to be 
taken into aooount in computing the profits of the business and a deduction would, 
apart from the provisions of this rule, fall to be made in respect of interest on bor- 
rowed money, the deduction (if any) to be made in respect of that interst shall be 
computed as if the principal of the borrowed money were reduced by the value of 
those investments ; 



192 


EXCESS PROFITS TAX ACT 1940 


Provided that where the person carrying on the business is not a company no 
such reduction shall be deemed to be made in the principal of any borrowed money 
in respect of any investments unless the investments are mortgaged, charged or 
pledged as security for the repayment of that money and the interest thereon. 

4 . If at any time after the close of the standard period, any increase in the 
capital employed in a business has been effected by means of a Joan from a bank 
carrying on a bona fide banking business or by means of a public issue of debentures 
secured on the property of the company, the interest on so much of the loan or 
debentures as has been utilised in effecting the increase in the capital shall not be 
deducted in computing the profits for the purposes of exoess profits tax and, not- 
withstanding the provisions of rule 2 of Schedule II, that amount of such loan or 
debentures shall not be deducted in arriving at the amount of the capital employed 
in the business. 

5. (1) In computing for any chargeable accounting period and in relation 
thereto for the standard period, if any, the profits of a business other than a business 
to which sub-rule (2) of rule 3 of this Schedule applies, or the profits of a part of a 
business other than a part of the business to which sub-rule (3) of the said rule 
applies, no deduction shall be made in respect of interest on borrowed money or in 
respect of any other consideration given for the use of borrowed money : 

Provided that this rule shall not apply to the computation of profits of any 
business for any chargeable accounting period the standard profits for which are 
ascertained by reference to the minimum amount specified in sub-section (4) of sec- 
tion 6 of this Act : 

Provided further that where a direction has been given by the Government 
under sub-section 1 of section 26 of this Act that the standard profits shall be com- 
puted as if the profits during standard period were such greater amount as they 
think just such amount shall be increased by the amount of the interest on or other 
consideration for the borrowed money during the standard period. 

(2) In this rule and in rule 2 of the second Schedule “ borrowed money” means 
borrowed money whioh, apart from the provision of the said rule 3, would have 
been deductible in computing capital. 

6- No deduotion shall bo made on account of liability to pay, or payment of 
income-tax, super-tax or excess profits tax. 

7 . In the case of a business carried on by a company, if the standard profits 
of the company are computed by reference to the profits during a standard period, 
no deduction shall be allowed in respect of remuneration paid to a managing agent 
in excess of the amount whioh would have been payable to that managing agent if 
the agreement in force in the standard period had been in force in the chargeable 
accounting period, exoept where such remuneration subject to excess profits tax in 
the hands of the managing agent. 

8 . Where the performance of a contract extends the accounting period there 
shall ((unless the Excess Profits Tax Officer, owing to any special cireumstanoes, 
otherwise directs) be attributed to the accounting period such proportion of entire 
profits or loss which has resulted, or which it is estimated will result, from the 
complete performance of the contract as is properly att tibia table to the accounting 
period, having regard to the extent to which the contract was performed therein: 

Provided that when any such contract has been completed and the profits have 
been finally ascertained, if the aggregate of the amounts attributed to previous 
accounting periods exceeds the profit, as finally ascertained, from the complete 
performance of the oontract, an adjustment shall be mad a to reduce the amount so 
attributed to the various chargeable accounting periods to the amount of the profits 
&b finally ascertained. 

9. In repsect of any building erected on or after the oommentement of fiist 
chargeable accounting period, whioh during any chargeable accounting period has 
ceased to be required for the purposes of the business or has been sold, any amount 
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by which the value of the building at the date when it ceased to be required for the 
purposes of the business or the price obtained for the building, as the case may be, 
falls short of the origical cost of the building as reduced by the depreciation 
allowance so far given shall be allowed as a deduction in arriving at the profits of 
that chargeable accounting period. 

10 . Where in respect of any accounting period a deduction would, apart 
from the provisions of this rub*, be allowable in computing profits, and, in the opin* 
ipn of the Excess Profits Tax Officer, the deduction dot's not represent a sum 
reasonably and properly attributable to that accounting period, only such part of 
deduction shall be allowable as a deduction for that period as appears to the Excess 
Profits Tax Officer to be reasonably and properly attributable to that period and any 
balance of the deduction shall be treated as attributable to such other accounting 
period or periods (whether or not they include, or fall wholly or partly within, the 
standard period, if any, or any chargeable accounting period) as the Excess Profits 
Tax Officer thinks proper. 

Any person who is dissatisfied with a determination of the Excese Profits Officer 
under this rule may, at any time before the expiry of thirty days from the date on 
which such determination is communicated to him, appeal to the Commissioner. 

11 . In computing the profits of any chargeable accounting period no dedu- 
tion shall be allowed in respect of expenses in excess of the amount which the 
Excess Profits Tax Officer considers reasonable and necessary having regard to the 
requirements of the business and, in the case of directors* fees or other payments 
for service, to the actual services rendered be the person concerned. 


SCHEDULE n 

[ See Section 2 (2) ] 

Rule for Computing the Average Amount of Capital. 

|. (!) Subject to the provisions of this Schedule, the average amount of the 
capital employed in a business (so far as it does not consist of money) shall be taken 
to be — 

(a) so far as it consists of assets acquired by purchase on or after the 
commencement of the business, the price at which those assets were 
acquired, subject to the deductions hereafter specified. 

(5) Bo far as it consists of assets being debts due to the person carrying on 
tbo business, the nominal amount of those debts, subject to the said 
deductions; 

(c) so far as it consists of any other assets which have been aoquired other* 
wise than by purchase as aforesaid, the value of the assets when they 
beoame assets of the business, subject to the said deductions. 

(2) The prioe or value of any assets other than a debt shall be subjeot to such 
deductions for depreciation and to such other deductions as are allowable in compu- 
ting profits for the purposes of income-tax and in the case of a debt; the nominal 
amount of the debt shall be subject to any deduction whioh has been allowed in 
respeot thereof for income- tax purposes. 

(3) Where the price of any asset has been satisfied otherwise than in cash, 
the then value of the consideration actually given for the asset shall be treated as 
the prioe at which the asset was aoquired. 

2. (1) Any borrowed money and debts shall be deduoted and in particular 
any debt for income-tax in respect of the business shall be deducted : 
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Provided that any snob dobt for income-tax or super- lax or excess profit® tax 
filial I, far the purposes of this Schedule* bo deemed to have beoome due — 

(а) in the ease of income-tax and super-tax, on the last day of the period 
of time within which the tax is payable under eeotion 45 of the May sore 
Income-tax Act, 1923; 

(б) in the case of excess profits tax, on the 1st day after the end of the 
chargeable accounting period in respect of whieh the tax in assessable 
notwithstanding that the exoess profits tax may not have been assessed 
until after that date. 

The debts to be deducted under this sub-rule shall include any suoh sums in 
respect of accruing liabilities as are allowable as a deduction in oomputing profits 
for the purpose of excess profits tax or would have been so allowable if the period for 
which the amount of capital is being computed had been a chargeable accounting 
period; and the said sums shall be deducted notwithstanding that they have not 
become payable. 

(2) Where any debt for the exoess profits tax assessable in respeot of any 
period is to be deducted under this rule, the amount thereof shall not be reduoed 
as the result of any relief to be given in respect of a deficiency of profits ocourring 
in any subsequent period, and the amount of any suoh relief shall be treated as 
having become an asset of the business on the 1st day after the end of the charge- 
able accounting period in which the deficiency occurred. 

3. In computing for any chargeable accounting period and in relation thereto 
for the standard period, if any, the average capital of a business other than a busi- 
ness to which sub-rule (2) of rule 3 of the First Schedule applies, or the average 
oapital of a part of a business other than a part of a business to which sub rule (3) 
of the said rule applies, no deduction shall be made in respeot of borrowed 
money j 

Provided that, the same deduction shall be made iri respeot of accruing liabi- 
lities for interest as would have been made if this rule had not been enaoted. 

4 . (1) Any investments the inoome from which is by virtue of the provisions 
of the First Schedule not to be taken into acoount in oomputing the profits of the 
business, and any moneys or any trading stock or stock of raw materials not re* 
iquired for the purposes of the business, shall be left out of acoount but where any 
investments in the beneficial ownership of the person oarrying on the business are 
so left of oocount, the sum (if any) to be deducted under the last preoeding rule in 
respect of borrowed money shall be computed as if the principal of the borrowed 
money were reduoed bv the value of those investments : 

Provided that where the person oarrying on the business is not a oompauy, no 
reduotion Bhail be deemed to be made in the principal of any borrowed money in 
respect of any investments unless the investments are mortgaged, charged or pledged 
as security for the repayment of that money and the interest thereon. 

(2) The Government may make rules defining for the purposes of this rule the 
principles to be followed in leaving out ot account trading stock of raw materials. 

5. For the purposes of ascertaining the average amount of oapital employed 
in a business during any period, the profits or losses made in that period shall, 
except so far as the contrary is shown, be deemed — 

(a) to have accrued at an even rate throughout the period; and 

(b) to have resulted, as they accrued, in a corresponding Increase or 

decrease, as the case may be, in the oapital employed in the business. 
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6 . Where this Aot is applicable to part only of a business, the capital em- 
ployed in that part shall be computed separately from any other capital of the 
person carrying on the business, and all references to capital employed in a business 
•hall be construed as references to capital employed in that part of the business 
only. 

7. (1) If- 

(а) the Government are satisfied, as respect any assets of any business 

the standard profits of which are computed by reference to the profits 
of a standard period, that during that period or any part thereof 
these assets were inherently unproductive, and 

(б) an application that this rule shall have effeot is made through the 
Excess Profits Tax Officer to the Government by the person carrying 
on the business, 

then, in computing the average amount of the capital employed in 
the business in the standard period and in all chargecable accounting 
periods, those assets, and any other assets of the business, shall be 
treated as not having been assets thereof during any part of the period 
during which in the opinion of the Government, they were inherently 
unproductive. 

Provided that in the case of a business the standard profits of whioh depend 
direotly or indirectly upon a direction of the Government under sub-section (1) of 
seotion 26 of tins Act, the provisions of this rule shall have effect to such extent only 
as the Government think proper ; 

Provided further that an application to the Government under this rule shall 
be presented to the Excess Profits Tax Officer before the expiry of the period speci- 
fied in the notice issued under sub-section (1) of section 13 of this Act or of the 
extended period allowed by the Excess Profits Tax Officer under the proviso to that 
Bub-rection. 

(2) Where sub-rule (1) of this rule has effect on the application of the person 
carrying on any business, any computation of capital of the business made before 
the making of the application, and any assessment affected by that computation 
•hall be revised accordingly. 
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\\ hereae it is expedient to impose a tax on excess profits arising out of certain 
businesses under the present conditions : 

It is hereby enacted as follows : — 

Sborl title, extent end commencement. 

1. (1) This Act may be called the Travancore Excess Profits Tax Aot, 1120. 

(2) It extends to the whole of Travancore. 

(3) It shall come into force at once. 


Definitions. 

2. In this Act, unless there is anything repugnant in the subject or context,— 
(1) "accounting period” in relation to any business moans — 

(а) where the accounts of the business are made up for suooeasive periods 

of twelve months, each of such periods ; 

(б) in any other case, suoh period as the Exoess Profits Tax Officer may 
determine : 
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Provided that in determining any accounting period under sub-clause (6) the 
Exoeaa Profits Tax Offioer shall have regard to the period, if any, which is, or has 
been, determined as the previous year for that business for the purposes of the Tra 
vanoore Income Tax Act, 1096 ; 

(2) “Average amount of capital” means the average amount of capital em- 
ployed in any business as computed in accordance with the Second Schedule ; 

(3) “Business” includes any trade, commerce or manufacture or any adventure 
in the nature of trade, commerce or manufacture or any profession or vocation, but 
does not include a profession carried on by an individual or by individuals in 
partnership if the profits of the profession depend wholly or mainly on his 
or their personal qualifications unless such profession consists wholly or mainly of 
the making of contracts on behalf of other persons or the giving to other persons in 
advice of a commercial nature in connection with the makiDg of contracts : 

Provided that where the functions of a company or of a society incorporated 
by or under any enactment consist wholly or mainly in the holding of investments 
or other property, the holding of the investments or property shall bo deemed for 
the purpose of this definition to be a business carried on by such company or society: 

Provided further that all businesses to which this Act applies carried on by the 
same person shall be treated as one business for the purposes of this Act : 

(4) “chargeable a< counting period” means — 

(a) any accounting period beginning on or after the 1st day of September 
1942, and 

(h) so much of any accounting period beginning before that date as falls 

on or after that date. 

(5) “Commi8sioner ,, means a person appointed to be a Commissioner of Excess 
Profits Tax under Section 3 : 

(6) “Company” meane a company as defined in the Travancore Companies 
Act IX of 1114, or in the Indian Companies Act, 191 3, or formed in pursuance of 
an Act of Parliament or of Koval Charter or Letters Patent or of an Act of the 
Legislature of a British possession, or of a law of an Indian State, and includes any 
foreign assoeiation whether incorporated or not which Our Government may, by 
general or special order, declare to be a company for the purposes of this Act ; 

(7) “deficiency” of profits means — 

(i) where profits have been made in any chargeable accounting period, 
the amount by which such profits fall short of the standard profits : 

(ii) where a loss has been made in any chargeable accounting period the 
amount of the loss added to the amount of the standard profits : 

(8) “director” includes any person occupying the position of a director by 
whatever name called and also includes any, person who — 

(i) is a manager of the company orjconcerned in the management of the 

business ; and 

(ii) is remunerated out of the funds of the business ; and 

(iii) is the beneficial owner of not less than twenty per cent, of the ordinary 
share capital of the company ; 

(9) “dividend” includes — 

(a) any distribution by a company of accumulated profits, whether capita- 

lised or not, if simh distribution entails the release by the company to 
its share holders of all or any part of the assets of the company ; 

(b) any distribution by a company of debentures or debenture stock, to the 

extent to which the company possesses accumulated profits, whether 
capitalised or not \ 
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(e) any distribution made to the shareholders of a company out of ac- 
cumulated profits of the company on the liquidation of the eompany ; 

(d) any distribution by a oompany on the reduction of its capital to the 
extent to which the company possesses accumulated profits whether 
suoh accumulated profits have been capitalised or not ; 

Provided that ‘dividend’ docs not include a distribution in respect of any share 
issued for full cash consideration which is not entitled in the event of liquidation to 
participate in the surplus assotB, when such distribution is made in aoooidanoe with 
sub-eluuse (c) or (d). 

Ex plana tion. — The words ‘accumulate d profits’ wherever they occur in this 
clause! shall not include -oapital profit’ : 

(10) ‘Exoess Profits Tax Officer’ means a per.au appointed to be an Excess 
Profits Tax Officer under Section 3 : 

(11) ‘ income ' includes anything included in ‘dividend’ a* defined in clause 9 ; 

(12) ‘fixed rate’ in relation to dividends on share capital, other than ordinary 
share oapital, includes a rate fluctuating in accordance with the maximum rate of 
inoome tax ; 

(13) ‘loss’ means a loss computed in the same manner as. for the purposes of 
this Act, profits are to be computed ; 

(14) ‘person’ inoludes a Hindu undivided family and an undivided Marumak- 
kathay&m Tliarawad ; 

(15) ‘prescribed’ means prescribed by rules made under this Act ; 

(16) ‘profits’ means profits as determined in accordance with first Schedule ; 

(17) ‘standard profits’ mean* standard profits as oomputod in accordance with 
the provisions of Section 6 ; 

(18) “statutory percentage” means- 

fa) in relation to a business carried on by a body corporate (other than a 
company the directors whereof have a controlling interest therein), eight 
per oent. per annum ; 

(b) in relation to a business carried on by a partnership of which one or more 

of the partners is a body corporate (other than a company the directors 
whereof have u controlling interest therein), such a rate per cent, as is 
equivalent to — 

(i) eight per cent, per annum on so much of the average amount of oapital 

employed in the business during the chargeable accounting period as 
represents the share of any such body corporate, and 

(ii) ten per cent, per annum on the remainder of that amount ; 

(c) in relation to a business to which neither sub- clause (a) nor sub- clause (6) 

applies, ten per eent. per annum ; 

Provided that in relation to any decrease of oapital the statutosy percentage 
shall be in all eases six per cent ; 

Provided further that where the business was commenced on or after the 1st 
day of Chingam 1114, the foregoing percentage shall be increased from eight, ten and 
six per cent, to ten, twelve and eight per cent, respectively ; 

(19) ‘ordinary share capital’ has the meaning assigned to that expression in 
sub-section (9) of 8ection (9) ; 

(20) “Written down value” means — 

(a) in the oase of assets acquired in the previous year, the aotnal cost to the 
assessee ; 
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(6) in the oaae of assets acquired befo re the previous year the actual cost to 
the assessee less for each financial year since acquisition the amount of 
depreciation applicable to the assets at the rates in force for each such 
year since the first day of Ohingom 1101 and at the rates in force on the 
1st day of Chinkom 1101 for each such year prior to that date. 

AH expressions used or embodied by reference in this Act which arc not defined 
shall have the same meaning as is attributed to them by the Travancore Income Tax 
Act, 1096. 

Excess profits tax authorities. 

3. (1) There Bhall be the following classes of excess profits tax authorities for 
the purposes of this Act, namely : — 

(a) Chief Revenue Authority. 

(ft) Commissioner of Excess Profits Tax, 

(r) Excess Profits Tax Offioere. 

(2) The Chief Reveuue Authority, the Commissioner of Excess Profits Tax and 
Excess Profits Tax Officers shall be the persons who are exereisiug the functions of 
Chief R venue Authority, Commissioner and Collectors respectively under the 
Travancoro Income Tax Act, 1096. 

O) The Chief Revenue Authority shall, subject to the provisions of sub-section 
(2) appoint such persona as Commissioner of Excess Profits Tax and Excess Profits 
Tax Officers as it thinks fit and such persons shall perform their functions in respect 
of such case or such classes of cases as the Chief Revenue Authority may assign to 
them : 

ITovided that such directions Bhall be made entirely at the discretion of the 
Chief Revenue Authority, and, in particular, it shall he competent for chief Revenue 
Authority to assign a ease or class of eases to an officer who is not exercising in 
respeot of that case or class of cases corresponding functions in relation to the charge 
of income tax under the Travancore Income Tax Act. 1096. 

(4) All officers and persons employed in the execution of this Act shall observe 
and follow the orders, instructions and directions of the Chief Revenue Authority : 

Provided that no such orderB, instructions or directions shall be given as to 
interfere with the discretion of the Commissioner of Excess Profits Tax in th 
exercise of his appellate functions. 

Charge of Tax 

4. Subject to the provisions of this Act, there shall, in respect of any busines 
to which this Act applies, be charged, levied and paid on the amount by which the 
profits during any chargeable accounting period exceed the standard profits a tax 
(in this Act referred as to excess profits tax') which will be equal to 60 per oent. of 
that excess: 

Provided that any profits which are, under the provisions of sub section (2) 
of section 3 of the Travancore Income Tax Act, 1096, exempt from income tax, and 
all profits from any business of life insurance shall be totally exempt from excess 
profits tax under this Act. 

Application of Act. 

5. This Act shall apply to every business of which any part of the profit 
made during the chargeable accounting period is chargeable to income tax by virtue 
of the provisions of sub -section (1) of seotion 3 or of sub-section (1) and (2) of section 
32 of the Tranvanoore Income tax Aot, 1096. 

Standard profits- 

fi. (1) For the purposes of this Aot, the standard profits of a business in 
relation to any ohargeable accounting period shall, subject to theprovisions of sub 
sections (3) and (4) be an amount bearing to the profits of the business during the 
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standard period, if in respect of that business a standard period is available, the 
same proportion as the chargeable accounting period bears to the standard 
period: 

Provided that if the average amount of capital employed in the business dur- 
ing such chargeable accounting period is greater or less than the average amount of 
capital employed during the standard period, euofa amount shall be inoreased or deo. 
roamed, as the case may be, by an amount calculated by applying the statutory 
percentage to the amount of such increase or decrease. 

Provided further that in the case of a business which was commenced on or 
after the last day of Karkadagam, 1111, the standard profits shall, at the option of 
the person carrying on the business, be an amount calculated by applying the statu* 
tory percentage amount of capital employed in the business during suoh chargeable 
accounting period. 

(2) For the purposes of this seotion the standard period shall, at the option of 
the person carring on the business, be — 

(a) the ‘previous year’ as determined under section 2 of the Tranvanoore 
Income Tax Act, 1096 for the purpose of the inoome tax assessment for the year 
ending on the last day of Karkadagam, 1112, or the previous year as so determined 
for the year ending on the last day of Karkadagam 1113; or 

( b ) the ‘previous year’ as so determined for the year ending on the last day 
of Karkadagam 1114; or 

(c) the ‘previous year* as so determined for the year ending on the last day of 
Karkadagam [1 1 13, and that for the year ending on the last day of Karkadagam 
1114; or 

(c/) the ‘previous year* as so determined for the year ending on the last day 
of Kaikadagam 1113 and that for the year ending on the last day of Karkadagam 
1115; 

Provided that in no case shall any period of less than nine months be taken as 
a standard period. 

(3) If, within the period specified in the notice issued under subsection (1) of 
section 14 or within the extended period allowed by the Excess Profirs Tax Officer 
under the proviso to that sub-section, the person carrying on the business makes an 
application to the Excess Profits Tax Officer in this behalf, the Excess Profits Tax 
Officer shall refer the application to the Commissioner, and if the Commissioner is 
satisfied that during the standard period the profits of the business were less than 
might at the beinning of that period have been reasonably expected, he may direct 
that the standard profits shall be computed as if the profits during the standard 
period were such greater amount &b he thinks just: 

Provided that such amount shall not exceed the statutory percentage of the 
average amount of the capital employed in the business unless the Commissioner 
is satisfied that owing to some speoific cause peouliar to the business it is just that a 
greater amount should be allowed: 

Provided further that a determination on an application under this sub- 
section — 

(a) shall have effect with respect to all subsequent ohargeable accounting 
period; 

(b) shall exclude any further application under this sub section. 

(4) The standard profits shall be taken to be rupees thirty-six thousand in 
any case in which the standard profits computed in accordance with sub-section (1) 
are less than this sum: 

Provided that if the ohargeable accounting period is greater or less than one 
year the sum of rupees thirty six thousand shall, for the purpose of this sub-seotion f 
be ir creased or decreased proportionately. 
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Relief on occurrence of deficiency of profits. 

7- Where a defioienoy of profits oocurs' in any ohargeabie accounting period 
in any business, the profits of the business ohargeabie with excess profits tax shall 
be deemed to be reduced and relief shall be granted in accordance with the following 
provisions: — 

(а) the aggregate amount of the profits bo chargeable for the previous 
chargeable accounting periods shall be deemed to be reduced by the 
amount of the defioiencj' of profits and the amount of excess profits tax 
payable in respect thereof shall be deemed to be reduced accordingly 
and the relief necessary to give effeot to the reduction shall be given by 
repayment or otherwise; 

(б) where the amount of the deficiency of profits exceeds the aggregate 
amount of the profits so chargeable for the previous chargeable accoun- 
ting periods, or where there is no previous ohargeabie accounting period, 
the balance of the defioienoy of profits or the whole of the deficiency, as 
the caso may be, shall be applied in reducing any profits so chareable for 
the next subsequent chargeable accounting period, and if and so far as 
it exceeds the amount of those profits, any profits so chargeable fjr the 
next subsequent chargeable accounting period, and so on. 

Successions and amalgamations. 

8. (1) Ah from the date of any change in the persons carrying on a business, 

the business shall, subject to the provisions of this section, he deemed for all the 
purposes of this Aot except for the purposes of determining the amount of the 
statutory percentage to have been discontinued, and anew business to have been 
commenced. 

( 2) Where the change took place before the commencement of the first charge- 
able accounting period and consisted in the death or retirement of a partner, or the 
taking in of a partner, the persons carrying on the business after the change may, by 
notice given in writting before the prescribed date to the Excess profits Tax Offioer. 
eleot that, for the purposes of the provisions of this Act relating to the computation 
of standard profits, the business shall not be deemed to have been discontinued. 

(*i) A business shall not, for the purposes of the provisions of this Act relating 
to the computation of standard profits, be deemed to be discontinued by reason of 
any change oceourring on or after the commencement of the first chargeable accoun- 
ting period, in the persons carrying it on, and the standard profits of the business in 
relation to any chargeable accounting period shall be computed accordingly, and, in 
particular in computing the capital employed in the busine3B after the ohange, and 
in considering for the purposes of computing the profits of, and the capital employed 
during, any ohargeabie accounting period, whether any and, if so, what deductions 
are to be made in respect of depreciation of buildings, plant and machinery, no 
regard Bhall be had to any consideration givin in respeot of the transfer of the busi- 
ness or any of the assets thereof on the oocasion of the ohange. 

(4) Where, on or after the commencement of the first ohargeabie accounting 
period, two or more businesses are amalgamated the resulting business shall be 
treated for the purposes of the provisions of this Act relating to the computation of 
standard profits as if— 

(a) it had been in existenoe throughout the period during which there were 
?n existence any of the former businesses; 

(b) any profits made or losses incurred or capital employed in any of those 
former businesses had been made, incurred or employed in the resulting 
business; and 

(c) any assets of any of those former businesses had beoome assets of the 
resulting business when they became assets of the former business; 

and, in partioular, in computing the capital employed in the resulting business, 
and in considering, for the purposes of computing the profits of, and the capital 
employed ^during, any chargeable aooounting period, whether any and, if so, what 
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deduction* ate to be made in, reapeot of depreciation of building*, plaut and machin- 
ery, no regard shall be had to any consideration given in respect of Llio transfer of 
any of those former businesses or any of the assets thereof on the oocassion of the 
amalgamation. 

(5) Where on or after the commencement of the first chargeable accounting 
period, part of a business i3 transferred as a going concern by tin* person theretofore 
carrying it on to another person, the part transferred and the part not transferred 
shall each be deemed for the purposes of the provisions of this Act relating to the 
computation of standard profits to be a continuation of the orignal business, and the 
haid provisions of this section relating to amalgamations, shall apply accordingly : 

Provided that, for the purposes aforesaid, such apportionments shall be made 
of the profits made, and lose incurred, and tiio capital e mployed, in the original 
business and of any assets of the original business ae may appear to the Excess 
Profits Tax Officer, or on appeal in the proscribed time and maimer to the Com- 
missioner, to him. to he just 

(f>) Notwithstanding anything in the foregoing provisions of this section, 
where a business was carried on immediately before the 1st d ty of Cbingam 1112 
and that business, or the main part of the business was transferred after the said 
day and before the eomnierccnient of the first chargeable accounting period, by the 
person carrying it on to another person, the Exe« ss Profits Tax Oftiei r, if he is satis- 
fied that the business earned on after the transference was not substantially different 
from the business or part transferred, shall, on the application of the person carrying 
on the business after the transference, treat t lift t person, for the purposes ofthe 
provisions of this Act relating to the computation of standard profits, as if he had 

carried on the transferred business or part of the busings from the date ofthe 
commencement of that business. 

(7) Where, on oi after the commencement of the fir*t chargeable accounting 
period a partner in a firm carrying on a business to which this Act applies dies, then 
notwithstanding anything contained in sub-section (1) any deficiency of profits in 
reapeot of any chargeable accounting period ending on or before the date of his 
death shall, it ha? not been fully applied in re ducing the profit* of any chargeable 
accounting* period under Section 7, be curried forward and applied in reducing any 
profits from the same business carried on by the surviving partner or partner* in the 
first chargeable accounting period after the death of the partner, und if and eo far as 
it exceeds the amount of those profits, in reducing any profits from such business in 
the next subsequent chargeable accounting period and so on. 

(8) Where— 

(a) a business is, by virtue of sub-section (2) or sub-section (.*1), deemed not to 
have been discontinued, or 

(t) a business is, by virtue? of sub-section (4) , to be treated as if it bad been in 
existence throughout the period during which there was in existence any other 
business; or 

(c) a business is, by virtue of sub-section (5), to be treated as a continuation of 
another business; or 

(d) any person who is carrying on a business after a transfer is treated, by 
virtue of sub-section (•), as having oarried on the business as from a date before the 
transfer, 

the provsions of this Act relating to the computation of profits and oapital 
for the purposes of excess profits tax shall, both as respects the standard period and 
any oh&rge&ble accounting period, have effect subject to such modifications, if any, 
as the Excess Profits Tax Offioer may think just, and the Excess Profits Tax Officer 
may make such alterations in the periods which would otherwise be the charge- 
able aooounting periods of the business as he thinks proper. 
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Inter connected Companies. 

9* (1) Where any interest , annuity or other annual payment, or any royalty 

or rent, is paid by one company to another company, and one of those companies 
is a subsidiary of a third company, the capital, profits and losses of both companies 
shall be computed for the purposes of this Act as if — 

(a) the interest , annuity, annual payment, royalty or rout were not pay* 

able ; v J 

(&) any debt in respect of which any such interest is payable did not exist ; 

and 

(c) any asset in respect of which any such realty or rent is payable were the 
property of the company paying the royalty or the rent. 

(2) Where- 
to) any debt is owing to any company by another company; and 

(b) one of those companies is subsidiary of tlio other, or both arc subsidiaries 
of ft third company; and 

(c) no interest is payable in respect of the debt, but the circumstances in which 
the debt oame into existence or is allowed to continue to ovist are such that the 
debt represents in substance capital employed in the business of the debtor oom- 
pany, 

the capital of both companies shall bo computed as if the debt did not 

exist, 

(11) Where-- 

{a) a company (lureinaftcr referred to as ‘the principal company 5 ) is re. 
sident in Travancore and is not a subsidiary of any other * company 
resident in Travancore ; and 

(b) during the whole or any part of any chargeable accounting period of 
the principal company, another company, whether or not resident or 
carrying on business within Travancore (hereinafter referred to as 
‘the subsidiary company’) is a subsidiary of the principal company. 

the following provisions of this section shall, subjeot to the provisions of sec- 
tion 5, have effect in relation to that chargeable accounting period 

(4) If the subsidiary company is a subsidiary of the principal company through- 

out the chargeable accounting period, such capital employed in, and profits or losses 
arising from, the business of the subsidiary company as is employed or arise iu 

(i) the chargeable accounting period ; or 

(ii) any year constituting or comprised in the standard period of the prin- 
cipal company. v 

shall be treated for the purposes of this Act as if it or they were capital employed 
m, or as the case may be, profits or losses arising from, the business of the principal 
company. r 

(5) If the subsidiary company is a subsidiary of the principal company during 

part only of the chargeable accounting period, the excess or deficiency of profits of 
the subsidiary company for that part of that period snail be treated as increasing or 
as the case may be decreasing the excess or deficiency of profits of the principal 
company for the whole period and shall not be deemed to be an excess or deficiency 
of profits of the subsidiary company. J 

In this sub-section, the expressions ‘excess’ and ‘deficiency 5 mean, in relation 
to profits, an excess or deficiency;in relation to the standard profits of the subsidiary 
company or, as the case may be, the principal company. J 

(C) In any case to which sub-section (4) or sub-section applies, such altera- 
tion, if any, of the periods which would otherwise be the chargeable accounting 
periods of the subsidiary company shall bo made as the Chief Revenue Authoritv 
may direot. 
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(7) For the purposes of this section, a company shall be deemed to be subai* 
diary of another company if and so long as not less than nine-tenths of its ordinary 
share capital is owned by that other company, whether directly or through another 
company or other companies, or partly directly and partly though another company 
or other companies. 

(8) The amount of ordinary share capital of one company owned by a second 
company through another company or other companies, or partly directly and partly 
through another oompan 3 T or other companies shall be determined in accordance with 
the provisions of the Third Schedule. 

(9) In this section and the Third Schedule references to ownership shall be 
construed as references to beneficial ownership, and the expression ‘ordinary share 
capital’, in relation to a company, means all the issued share capital (by whatever 
name called) of the company, other than capital the holders whereof have a right to 
a dividend at a fixed rate but have no other right to share in the profits of the 
company. 

(10) The principal company shall be entitled to allocate to its subsidiary com- 
pany or companies the respective proportionate shares of the excess profits tax pay- 
able bv the whole group 

(11) The exerts profits tax payable by virtue of this section by the principal 
company in ropeet of tin profits of any .subsidiary company shall, for the purposes 
of section 13 be deemed to have been paid by the subsidary company and not by 
the principal company. 

Artificial transactions. 

10 . ( 1 ) In computing profits for the purposes of this Aot no deduction shall 
be made in respect of any transaction or operation of any nature if and so far as it 
appears that the transaction or operation has artificially reduced or would artificially 
reduce the profits. 

(2) If the Excess Profits Tax Officer is satisfied that any person has entered 
into or carried out any transaction or operation by which the profits have been or 
would be artificially reduced, he may direct that such person shall pay, in addition 
to any excess profits tax for which he is or, but for suoh transaction or operation, 
would be liable, a penalty not exceeding the tax evaded or sought to he evaded. 

Transactions designed to avoid or reduce liability to excess profits tax. 

11 . (1) Where the Excess Profits Tax Officer is of opinion that the main pur- 
pose for which any transaction or transactions was or were effected whether before 
or after the passing of this Act was the avoidance or reduction of liability to excess 
profits tax, he may make such adjustments as respects liability to excess profits tax 
as he considers appropriate so as to counteract the avoidance or reduction of liability 
to excess profits tax which would otherwise be effected by the transaction or tran- 
sections, 

(2) Without prejudice to the generality of the powers conferred by sub-seotion 
(1), the^powers conferred thereby extend — 

(a) to the charging with excess profits tax of pe rsons who but for the 
adjustments would not be chargeable with any tax or would not be 
chargeable to the same extent ; 

(b) to the charging of a greater amount of tax than would be chargeable 

but for the adjustments. 

Relief in respect of double excess profits taxation. 

12 . ( 1 ) The Government may, by notiflea lion in the Travanoore Government 
Gazette make provision for the granting of relief in cases where both excess profits 
tax under this Act and exc ess profits tax under any law in force in the United King- 
dom, in British India, in any Indian State or in any other part of His Majesty's 
Dominions have been paid upon the profits of any business if it appears to the 
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Government that the laws of the United Kingdom or of British India or of that 
Indian State or of that other part of His Majesty’s Dominions provide for correspon- 
ding relief in respect of excess profits tax charged on profits both in the United 
Kingdom or in British India or in that vState or in that part and in Travancore : 

Provided that where under Section 19 of the Finance (No. 2) Act of 1939, 
national defence contribution has been paid in the United Kingdom in lieu of excess 
profits tax, that portion of the national defence contribution so paid which is equal 
to the excess profits tax which would otherwise have been payable shall, for the 
purposes of this sub-section, be deemed to be exoess profits tax paid in the United 
Kingdom. 

Allowance of excess profits tax in computing income for income tax purposes. 

13. (1) The amount of the excess profits tax payable in respect of a business 
for any chargeable accounting period diminished by any amount allowable by way 
of relief under the provisions of Section 12, shall, in computing -for the purposes of 
income-tax or super-tax the profits and gains of that business, be allowed to be 
deducted as an expense incurred in that period. 

(2) There shall also be so deducted the amount of any excess profits tax pay- 
able under any law in force in a country outride Travancore on the profits of 
the business in respect of any chargeable accounting period to the extent to which 
such profits are liable to excess profits tax under this Act, after diminishing such 
amount by any amount which is allowable by way of relief by repayment, set off or 
otherwise under any law in the country where the tax is payable providing for the 
granting of relief in that country where excess profits tax has also been charged in 
Travancore : 

Provided that where, under the provisions of this Act relating to defioienoies 
of profits or under any corresponding law in force m the said country without Tra- 
vancore, relief is given by way of repa\ ment from excess profits tax chargeable for 
any chargeable accounting period previous to that in which the deficiency occurs, 
the amount of the deduction allowed under sub- section (1) or sub-section (2) shall 
not be altered, but the amount repayable shall be taken into account in computing 
the profits and gains of the business for the purposes of income-tax as if it were a 
profit of the business accruing in the previous year (as determined for that business 
for the purposes of the Travancore Income Tax Act, 1096) in which the deficiency 
of profits occurs. 

Issue of notices for assessment. 

14. (1) The Excess Profits Tax Officer may, for the purposes of this Act, re- 
quire any person whom lie believes to be engaged in any business to which this Act 
applies, or to have been so engaged during any chargeable accounting period, or to be 
otherwise liable to pay excess profits tax, to furnish within such period, not being 
less then sixty days from the date of the service of the notice, as may be specified 
in ;he notice, a return in the prescribed form and verified in the prescribed manner 
setting forth (along with such other particulars as may be provided for in the notice) 
with respect to any chargeable accounting period specified in the notice the profits 
of the business and the standard profits of the business as computed in accordance 
with the provisions of Section 6 of the amount of deficiency available for relief under 
Section 7 : 

Provided that the Excess Profits Tax Officer may, in his discretion, extend the 
the date for the delivery of the return. 

(2) The Excess Profits Tax Offioer may serve on any person upon whom a 
notice has been served under sub-section (1), a notice requiring him on a date to be 
therein specified to produce, or cause to be produced, such accounts documents as 
the Excess Profits Tax Officer may require and may from time to tune serve further 
notices in like manner requiring the production of such further accounts or docu- 
ments or other evidence as he may require ; 

Provided that the Excess Profits Tax Offioer shall not require the production 
of any accounts relating to a period prior to the ‘previous year’ as determined under 
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Seotion 2 of the Travanoore Income Tax Act, 1096, for the purposes of the inoome 
tax assessment for the year ending on the last day of Karkadagom 1112. 

Assessments. 

15* (1) The Excess Profits Tax Officer shall, by an order in writing after con- 

sidering such evidence, if any, as he has required under Section 14, assess to the best 
of his judgment the profits liable to excess profits tax and the amount of excess 
profits tax payable on the basis of such assessment, or if there is a deficiency of pro- 
fits the amount of that deficiency and the amount of excess profits tax, if any, re- 
payable and shall furnish a copy of such order to the person on whom the assessment 
has been made. 

(2) Excess profits tax payable on respect of any chargeable accounting period 
shall be payable by the person carrying on the business in that period. 

(3) Where two or more persons were carrying on the business jointly in the 
chargeable accounting period, the assessment shall be made upon them jointly and, 
in the case of a partnership, made in the partnership name. 

(4) Where by virtue of the foregoing provisions an assessment could, but for 
his death, have been made on any person either solely or jointly with any other 
person or persons, the assessment may be made on his legal representative either 
solely or jointly with that other person or persons, as the case may be. 

Power to make provisional assessments. 

15A. (1) The Excess Profits Tax Officer before proceeding to make an assess- 

ment (in this Section referred to as the regular assessment) under Section 15, may, at 
any time after the expiry of the period specified in the notice issued under sub- 
section (1) of Section 14 as that within which the return therein referred to is to be 
furnished, and whether the return has or has not been furnished, proceed to make in 
summary manner a provisional assessment of the amount by which the profits of the 
chargeable accounting period exceed the standard profits, and the amount of excess 
profits tax payable thereon. 

(2) Before making such provisional assessment the Excess Profits Tax Officer 
shall gife notice in the prescribed form to the person on whom assessment is to be 
made of his ihtention to do so, and shall with the notice* forward a statement of the 
amount of the proposed assessment, and the said person shall be entitled to deliver 
to the Excess Profits Tax Officer at any time within fourteen days of receipt of the 
said notice a statement of his objections, if any, to the amount of the proposed 
assessment. 

(3) On expiry of one month from the date of service oi the notice referred to 
in sub-section (2), or earlier if the assessee agrees to the proposed assessment, the 
Excess Profits Tax Officer, may, after taking into account the objections, if any, 
made under sub section (2) make a provisional assessment, and shall furnish a copy 
of the order of assessment to the asBeesee : 

Provided that assent to the amount of the assessment, or failure to make 
objection to it, shall in no way prejudice the assessee in relation to the regular 
assessment. 

(4) In making an such provisional assessment the Excess Profits Tax Officer 
shall make allowances for any deficiencies of profits for previous chargeable account, 
ing periods which are under the provisions of Section 7 to be set off against the 
excess piofits of the chargeable accounting period in respect of which the assessment 
is being made : 

Provided that when such deficiencies of profits have not been determined under 
sub- section (1) of Section 15, the Excess Profits Tax Officer shall estimate the amount 
thereof to the best of his judgment. 

(5) There shall be no right of appeal against a provisional assessment made 
made under this section, and it shall until a regular assessment is made in due oourse 
under Section 15, determin ® the amount of excess profits tax due from the assessee* 
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(6) If, when a regular assessment is made in due course under section 15 the 
amount of excess profits tax payable thereunder is found to exceed that determined 
as payable by the provisional assessment, it shall be reduced by the amount deter- 
mined as payable by thejprovisional assessment. 

(7) If, when a regular assessment is made in due course under seetion 15, the 
amount of exoess profits tax payable thereunder is found to be less than that deter- 
mined as payable by the provisional assessment, any exoess of tax paid as a result of 
the provisional assessment shall be refunded to the assessed together with interest at 
5 per cent per annum oaloulated from the date of payment of such excess tax to the 
date of the order of refund both days inclusive. 

Profits escaping assessment. 

16 . If, in consequence of definite information which has come into his 
possession, the Excess Profits Tax Officer discovers that profits of any chargeable 
accounting period chargeable to excess profits tax have esoaped assessment, or have 
been under- assessed, or have been the subject of exoessive relief, he may at any time 
within five years of the end of the chargeable accounting period in question serve 
on the person liable to such tax a notice containing all or any of the requirements 
which may be included in a notice under Section 14, and may proceed to assess or 
re-assess the amount of such profits liable to excess profits tax and the provisions 
of this Act shall; so far as may be, apply as if the notice were a notice issued under 
that section. 

Penalties. 

17 . If the Exoess Profits Tax Officer, or the Commissioner, or the Chief 
Revenue Authority, in the oourse of any proceedings under this Act, is satisfied that 
any person has, without reasonable cause, failed to furnish the return required under 
sub section (1) of Section 14, or to produce or cause to be produced the accounts or 
documents or other evidence required by the Excess Profits Tax Officer under sub- 
section (2) of that section, or has concealed particulars of the profits made by or 
oapital employed in the business, or has deliberately furnished inaoourate particulars 
of such profits or capital, he may direct that such person shall pay by way of 
penalty, in addition to the amount of any excess profits tax payable, a sum not 
exceeding — 

(а) where the person has failed to furnish the return required under sub- 

seotion (1) of Section 14, the amount of the exoess profits tax payable; 

and 

(б) in any other case, the amount of excess profits tax whioh would have 

been avoided if the return made had been accepted as correct. 

Appeals. 

18 (1) Any person aggrieved by a deoision made in pursuance of Section 8 
or 11, or objecting to the amount of excess profits tax for which he is liable as 
assessed by the Excess Profits Tax Officer or denying his liability to be assessed 
under this Act, or objecting to any penalty imposed by the Excess Profits Tax 
Officer, or to the amount of any deficiency of profits as assessed by the Exoess 
Profits Tax Offioer, or to the amount allowed by the Excess Profits Tax Officer by 
way of relief under any provision of this Aot or to any refusal by the Excess Profits 
Tax Offioer to grant relief or dissatisfied with a decision of the Excess Profits Tax 
Offioer under Rule 12 or 13 of Schedule I may appeal to the Commissioner ; 

Provided that no appeal shall lie against a determination of the amount of 
the profits of any standard period where those profits have been determined in 
acoordanoe with the first proviso to rule I of the first Schedule exoept in respect of 
adjustments made under the provisions of that Sohedule. 

(2) An appeal shall ordinarily be presented within forty-five days of receipt 
of the notice of dem and relating to the assessment or penalty objected to, 
or in the case of an appeal against the order making modifications or refusing to 
make modifications under sub-section (8) of Seotion 8 within 45 days from the date 
on whioh the order is communioated to him, or in the oase of an appeal against the 
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assessment of a deficiency of profits, within forty-five days of the receipt of the 
copy of the order determining the deficiency, or in the case of an appeal against the 
amount of a relief granted or a refusal to grant relief, within forty-five days of the 
receipt of the intimat ion of the or«h*r granting of refusing to grant the relief or in 
the case of an appeal against a decision under rule 12 or 1.3 of Schedule I within 45 
days from the date on which such decision is communicated to him, but the Com- 
missioner may admit an appeal after the expiration of that period if he is satisfied 
that the appellant had sufficient cause for not presenting it within that yeriod. 

(3) An appeal shall be in the prescribed form and shall be verified in the 
prescribed manner. 

(4) The Commissioner shall hear and determine the appeal and, subject to 
the provisions of this Act, shall pass such orders as he thinks fit, and such orders 
may include an order enhancing the assessment or a penalty : 

Provided that an order enhancing the assessment or penalty shall not he made 
unless the person affected thereby has been given a reasonable opportunity of show- 
ing cause against such enhancement. 

(5) The procedure to be adopted in the he aring and determination of appeals 
shall be in accordance with the rules made in this behalf by the Government. 

Power of revision. 

19. The Chief Revenue Authority may of his own motion oall for the record 
of any proceeding under this Act which has 1) en taken by any Officer subordinate 
to it, and on receipt of the record may mike such enquiry, or cause such enquiry to 
be made, and may pass such orders thereon (including an order enhancing an assess- 
ment) as it thinks fit : 

Provided that it shall not pass any order pre judical to a person to whose 
business this Act applies without hearing him, or giving him a reasonable opportunity 
of being heard. 

Rectifiction of mistakes. 

20. The Chief Revenue Authority may, at any time within four years from 
the date of any order passed whether by itself or by the Commissioner or by any 
Excess Profits Tax Officer under this Aot, rectify any mistake in any evidence 
recorded during assessment or appellate proceedings, or any mistake apprent from 
the record and ehall within the like period rectify any mistake apparent from the 
record which has be *n brought to his notioe bv a person to whose business this Aot 
applies : 

Provided that no such rectification shall be made having the 1 effect of enhano 
ing the liability of anv person unless that person has been given a reasonable oppor- 
tunity of being heard. 

Applications of provisions of Act VIII of 1096. 

21. The provisions of Sections 8, 10- A, 19-BR, 20, 27 to 33- D, (inclusive) 34, 
35, 36- A, 37, 41, 44, 45, 47, 50 to 52 (inclusive) of the Travancore Inoome Tax Aot, 
1096 shall apply with such modifications, if any, as may be prescribed, as if the said 
provisions were provisions of this Aot and referred to excess profits tax instead of 
to income-tax, and every officer exorcising powers under the said provisions in regard 
to income-tax may exercise the like powers under this Act in regard to exoess profits 
tax Jin respect of cases assigned to him under sub-section (3) of Section 3 as he 
exercises in relation to income-tax under the said Act : 

Provided that references in the said provisions to the assessee shall be construed 
as references to a person to whose business this Aot applies. 

Income-tax papers to be available for the purposes of this Act. 

22. (1) Notwithstanding anything contained in the Travanoore Inoome Tax 
Aot, 1096, all information contained in any statement or return made or furnished 
under the provisions of that Aot or obtained or collected for the purposes of that 
Aot may be used for the purposes of this Act. 
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(2) All information contained in any statement or return made or furnished 
under the provision of this Act or obtained or collected for the purposes of this Act 
may be used for the purposes of the Travancore Income Tax Act, 1096. 

Failure to deliver returns or statement. 

23. If any person fails, without reasonable cause or excuse, to furnish in due 
time any return or statement, or to produce, or cause to be produced, any aocounts 
or documents required to be produced under Section 14, he shall, on oonviotion by 
a Magistrate, be punishable with fine which may extend to five hundred rupees, and 
with a further fine which may extend to fifty rupees for every day during whioh the 
default continues. 

False statement and declaration. 

24 If a person makes in any return required under Section 14 any statement 
whioh is false, and which he either knows or believes to be false, or does not believe 
to be true, he shall be punishable on conviction by a Magistrate with simple imprison- 
ment which may extend to six months, or with fine which may extend to one thou- 
sand rupees, or with both. 

Institution of proceedings and composition of offences. 

25. (1) A person shall not be proceeded against for an offence under section 

23 or section 24 exoept at the instance of the Commissioner. 

(2) No prosecution for an offence punishable under section 23 or section 24 or 
under the Travancore Penal Code shall be instituted in respect of the same facts as 
those in respect of which a penalty has been imposed under this Act. 

(3) The Commissioner mav, either before or after the institution of proceedings, 
compound any offence punishable under sections 23 or 24 . 

Power of Government to grant relief in special cases. 

26 (1) If on an application made to it through the Excess Profits Tax Officer 

the Government is satisfied in tde case of any business that special circumstances 
exist which render it inequitable that the standard profits of the business in relation 
to any chargeable accounting period should be computed in aooordanoe with the 
provisions of sub-section (1) of Section 6, and that no relief or insufficient relief 
has been granted under the provisions of sub seotion (3) of that section, the Govern- 
ment may direct that the standard profits of the business shall be computed to be 
such greater amount as the Government thinks just : 

Prouided that such amount, shall not exceed the statutoiy percentage of the 
average amount of the capital employed in the business unless the Government is 
satisfied that owing to some specific cause peculiar to the business is is just that a 
greater amount should be allowed and that the relief, if any, afforded by the com- 
missioner under sub-section (3) of seotion 6 is inadequate : 

Provided further that a determination on an application under this sub- 
seotion — 

(a) shall have effect with respect to all subsequent chargeable accounting 
periods ; 

(b) shall exclude any further application under this sub-section. 

(2) Without prejudice to the generality of the provisions of sub-section (1) 
the Government shall, in considering the making of a direction under that sub- 
section, have regard to the following circumstances, namely: — 

(a) that the capital employed in a business commenced on or after the 1st 
day of Chingom 1114 is so small in relation to the volume of the activi- 
ties of the business that “to compute that the standard profits in accord- 
ance with the provisions of seotion 6 would be inequitable, taking into 
account the normal profits made in similar businesses ; 

(b) that owing to the nature of the business heavy expenditure by 

way of preliminary expenses or expenses in connection with experiment 
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tal or development work lias been incurred in accounting periods 
closely preoediug the oh irgaable ] accounting period and that during 
the chargeapie accounting period such expenditure would normally fall 
to be written off wholly or partly in the books of the person chargeable 
to excess profits tax ; 

(c) That the business is declared by the Government to be of such a char- 
acter as to entitled fit to the benefits of the provisions of Sub-section 
(1) of this section either because it is, in the opinion of the Govern- 
ment, of a pioneer nature or is essential for the agricultural or industrial 
expansion of the State. 

(3) If on an application made to it through the Excess ProfitB Tax Officer the 
Government is satisfied that the computation in accordance with the provisions of 
Schedule I of the profits of a business during any chargeable accounting period 
would be inevitable, owing to any of the following circumstances, namely 

(a) any postponement or suspension, n*» a oonsequenoe of tbe present 
hostilities, of renewals or repairs, or 

(b) the provision of buildings, plant or machinery which will not be 
required for the purposes of the business after the termination of the 
present hostilities, or 

(c) in the case of anv business which includes the winning of any mineral 
(including mineral oil) the winning of which is of exceptional impor- 
tance for the prosecution of the present war, an increase in the output 
of the mineral which was essent ial in the national interest and whioh 
has had the effect of shortening the period '“during whioh but for such 
increased war time output the sources of the mineral might have been 
expected to be exhausted ; 

the Government may direct that suoh allowances shall be made in computing 
the profits of the business during tnftt chargeable accounting period aB they think 
just : 

Provided that in making suoh direction the Government may impose suoh 
conditions as they deem appropriate. 

(4) An ao plication to the Government under this section shall be presented 
to the Excess Profits Tax Officer before the expiry of the period specified in the 
notice issued under sub-section (1) of section 14 or of tho extended period allowed 
by the Exoeee Profits Tax Officer under the proviso to that sub-seotion, but 
in the case of an application under sub-seotion (1) of this Section, if the person 
carrying on the business has made or is making an application UT ^ ei * sub-seotion (3) 
of section fi, the application shall be presented to the Excess Profits Tax Officer 
before tbe expiry of fortv-five days from the date on which the order of the 
Commissioner disposing'of r the application under sub -section (3) of section 6 is 
communicated to the person who has made that application. 

Power to coll for and examine record* of proceeding* of Excee* Profit* To* 
authorities. 

27. The Government may call for and examine the records of the preoeedinge 
of any Excess Profits Tax authritv for tho purpose of satisfying themgelve as to the 
legality or propriety of any decision or order passed and as to the regularity of the 
proceedings of suoh authority. 

If in any case it shall appear to the Government that any decision or order or 
proceedings of such authority should be modified, annulled or reversed, the Govern- 
ment may pass suoh orders, not inconsistent with this Act, as they deem fit: 

Provided that they shall not annul, modify or after in any way an order passed 
by tbe Chief Revenue^ Authority under section 50 of the Travancore Income Tax 
Act* 1096 as made applicable to this Act. 
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Power to moke rules. 

28 > (1) The Government may make rules for carrying out the purposes of this 

Act. 

(2) Without prejudice to the generality of the foregoing power, such rules 
may— 

(а) prescribe the procedure to be followed on appeals, applications for 
rectification of mistakes, and applications for refunds; 

(б) provide for the adaptation to excess profits tax of any of the provisions 
of the Travancore Income Tax Act, 1096 which are made applioaple to 
excess profits tax by Section 21; or of any rules made under any such 
provision ; 

(c) provide in regard to companies whose business consists wholly or mainly 
in dealing in or holding of investments for the granting or exemption or 
relief from liability to excess profits tax of profits derived for investments 
in other companies the profits of which have been subjected to excess 
profits tax in Travancore: 

(d) provide for any matter which by, or under, this Act is to be presoirbed 

SCHEDULE 1 

[See Section 2 (10)] 

Rules for the Computation of Profits for Purposes of Excess Profits Tax. 

1. The profits of a business during the standard period, or during any charge- 
able accounting period, shall be separately computed, and shall subject to the pro- 
visions of this schedule, be computed on the principle on which the profits of a 
business are computed for the purposes of income tax under Section 8 of the Tran- 
vancore Inoome Tax Act, 1096 : 

Provided that where the profits during any standard period have already been 
determined for the purpose of an assessment under the Tranvanoore Income Tax 
Aot, 1096, such profits as so determined shall, subject to the adjustments required 
by this Schedule, be taken as the profits during that period for the purpose of excess 
profits tax. 

Provided fuither that where a standard period or chargeable accounting 
period is not an accounting period, the profits or losses of the business during 
any accounting periods wholly or partly included within the standard period 
or chargeable accounting period shall be so computed as aforesaid and 
such division and apportionment to specific period of those profits or losses 
and such aggregation of those profits and losses, or any apportioned part thereof 
shall be made as appears necessary to arrive at the profit during the standard period 
or ohargeable accounting period and any such apportionment shall be made in 
proportion to the number of months or fractions of months in the respective periods 
unless the Excess Profits Tax Officer, having regard to any special circumstanoes 
otherwise directs. * 

2 . The profits of a business during the standard period shall be computed on the 
same basis and in the same manner as the profits of that business are under the 
Tranvancor • Income Tax Act, 1096 computed for the chargeable accounting period. 

3 (1) The principle of adding the allowance for depreciation for any one 

period to the allowance for depreciation for any subsequent period and deeming 
it to be part of the allowance for such subsequent period shall not be followed. 

(2) No allowance shall be made for any loss other than a loss sustained in a 
business to which this Act applies. 

4. (1) Income received from investments shall be included in the profits in 

the oases and to the extent provided in sub-rules (2), (3) and (5) of this rule and not 
otherwise. » 

(2) In the case of the besiness of a building society, or of a money ending 
business, banking business, insurance business or business consisting wholly or mainly 
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in tbe dealing in or holding of investments, the profits shall include all inoome 
reoeived from investments, whether or not such income is included in the profits 
charged under Section 8 of the Travancore Income Tax Act, 1096, or is charged 
under any other section of that Act, or has been subjsot to deduction of tax at source 
or is free of or exempt from income tax. 

(3) In the case of a business part of which consists in banking insurance or 
dealing in investments, not being a business to which sub-rule (2) of this rule applies 
the profits shall include all income received from investments held for the purposes 
of that part of the business, being income to which the persons carrying on the 
business are beneficially entitled. 

(4) Notwithstanding anything contained in sub-rule (2) or (3) where the profits 
of a subsidiary company are under the provisions of seotion 9 to be inoluded in the 
profits of the principal company for the purposes of assessment to excess profits shall 
not also be inoluded in the profits of the principal company. 

(o) In the ease of a business which consists wholly or partly in the lotting out 
of property on hire the income from the property shall be inoluded in the profits of 
the business whether or not it has been charged to income-tax under section 7 of the 
Travancore Income Tax Act, 1096, or under any other section of that Act. 

(6) Where the person carrying on a business in the beneficial owner of any 
investments, the income from which is by virtue of the provisions of this rule not to 
be taken into account in computing the piofits of the business and a deduction 
would, apart from the provisions of this rule, fail to be made in respect of interest 
on borrowed money, the deduction (if any) to be made in respect of that interest 
shall be computed as if the principal of the borrowed nione\ were reduced by the 
value of those investments : 

Provided that where the pei*on carrying on the business is not a company no 
such i eduction shall be deemed to be made in the principal of any borrowed money 
in respect ot any investments unless the investments are mortgaged, charged or 
pledged as security for the. repayment of that money and inteiest thereon. 

5. if at any time after the close of the standard period, any increase in the 
capital employed in a business has been effected b\ means of a Joan fiom a bank 
carrying on a bonafiJe hanking business, oi by means of a publ.c issue of debentures 
secured on the property of the company, the interest on so much of i he loan or 
debentures as has been utilised in effecting the increase m the capital shall not lie 
deducted in computing the profits for the purposes of excess profits tax and, not- 
withstanding the provisions of rub* 2 of Schedule II, that amount of such loan or 
debentures shall not be deducted in arriving at the amount ol the capital employed 
in the business. 

6. (1) In computing foi any chargeable accounting period and in relation 
thereto lor the standaul period, il any, the profits of a business other than a business 
to whicb sub-nil * (2) of rule 4 of this Schedule applies, or the profits of a part of a 
business other than a part of the business to which sub-rule (3) of the said rule 
applies, no deduction thall be made in respect of interest on borrowed money or in 
respect of any other consideration given for the use of borrowed money 

Provided that this rule shall not apply to the computation of profits of any 
busim as for any chargeable accounting period the standard profits for which are 
ascertained by reference to the minimum amount specified in sub section (4) of sec- 
tion 6 of this Act ; 

Provided further that whei ^ a direction has been given by the Commissioner 
under sub-section (3) of section 6, or by the Government under sub-section 1 of seo- 
tion 26 of this Ac 1 , that the seandard profits shall be computed as if the profits 
during the standard period were suoh greater amount as they think just, such amount 
shall be increased by the amount of the interest on or other consideration for the 
borrowed money during the standard period. 
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(2) In this rule and in rule 3 of the Second Schedule ‘borrowed money* means 
borrowed money which part from the provisions tf the said rule 3, would have been 
deductible in computing capital. 

7 . No deduction shall be made on account of liability to pay, or payment of 
income-tax, super tax or excess profits tax. 

8 . (1) In the case of a business carried on, in any accounting period which 
constitutes or includes a chargeable accounting period, by a company the directors 
whereof have throughout that accounting period a controlling interet therein — 

(a) in computing the profits for that accounting period ; and 

(b) if the standard profits of the business are computed by reference to the 

profits of a standard period, also in computing, in relation to any 
such chargeable accounting period, the profits for the standard period, 
no deduction shall be made in respect of directors’ remuneration. 

(2) In sub-rule (1) of this i ule the expression “directors’ remuneration” does 
not include — 

(а) the remuneration of any direotor who is required to devote substan- 

tially the whole of his time to the service ot the c ompany in a mana- 
gerial or techuii al capacity and is not the beneficial owner of or able, 
either directly or tin otigh the medium of other companies or by any 
other mdueot means, to control, more than five per cent, of the ordi- 
nary share capital of the company, or 

(б) the remuneration of any managing agent where such remuneration is 

included in the pi ofits of the managing agents business for the pur- 
poses of excess profits tax 

(3) If, in the case of a business carried on by a company in any accounting 
period which constitutes or includes a chargeable accounting period, the directors of 
the company— 

(a) have during any part of that accounting period, or 

(b) had during the whole or any part of any previous accounting period 

which includes the whole or any part of any chargeable accounting 
period or the whole or any past of the standard period (if any), 

a controlling interest therein, and the case is not one to which sub-rule 
(1 ) of this rub * applies, then, except in so far as the Government otherwise 
direct, no deduction shall be made in respect of directors’ remuneration 
either in computing ttm profits for the first mentioned accounting period or 
in computing in relation to any chargeable accounting period wholly or 
partly included in that accounting period, the profits of the standard period 
(if any). 

9. In the case of a business carried on by a company, of the standard profits 
of the company are computed by reference to the profits during a standard period, 
no deduction shall be allowed in respect of remuneration paid to a managing agent 
in excess of the amount which would have been payable to that managing agent if 
the agreement in force in the standard period had been in force in the chargeable 
accounting period, except where such remuneration is subjected to excess profits tax 
in the hands of the managing agent. 

10 Wh ere the performance of a contract extends beyond the accounting 
period there thall (unless the Excess Profits Tax Officers owing to any special 
circumstances, otherwise directs) be attributed to the accounting period such pro- 
portion of the entire profits or loss which has resulted, or which it is estimated w»ll 
result, from the complete performance of tin* contract as is properly attributable to 
the accounting period, having regard to the extent to which the contract was per- 
formed therein. 

Provided that when any such contract has been completed and the profits have 
been finally ascertained, if the aggregate of the amounts attributed to previous 
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accounting periods exceeds the profit, as finally ascertained, from the oomplete 
performance of the contract, an adjustment shall be made to reduce the amount so 
attributed to the various chargeable accounting periods to the amount of the profit3 
as finally ascertained. 

11. In respect of any building erected or after the commencement of the first 
chargeable accounting period, which during any chargeable accounting period has 
ceased to bo required for the purposes of the business or has been sold, any amount 
by whioh the value of the building at the date when it ceased to be required for the 
purposes of the business or the price obtained for the building, as the case may be, 
falls short of the written down value of the building shall be allowed as a deduction 
in arriving at the profits of chat chargeable accounting period. 

12. Where in respect of any accounting period a deduction would, apart from 
the provisions of this rule, be allowable in computing profits, and, in the opinion of 
the Excels Profits Tax Officer, the deduction docs not represent a sum reasonably 
and properly attributable to that accounting period, only such part of the deduction 
shall be allowable as a deduction for that period as appears to the Excess Profits 
Tax Officer to be reasonably and properly attributable to that period and any 
balance of the deduction shall be treated as attributable to such other accounting 
period or periods (whether or not they include, or fall wholly or partly within, the 
etandard period, if any, or any chargeable accounting period) as the Excess Profits 
Tax Officer thinks proper. 

13. In computing the profits of any chargeable accounting period no deduc- 
tion shall be allowed in respect of expenses in excess of the amount which the Excess 
Profits Tax Officer considers reasonable and necessary having regard to the requir- 
ments of the business ahd, in the case of director’s fees or other payments for services 
to the actual services rendered by the person concerned. 

SCHEDULE II. 

[ See Section 2 (2) ] 

Rules for Computing the Average Amount of Capital . 

1. (1) Subject to the provisions of this Schedule, the average amount of the 
capital employed in a business (so far as it does not consist of money) shall be taken 
to be — 

( a ) so far as it consist of assests acquired by purchase on or after the com- 
mencement of the business, the price at which those assets were acqui- 
red, subject to the deductions hereafter specified. 

(b) so far as it consists of assets being debts due the person carrying on 

the business, the nominal amount of those debts, subject to the said 
deductions : 

(c) so far as it consist of any other assets whioh have been acquired other 

wise than by purchase as aforesaid, the value of the assets when they 
became assets of the business, subject to the said deductions. 

(2) The price or value of any assets other than a debt shall be subjeot to such 
ch ductions for depreciation as are necessary to reduce the asset to its written down 
value and to such other deductions in respect of reduced values of assets as are al- 
lowable in computing profits for the purposes of income-tax and, in the oaseofa 
debt, the nominal amount of the debt shall be subject to any deduction which has 
been allowed in respect thereof for income-tax purposes. 

^ (o) Where the price of any asset hai been satisfied otherwise than in cash, the 
then value of the consideration actually given for the asset shall be treated as the 
price at which the asseet was acquired 

2. (1) Any borrowed money and debts shall be deducted, and in partioular any 
debt for income-tax or super-tax or for excess profits tax in respect of the business 
shall be deducted ; 
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Provided that any such debt for moome-tax or super-tax or exsess profits tax 
shall, for the purposes of this Schedule, be deemed to have become due — 

(a) in the case of income-tax and super-tax, on the last day of the period 

of time within which the tax is payable under section 34 of the Tra- 
vanoore Income Tax Act, 1090. 

(b) in the case of exoess profits tax, on the first day after the end of the 

chargeable aooounting period in respeot of which the tax is assessable 
notwithstanding that the excess profits tax may not have been asses- 
sed until after that date. 

The debts to be deducted under this sub-rule shall inoludo any such sums in 
respect of accruing? liabilities as are allowable as a deduction in computing profits 
for the purposes of exosss profits tax or would have been so allowable if the period 
for which the amount of capital is being computed had been a chargeable accounting 
period ; and the said sums shall be deducted notwithstanding that they have not be- 
come payable, 

(2) Where any debt for the exoess profits tax assessable in repect of any period 
is to be deducted under this rule, the amount thereof shall not be reduced as the 
result of any relief to be given in respeot of a deficiency of profits occurring in any 
subsequent period, and the amount of any such relief shall be treated as having be- 
come an ahset of the business on the first day after the end of the chargeable accoun- 
ing period in which the deficiency occurred. 

3. In computing for any chargeable accounting period and in relation thereto 
for the standard period, if any, the average capital of a business other than a busi- 
ness other than a business to whioh sub-rule (2) of rule 4 of the First Schedule appli- 
es, or the average capital of a part of a business other than a part of a business to 
which sub- rule (3) of the said rule applies no deduction shall be made in respect of 
borrowed money ; 

Prdvided that, the same deduction shall be made in respect of accruing liabili- 
ties for the interest as would have been made if this rule had not been enacted. 

4 . (1) Any investments the income from which is by virtue of the provisions of 
the First Schedule not to be taken into account in computing the profits of the busi- 
ness, and any moneys or any trading stook or stock of raw materials not required for 
the purposes of the business, shall be left out of account but where any investments 
in the beneficial ownership of the person carrying on the business are are so left out 
of account, the sum (if any) to be deducted under the last preceding rule in respect 
of borrowed money shall be computed as if the principal of the borrowed money were 
reduced by the value of those investments : 

Provided that where the person carrying on tho business is not a company, no 
reduction shall be deemed to be made in the principal of any borrowed money in 
respect of any investments unless the investments are mortgaged, charged or pledged 
as security for the repayment of that money and the interest thereon. 

(2) Our Government may make rules defining for the purposes of this rule the 
principles to be followed in having out of account trading stock and stock of raw 
materials. 

5 Notwithstanding anything contained in Rule 4 in the oase of the business of 
^hipping to whioh this Aot applies, the sale proceeds of any tonnage sold or the 
amount of compensation in respect of loss of ships or the amount of accumulation of 
reserves, whether invested or not, shall be taken into account in computing the 
average amount of capital employed in suoh business : 

Provided that any income received from investment of such funds shall be in- 
cluded in computing profits for purposes of the excess profits tax. 

8. For the purpose of ascertaining the average amount of capital employed in 
a business during any period, the profirs or losses made in that period shall, except 
so far as the contrary is shown be deemed — 
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(a) to have accrued at an even rate thorought the period : and 

( b ) to have resulted, as they accrued, in a corresponding increase or dec* 

rease, as the ca^e may be, in the capital employed in the business. 

7. Where, this Act is applicable to part only of a business, the capital employ- 
ed in that part shall be computed separately from any other capital of the person 
carrying on the business, and all references to capital employed in a business shall 
he oonstmed as references to capital employed in that part of the business only. 

8. (1) If- 

(а) the Government are satisfied, as respects any assets of any business 

the standard profits of which are computed by reference to the pro- 
fits of a standard period, that during that period or any part thereof 
those a > sots were inherently unproductive, and 

(б) an application that this rule shall have effect ia made through the Ex- 

cess Profits Tax Officer to the Government by the person carrying on 
the business, 

then, in computing the average amount of the capital employed in the business 
in the standard period and in all chargeable accounting periods, those assets, and 
any other assets of the business, shall be treated as not having been assets thereof 
during any part of the period during which, in the opinion of the Government, they 
were inherently unproductive : 

Provided that in the case of a business the btandard profits of which depend 
directly upon a direction of the Commissioner under sub-section (!1) of section 6 or of 
the Government under sub-section (1) of section 20 of this Act the provisions of this 
rule shall have effect to such extent only as the Government think proper : 

Provided further that an application to the Government under this rule shall 
be presented to the Exee&s Profits Tax Officer be fore the expiry of the period speci- 
fied in the notice issued under sub-section (1) of section 14 of this Act or of the ex- 
tended period allowed by the Excess Profits Tax Offioer under the proviso to that 
sub section. 

(2) Where sub-rule (1) of this rule has effect on the application of the person 
carrying on any business, any computation of capital of the business made before the 
making of the application, and any assessment affected by that computation shall be 
revised accordingly. 


SCHEDULE III. 

[ See Section 9 (5)} 

Rules for Determining the Account of Capital held by a Company through other 

Companies 

1. Where in the oase of a number of companies the first direotly owns ordinary 
share capital of the second and the second directly owns ordinary share oapital of 
the third, then, for the purposes of this schedule, the first shall be deemed to own 
ordinary share capital of the third through the second and, and if the third direotly 
owns ordinary share capital of a fourth the first shall be deemed to own ordinary 
share capital of the fourth through the second and third, and the second shall be 
deemed to own ordinary share capital of the fourth through t lit* third, and so on. 

2. In this schedule- 

fa) any number of componies of which the first directly owns ordinary 
share capital of the next and the next directly owns ordinary share 
oapital of the next but one and so on, and, if they are more than 
three, any three or more of them, are referred to ‘ as a series' 

(b) in any seriee — 

(i) that company which owns ordinary share oapital of another 
through the remainder is referred to as 'the first owner'. 
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(ii) that other company the ordinal y shan* capital of which is so own- 

ed is referred to as ‘the last owned company'. 

(iii) the remainder, if one only, is referred to as an ‘intermediary* or, 
if more than one, is referred to as a ‘chain of intermediaries’. 

(c) a oompany in a series which directly owns ordinary share oapital of 

another company in the series is referred to as an ‘owner*. 

(d) any two companies in a series of which one owns ordinary share oapital 

of the other directly, and not through one or more of the other oora- 
panics in the series, are referred to as being directly related to one 
another, 

3 . Where every owner in a series owns the whole of the ordinary share capital 
of the oompany to which it is directly related, the first owner shall be deemed to 
own through the intermediary or chain of intermediaries the whole of the ordinary 
share oapital of the last owned company. 

4 . Where one of the owners in a heiies owns a fraction of the ordinary share 
cadital of the oompany to which \ f is directly related, and every other owner in the 
series owns the whole of the ordinary share capital of the* oompany to which it is 
directly related, the first own *r shill be deemed to own that fraction of the ordinary 
share oapital of the last owned company through the intermediary or chain of 
intermediaries. 

5 . Where— 

(a) each of two or more of the owners in a series owns a fraction, and 
every other owner in the series owns the the whole, of the ordinary 
share < apital of the company to which it is directly ; or 

ffc) every owner in a series owns a fraction of the ordinary share capital 
of the company to which it is directly re lated ; 

t in* first owner shall he deemed to own through the intermediary or ohain 
of intermediaries suoh fraction of the ordinary share capital of the last 
owned company a- results from the multiplication of those fractions. 

6. Where the first owner in any series owns a fraotion of the ordinary share 
capital of the last owned oompany in that series through the intermediary or ohain 
of intermediaries in that series, and also owns another fraction or other fractions of 
the ordinary share capital of the last owned company, either — 

(а) direotlv ; or 

(б) through any intermediary or intermediaries which is not a member or 

are not members of that series ; or 

(r) though a chain or chains of intermediaries of whioh one or some or all 
are not members of that series ; or 

(d) in a case where the series consists of more than three companies 
through au intermediary or intermediaries which is a member or are 
members of the series, or through a chain or chains of intermediaries 
consisting of some but not all of the companies of whioh the ohain of 
intermediaries in the series consists ; 

then, for the purpose of ascertaining the amount of the ordinary share 
capital of the last owned oompany owned by the first owner, all those frac- 
tions shall be aggregated and the first owner shall be deemed to own the 
sum of those fractions. 
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EXCESS PROFITS TAX RULES 

In exercise of the powers conferred by Section 23 of the Travancore Excess 
Profits Tax Aot, 1120, the Government of Hi« Highness the Maharaja are pleased 
to make the following rules, namely : — 

Short title. 

1. These Rules may be called the Excess Profits Tax Rules, 1120. 

Definitions. 

2. In these Rules — 

(i) “the Act.” means the Travancore Excess Profits Tax Act, 1 120 ; 

(ii) “applied section” means a seoiion of the Travancore Income Tax Act 

1006, as applied by Section 21 of the Act and Rule 3 ; 

(iii) “Form” means a form as set out in the Schedule to thrse Rules. 
Adaptation of the Travancore Income Tax Act, 1096. 

3. The provisions of Sections 8, 10 A, 19BB, 20, 27 to 33 D (inclusive), 34, 
35 36 A, 37, 41 , 44, 45, 47, 60 to 52 (inolusive) of the Travancore Income Tax Act, 
1096, shall apply with the following modifications, namely:— 

Genereal modification. 

(i) All references to “this Act” exoept those in the firBt proviso to Sub-section 
(1) of Section 32, Seot ion 33B and in sub-section (1) of Seotion 4! where they last 
occur, shall be construed as references to “the Act,” 

(ii) All references to “inoome tax”, Collector” and Commissioner” shall be 
construed as references to “Excess Profits Tax,” “Excess Profits Tax Officer” arid 
Commissioner of Excess Profits Tax” respectively. 

(iii) In Seotion 8.— 

Modification of Section 8 

(o) Clauses (b) (c) of the proviso to clause (vi) of sub-section (2) shall be 
omitted; 

(6) for clause (vii) the following olause shall he substituted namely: — 

“(vii) in respeot of any machinery or plant whioh, has been sold or discarded, 
the amount by whioh the written down value of the machinery or plant exceeds the 
amount for which the machinery or plant is actually sold or its scrape value : 

Provided that such amount is written off in the books of the assessee ; 

Provided further that where the amount for which any such machinery or plant 
is sold exoeeds the written down value, the excess shall be deemed to be profits of 
the previous year in which the Bale took place;” 

(«) After clause (viii), the following, olause shall be inserted, namely: — 

“(viii a) any sum paid to an employee as bonus or commission for servioes 
rendered, where such sum would not have been payable to him as profits or dividend 
if it had not been paid as bonus or commission : 

Provided that the amount of the bonus or commission is of a reasonable 
amount with reference to — 

(а) the pay of the employee and the conditions of his service; 

(б) the profits of the business for the year in question; 

(c) the general pratioein similar businesses;” 

Modifications of Section 10A. 

(iv) In Section 10A the words and figures “9 and 10” shall be omitted. 

Modification of Section 19BB. 

(v) In Section 19BB. — 

(a) in sub-section (2)— 
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(1) for the words and figures “sub section (2) of Section 17 or Section 25,” 
wherever they occur, the words and figures “sub-section (l) of Section 14 or Section 
16 of the Travanoore Excess Profits Tax Act, 1120” shall be substituted; 

(2) for the words ‘total income* the words * Exoess Profits” shall be substituted; 

(6) in sub-section (3) 

(1) for the words and figures “sub -section (2) of Section 17’* the words and 
figures “sob section (1) of Section 14 of of the Travancore Excess Profits Tax Act, 
1120” shall be substituted; 

(2) for the words and figures “Section 17 and 18” the words and figures “sub 
section (2) of Section 14 of the Travancore Exoess Profits Tax Act, 1120” shall be 
substituted; and 

(3) for the words ‘total income’ the words ‘Excess Profits' shall be substituted. 

Modification of Section 20 

(vi) For Section 20 , the following shall be substituted, namely : — 

”20. When any tax or penalty is due in consequence of any order passed under 
or in pursuance of the Act the Excess Profits Tax Officer shall serve upon the asses- 
see or other person liable to pay such tax or penalty, a notice of demand in the pres- 
cribed form specifying the sum so payable.” 

Modification of Section 27 

(vii) In Section 27 for the word* “this chapter” the words, figures and brackets 
“Sections 8 to 20 (inclusive) of the Travancore Excess Profits Tax Act, 1120” shall 
be substituted. 

Modification of Section 30. 

(viii) For Section 30 the following Section shall be substituted, namely : — 

“30. In the case of any agent of any person residing out of Travancore, being 
entitled to revise on behalf of such person any profit^ chargeable under the Travan- 
oore Excess Profits Tax Act, 1120, the tax shall be levied upon and recoverable 
from such agent in like manner and to the same amount as it would be leviable upon 
and recoverable from such person if resident in Travancore and in direct receipt of 
such profits, and all the provisions of the said Act shall apply accordingly : 

Provided that the tax may be levied upon and recovered rom such non-resident 
person direct.” 

Modification of Section 31- 

a M Section 31 shall be renumbered subjection (1) of that Section, and in 

{Watson, so renumbered.— 

7 (a) for the words “is reoeived by” the words “the Court of Wards, the Admi- 
nistrators General, the Official Trustees or” shall be substituted.; 

(6) after the words “appointed by or under any order of a Court” the words 
“or any trustee or trustees appointed under a trust declared by a duly exeouted in- 
strument in writing whether testamentary or otherwise, are entitled to receive on 
behalf of any person,” shall be inserted ; 

(c) after the words “the tax shall be levied upon and recoverable from” the 
words “such Court of Wards, Administrator General, Official Trustee,” shall be in- 
serted ; 

(d) after the words “receiver or manager” where they ooour for the second time 
the words “or trustee or trustees** shall be inserted ; and 

(e) for the words “in like manner and to] the same amount as it would be levi- 
able upon and recoverable from any person on whose behalf such income, profits or 
gains are received, and all the provisions of this Act shall apply accordingly” the 
words “in the like manner and to the same amount as it would be leviable upon and 
recoverable from the person on whose behalf such income, profits or gains are recei- 
vable, and all the provisions of the Aot shall apply accordingly” shall be substituted. 
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(2) To sub-section (1) of Section 31, as bo renumbered, the following sub-MO- 
t ion shall be added, namely : — 

“(2) Notwithstanding contained in sub-section (1) shall prevent either the di- 
rect assessment of the person on whoso behalf income, profits or gains therein refer- 
red to are receivable, or the recovery from suoh person of the tax payable in respect 
of such income, profits or gains/* 

Modification of Section 32. 

(x) InSeotion 32. — 

(1) for the words “Jn the case of any person residing out of Travanoore; all 
profits or gains Rooming or arising to such porson,” the words “All income, profits or 
gains accruing or arising/* shall be substituted : 

(2) after the word “Travanoore*’ where it occurs for the second time, the words 
“or through or from any property in Travanoore or through or from any asset or 
souroe of income in Travancoro, or through or from any money lent at interest and 
brought into Travanoore in cash or in kind/* shall be inserted ; 

(3) for the words “shall be chargeable to income tax in accordance with the 
provisions of Chapter 1 of this Act. Such income-tax shall bo assessed in the name 
of the agent of any such person, and” the word* “where the person entitled to the 
income, profits or gains is not resident in Travancore, shall be chmg< able to exees* 
profits tax either in his name or in the name of his agent and in the latter case** 
shall be substituted ; 

(4) in the proviso, for the words “Provided that” the following shall be substi- 
tuted, namely : — 

“Provided that where the person entitled to the income, profits or gains is not 
in Travanoore/’ 

(5) after the proviso the following provisos shall be added namely: — 

“Provided furtner that any *uch agent, or any person who appreheds that he 
may be assessed as such an agent, may retain out of any money payable by him to 
euoh non resident person u *um equal to bis estimated liability under this sub section, 
and in the event of any disagreement between the non-resident person and such 
agent or person as to the amount to he so retained, such agent or person may secure 
from the Excess Profits Tax Officer a certificate stating the amount to be so retained 
pending final settlement of the liabdity, and the certificate so obtained shall be his 
warrant for retainig that amount : 

Provided further that the amount recoverable from such agent or perso ' ** 
time of final settlement shall not exceed the amount spscified in such cert. 3 
except to the extent to which such agent or person may at such time have irf'hie 
hands additional assets of such non resident person.” 

Modification of Section 33. 

(xi) In Section 33, for the words “or having any business connection with 
such person'*, the words “or having any business connection with such person, or 
through whom suoh person is in receipt of apy income, profits or gains*’ shall be 
substituted, 

Modification of Section 33 A. 

(xii) For Section 33A, the following Section shall be substituted, namely: — 

“33 A, Where any business carried on by a firm or association of persons has 
been discontinued, every person who was at the time of suoh discontinuance a 
partner of such firm or a member of such association shall, in respect of the profits 
of the firm or association, be jointly and severally liable to assessment under Section 
l.> of the Travancore Excess Profits Tax Act, 1 120, and for the amount of tax 
payable, and all the provisions of the said Act shall, so far as may be, apply to any 
such assessment.’* 

(xiii) In Section 33 B, 
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Modification of Section 33 B. 

(xiii) In Section 33 B. 

(a) for the words “this chapter’' the words and figures “the applied Seotions 
33 C and 33 D” shall be substituted ; 

{b) for the words “Income Tax Officer” wherever occurring the words “Excess 
Profits Tax Officer” shall be substituted. 

Modification of Section 33 C. 

(xiv) In Section 33 C— 

(а) in sub-section (l) for the words “this chapter” the words and figures “the 
applied Section 33 B” shall be substituted, 

(б) in sub-section (d),the words “at the rate for the time being applicable to 

tho total income of a company” shall be omitted; , 

(c) for the words “Income Tax Officer” wherever occurring the words, “Excess 
Profits Tax Officer” shall be substituted. 

Modification of Section 33 D. 

(xv) in Section 33 I) — 

(a) for the word', “this chapter” the words and figures “the applied Seotion 
33 B and 33 C” shall be substituted ; 

(b) for the wards “of his total income in the previous year” the words “of his 
aotual excess profits in the chargeable accounting period” shall be substituted ; 

(r) the word “other” shall be omitted. 

Modification of Section 34. 

(xvi) hi Section 34 — 

(a) tor the words “The amount ot income tax” the words “Any amount” shall 
be substituted ; 

(b) tor the words and figures “Section 20 or an order under Section 22, Section 
22-A, Section 23 or Section 24” the words and figures “applied Section 20 or an 
order under sub-section (4) of Section 18 or Section 19 of the Travancore Excess 
Profits Tax Act, 1120” shalf be substituted ; 

(c) for the words and figures “under Section 21” the words and figures “under 
Seotion 18 ot the Travancore Excess Profile Tax Act, 1120” shall be substituted ; 

Modification of Section 35. 

(xvii) In Seotion 35 — 

(a) in sub-section (l) — 

(1) for the words “a payment of income lax, the Collector, ” the words and 
figures “a payment ot excess profits tax of of any penalty imposed under the pro- 
visions of Section 10 or Section 17 of the Travancore Excess Profits Tax Act, 1120, 
the Excess Profits Tax Officer” shall be substituted; 

(2) for the words “double the amount of tax” the words “double the amount 
of the exoess profits tax or penalty, as the ease may be,” shall be substituted. 

(b) sub-section (2) shall be omitted ; 

(c) In sub-section 5 — 

(1) for the words “the year” the words “the financial year” shall be substi- 
tuted ; 

(2) the following proviso shall be added, namely: 

“Provided that where the sum payable is allowed to be paid by instalments 
the period of one year herein referred to shall the reckoned from the date on which 
the last of such instalments was due.” 
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Modification of Section 37. 

(xviii) For Section 37 f the following Section shall be substituted, namely:— 
“37. No olaim to any refund of tax under the Travanoore Excess Profits Tax 
Act, 1120, shall be allowed unless it is made within four years from the last day of 
the financial year commencing next after the expiry of the accounting period which 
oonstitutes or includes the chargeable accounting period in respect of whioh the olaim 
to such refund arises.” 

Modification of Section 41. 

(xix) In Section 41, sub-section (1), for the words “this chapter” the words and 
figures “Sections 23, 24 and 25 of the Travanoore Excess Profits Tax Act, 1120” 
shall be substituted. 

Modification of Section 50. 

(xx) In Section 50 — 

(a) In sub-section (1) for the words “other than a proceeding under ohapter 
VI,” the words and figures “other lhan a proceeding under Seotions 23, 24, 25 and 
applied Section 4t of the Travanoore Excess Profits Tax Act, 1120” shall be substi- 
tuted ; 

(b) In sub-section (2) — 

(1) for the words and figures “Seotion 22, or Section 22 A, or of an order under 
Section 23” the words and fiigures “Section 18 (4) or of an order under Seotion 19 
of the Travanoore Exoess Profits Tax Act, 1120" shall be substituted ; 

(2) In the provisos to -ub-section (2) substitute the words and figures “Section 
19 of the Travanoore Excess Profits Tax Act, 1 120,” for the words and figures “Seo- 
tion 23” wherever they ocour and the words and figures “Section 18 of the Travan- 
core Excess Profits Tax Aot, 1120” for the word^ and figures “Seotion 22 or Section 
22A” 

Adaptation of Travancore Income Tax Rules 

4. The provisions of Rules 8, 24, 25, 26, 27, 31, 32, 37, 38, 39, 42, 43, 44, 45, 
40 and 57 of the Travancore Income Tax Rules, 1112, shall apply with the following 
modifications, namely : — 

(i) All refeiences tin rein to “income tax” and “Collector” shall be construed as 
references to “Excess Profits Tax” and “Excess Profits Tax Officer” respectively : 

(ii) In rule 42 after the word ‘Travancore/ where it occurs for the second time, 
the words “or through or from any property in Travancore or through or from any 
assets or sources of income in 'travancore or through or from any money lent at in- 
terest and brought into Travanoore in cash or in kind” shall be inserted. 

Form of Notice of Demand under applied Section 26. 

5. The notice of demand or of determination of a deficiency of profits under 
applied Seotion 29 shall be in From E. P.— 2. 

Form of Notice in default of payment. 

6. The notice in default of payment of excess profits tax shall bo in Form 
E. P.~3. 

Forms for notice under Section 15 A 

7. The notice undo- sub-section (2) of Section 15 A of the Aot shall be in Form 
E P. — 1A and the order of assessment and notioe of demand in respeot of a provi- 
sional assessment made under sub-section (3) of the said Section shall be in Form 
B. P.— 2 A, 

Form of Return under Section 14 (1). 

6 . The return required under sub section (1) of Seotion 14 of the Aot shall be 
be in Form K. P.—l, 
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Form of application under Section 6 (3) and procedure on receipt thereof. 

9 . An application to the Commissioner under subjection (3) of Section 6 of the 
Aet, for a direction that the profits of the standard period shall be computed aa if 
they were such greater amount as he thinks just, shall be made in form E. P. — 4. 

Form of application under Section 26 (I). 

10. An application to Government under sub- section (1) of Section 26 of the 
Aot for a direoton that the profits of the standard period shall be computed as if 
they were suoh greater amount as Government think just, shall be made in Form 
E. P.— 5. 

Form of application under Section 26 (3). 

11. An application to Government under eub-seotion (3) of Section 26 of the 
Aot for a direction that suoh allowance shall be made in computing the profits of a 
business during a chargeable accounting period a9 Government think just, shall be 
made in Form E. P — 6; but an application in respeot of the earlier exhaustion of 
mineral sources shall be made in form E. P. — 6A. 

Form of application under Rule 8 of Schedule II. 

12. An application to Government under Rule 8 of Sohedule IT to the Act for 
a direction that, in oomputing the average, capital of a business during the standard 
period, oertain assets shall be exoluded for such period as they were inherently 
unproductive, shall be made in Form E. P. — 7. 

Form of appeal under Section 8 (5). 

13. An appeal under the proviso to sub -section ( 5 ) of Section 8 of the Aet 
shall be made in Form E. P, 8. 

Form of appeal under Section 18. 

14. An appeal under Section 18 of the Aot shall be— 

(а) in Form E. P.— 9, if against a decision of the Excess Profits Tax Officer 
under sub-seotion (8) of Section 8; 

(б) in Form E. P. — 10, if against a decision of the Excess Profits Tax Offioer 
under sub-eeotions (2), (3), (4), (6) or (7) of Section 8 of the Aot. 

(c) in Form E. P. — 11, if against the amount of assessment made or a defi- 
ciency of profits under sub-seotion (1) of Seotion 15 of the Aot; 

(d) in Form E. P. — 12. if against an order imposing a penalty under Seotion 
10 or Seotion 17 of the Act or under sub-section (l) of applied Seotion 36; 

(•) in Form E. P. — 13, if in respect of an alleged insufficient relief or refund 
or a refusal to grant relief or refund, by the Excess Profits Tax Offioer : 

(/) in Form E. P. 14, if against a determination by the Excess Profits Tax 
Offioer under Rule 12 of Schedule I to the Act; 

(g) in Form E. P.— 15, if against an order of disallowance by the Exoees 
Profits Tax Officer under Rule 13 of Sohedule I to the Act. 

Form of application for refund under Section 7. 

15. An application for refund of exoess profits tax under Section 7 of the Act, 
in respeot of a deficiency of profits shall be in Form E. P. — 16. 

Form of application for relief under Section 12. 

16. An application under Section 12 of the Act for relief in respeot of double 
taxation shall be in Form E. P.— 17. 

Time for notice under Section 8'(2). 

17. The Notioe under sub-seotion (2) of Seotion 8 of the Act shall be given 
by the persons concerned within the period specified in the notioe issued under sub- 
seotion (1) of Seotion 14 of the Aot or within the extended period allowed by the 
Exoees Profits Tax Offioer under the proviso thereto. 
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Time and manner of appeal under Section 8 (5) 

18 . An appeal against a decision under sub section (5) of of Section 8 of the 
Aot shall be presented in the office of the Commissioner of Excess Profits Tax by the 
person carrying on the business prior to the transfer or by the person to whom part 
of the business was transferred, as the case may be, within 45 days of the date of 
receipt of the notice of the Excess Profits Tax Officer’s apportionments. 

Prooedure on application under Section 6 (3). 

19. The Excess Profits Tax Officer shall within fifteen days of the receipt of 
an application under sub-section (3) of Section (> of the Act forward it to the Commi- 
ssioner for decision. 

Procedure for hearing and determining appeals. 

20. (1) Notice of the date appointe 1 for the hearing of any appeal or appli- 
cation under the Act. shall be given to the applicant or the appellant, as the oase 
may be, and in the case of an appeal against an oniei under sub-section (5) of 
Section 8 of the Act, to the opposite party also 

Explanation. —The expression “opposite party” means the person by whom, or 
the person to whom, part of the business was transferred, according as the appeal is 
preferred by the transferee or the transferee or the transferor, 

(2) The Excess Profits Tax Officer shall have the right to be present at the 
hearing of any appeal or application under the A'*t. 

(3) Where on the day fixed, or any other day to which the hearing of the 
appeal may be adjourned, the appellant does not appear when the appeal is called on 
for hearing the appeal unless adjourned to some other day, shall nevertheless be 
determined or the merits. 

Investments^holding Companies. 

21. In the case of a business consisting wholly or mainly in the holding of 
investments — 

(a) the income from investments to be included in the profits of the busines 8 
under the provisions of Rule 4 of Schedule 1 to the Act shall be computed exclusive— 

(i) of fall income receive by way of dividends or distribution of profit 0 from 
a company carrying on a business to the whole of which the section of the Act 
imposing excess profits tax applies: and 

(ii) of the due proportion of all income received by way of dividends or 
distribution of profits from a company carrying on a business to part only of which 
the section of the Act imposing excess profits tax applies; 

(b) the investments to he excluded from the capital employed in the busineess 
under Rule 4 of Schedule II to this Act shall include — 

(i) all shares in a company carrying on a business to the whole of whioh the 
section of the Act imposing excess profits tax applies; and 

(ii) the due proportion of all shares in a company carrying on a business to 
part only of which the section of the Act imposing excess profits tax applies; 

Provided that, if, relation to any chargeable accounting period, a company to 
which this Rule applies gives notice to the Excess Profits Tax Officer, within the 
time allowed under Section 14 of the Act, for the furnishing of a return in respect of 
such chargeable accounting period, that the provisions of this Rule shall not be 
applied to it, its profits and average capital in relation to such chargeable accounting 
period shall be computed as if this Rule had not b en made. 

Refunds. 

22. If any person to whose business this Act applies satisfies the Excess 
Profits Tax Offioer, or the Commissioner of Excess Profits Tax that the amount of 
tax paid by him for any ohargeable accounting period exceeds the amount with which 
he is properly chargeablo under the said Act for that period, ho shall be entitled to 
to a refund of any such excess. 
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ACT No. Ill OF 1943 

(An Act to impose a tax on excess profits arising out of certain businesses ) 

Preamble. 

Whereas it is expedient to impose a tax on excess profits arising out of certain 
businesses in the the conditions prevailing during the present hostilities ; 

It is hereby enacted as follows : — 

Short title, extent commencement. 

1. (L) This Act may be called the Cooch Behar Excess Profits Tax Act, 1943. 

(2) It extends to the whole of the Cooch Behar State. 

(3) It shall come into force on the 1st day of April, 1943, subject to the 
assent of His Highness the Maharaja Bhup Bahadur. 

Definitions. 

2. In this Act, unless there is anything repugnant in the subject or oontext, — 

(1) “accounting period” in relation to any business means — 

(a) where the accounts of the business are made up for successive periods of 
twelve months, each of such period* ; 

(b) in any oiler ca*e, such period as the Excess Profits Tax Officer may 
determine ; 

Provided that in determining any accounting period under sub-clause (6) the 
Excess Profits Tax Officer shall have regard to the period, if any, which is, or has 
been, determined as the previous year for that business for the purposes of the 
Cooch Behar Income-tax Act, 1941 ; 

(2) “Deputy Commissioner” moans a person appointed to be a Deputy 
Commissioner of Excess Profits Tax under section 3 ; 

(3) “average amount of capital” means the average amount of capital 
employed in any business as computed in accordance with the Second Sohedule ; 

(4) “business” includes any trade, commerce of manufacture or any 
adventure in the nature of trade, commerce or manufacture or any profession or 
vocation, but does not include a profession carried on by an individual or by indivi- 
duals in partnership if the profits of the profession depend wholly or mainly on his 
or their personal qualifications unless such profession consists wholly or mainly in 
the making of contracts on behalf of other persons or the giving to other persons of 
advice of a commercial nature in connection with the making of contracts : 

Provided that where the functions of a company or of a sooiety incorporated 
by or under any enaotment consist wholly or mainly in the holding of investments 
or other property the holding of the investments or property shall be deemed for the 
purpose of this definition to be a business carried on by such company or society : 

Provided further that all businesses to which this Act applies carried on by 
the same person shall be treated as one business for the purposes of this Act ; 

(5) “Commissioner” means a person appointed to be a Commissioner of 
Excess Profits Tax under section 3 ; 

(6) “company” means a. company as defined in the Indian Companies Aot, 
1913, as introduced into the State and inoludes any foreign association whether 
incorporated or not which the Durbar may, by general or special order, deolare to 
be a company for the purposes of this Act ; 
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(7) “deficiency of profit” niwni- 

(i) whore profits have been made iu any accounting period, the amount by 
which each profit® fall short of the standard profits : 

(ii) where a loss has been made in any accounting period, the amount of 
the lose added to thr amount of the standard profits ; 

(8) “director” includes any person oooupying the position of a direotor by 
whatever name called and also includes any person who— 

(i) is a manager of the company or concerned in the management of the 
business ; and 

(ii) is remunerated out of the funds of the business ; and 

(iii) is the benefioial owner of not less then twenty per cent, of the ordinary 
share capital of the company ; 

(9) “dividend” has the meaning assigned to the expression in seotion 2 of 
the Coooh Behar Income-tax Aot, 1941 ; 

(10) “Excess Profits Tax Ofiioer” means a person appointed to be an Excess 
Profits Tax Officer under section 3 ; 

(11) “fixed rate” in relation to dividends on share oapifcul, other than ordi- 
nary share capital, includes a rate fluctuating in aooordance with the maximum rate 
of income-tax ; 

(12) “loss” means a loss computed in the same manner as, for the purposes 
of this Act. profits are to be computed ; 

(13) “ordinary share capital” has the meaning assigned to that expression 
in sub* seotion (9) of section 9 ; 

(14) “person” includes a Hindu undivided family ; 

(15) “prescribed” means prescribed by rules made under this Act ; 

(16) “profits means profits as determined in accordance with the First 
Sohednle ; 

(17) “standard profits’ 1 means standard profits as computed in accordance 
with the provisions of seotion 6 ; 

(18) “statutory percentage” means — 

(а) in relation to a business carried on by a body corporate (other than a 
company the directors whereof have a controlling interest therein), eight per cent. 

per annum ; 

(б) in relation to a business carried on by a partnership of whioh one or more 
Of the partners is a body corporate (other than a company the directors whereof have 
a controlling interest therein), suoh a rate per cent, as is equivalent to— 

(i) eight per cent, per annum on so muoh of the average amount of the oapital 
employed in the business during the aooounting period as represents the share of any 
•ugh body corporate, and. 

(ii) ten per cent, per annum on the remainder of that amount ; 

(o) in relation to a business to whioh neither sub-clause (a) nor sub-clause (b) 
applies, ten per oent. per annum : 

Provided that in relation to any decrease of capital the statutory percentage 
•ball be in all cases six per cent. 

Provided further that where business was commenced on or after the 1st day 
of July, 1938, the foregoing percentages shall be increased from eight, ten and six 
per cent, to ten twelve and eight per cect. respectively; 

( 19 ) “written down value” means— 

(a) in the case of assets acquired in the previous year, the aetual cost of the 
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(6) in the oa«e of usets acquired before the previous year, the aotua) coat to 
the asBeeeee lees all depreciation allowable to him under the Cooch Behar Inoome-tax 
Act, 1941; 

(c) in the case 'of assets acquired befooe the commencement of the Coooh 
Behar Income-tax Aot, 1941, the actual oost to the assessee loss for each financial 
year since acquistion the amount of depreciation applicable to the assets at the rates 
allowable under the Coooh Bihar Inoome-tax Act, 1941 : 

Provided that in the case of ohange of ownership in the business, the aotua! 
cost to the assessee referred to in clause (a), (6) and (c) shall be the aotual cost to 
the person succeeded in the business, profession or vocation. 

Excess profits tax authorities 

S. There shall be the following classes of profits tax authorities for the purpose 
of this Act, namely: — 

(a) Commissioner of Excess profits tax; and 

(b) Deputy Commissioner of Excess Profits Tax; and 

(c) Excess Profits Tax Officer. 

(2) The Commissioner of Excess Profits Tax, Deputy Commissioner of Excess 
Profits Tax and Excess Profits Tax Officer shall be the person who is exercising the 
functions of Commissioner Inoome-tax, Deputy Commissioner of Income-tax and 
Income-tax Officer, respectively, under the Coooh Behar Income-tax Aot, 1941. 

Charge of tax 

4 . Subject to the provisions of this Aot, theie shall, in respect of any business 
to which this Aot applies, be charged, levied and paid, for the year beginning with 
the 1st day of April, 1943 and in respect of each subsequent year on the amount by 
which the profits during the previous accounting period exoeed the standard profits, 
a tax (in this Aot referred to as “excels profits tax” whioh shall be equal to [twenty 
five per cent.]! of that excess : 

Provided that any profits which are, under the provisions of sub*seotion (2) of 
seotion 1 of the Cooch Behar Income-tax Aot, 1941, exempt from income-tax, aud 
all profits from any business of life iusunrnce shall be totally exempt from excess 
profits tax under this Aot. 

Application of Act. 

5. This Act shall apply to every business of whioh any part of the profits 
made during the accounting period is chargeable to inoome-tax by virtue of tho 
provisions of sub-clause (i) or sub clause (it) or olauso ( b ) of sub-seotion (t) of 
section 4 of the Cooch Behar Income tax Act, 1941, or of olause (c) of that sub- 
section : 

Provided that this Aot shall not apply to any business the whole of the profits 
of which aocure or arise without the Coooh Behar State where such business is oarried 
on by or on behalf of a person who is resident but not ordinarily resident in the 
Cooch Behar State unless the business is controlled in India : 

Provided further that where the profits of a part only of a business carried on 
by a person who is not resident in the Cooch Behar State or not ordinaily so resident 
accrue or arise in the Cooch Behar State or are deemed under the Coooh Behar 
Inoome-tax Act, 1941, eo to acoiue or arise, then, except where the business being 
the business of a person of a person who is resident but not ominarily resident in the 
Coooh Behar State is controlled in India, this Aot shall apply only to such part of 
the business, and suoh part shall for all the purposes of this Aot be deemed to be a 
separate business : 

Provided further that this Aot shall not apply to any business the whole of the 
profits of which accrue or arise in British India; and where the profits of a part of a 
business aooure or arise in British India, suoh part shall, for the purposes of this 

(1 ) Substituted for the words ' fifty per cent’ T by the Amendment Aot of 1st April 1S16, 
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provision, be deemed to be a separate business the whole of the profits of whioh 
accrue or arise in British India, and the other part of the business shall, for all the 
purpose of this Act, be deemed to be a separate business. 

Standard profits. 

6 . (1) For the purposes of this Act, the standard profits of a business in 

relation to any accounting period shall, subject to the provisions of sub-section (3) 
be an amount bearing to the profits of the business during the standard period, if in 
respect of that business a standard period is available, the same proportion as the 
accounting period bears to the standard period : 

Provided that if the average amount of capital employed in the business during 
suoh accounting period is greater or less than, the average amount of oapital em- 
ployed during the standard period, such amount shall be increased or decreased, 
as the case may be by an amount calculated by applying the statutory percent- 
age to the amount of such increase or decrease : 

Provided further that in the ease of a business which was commenced on or 
after the 3 1st day of March, 1936, the standard profits shall, at the option of the 
person carrying on the business, be an amount calculated by applying the statutory 
percentage to the average amount of capital employed in the business during such 
accounting period. 

(2) For the purposes of this section the standaid period shall, at the option 
of the person carrying on the business, be — 

(a) the “previous year” which should have been determined as the previous 
year under section 2 of the Coocli Bihar Income-tax Act, 1941, for the purpose of 
the Income-tax assessment for the year ending on the 31st day of March, 1937, 
if tht 1 aforesaid Act were in force at the time or the previous year as so determined 
for the year ending on the 31st day of March 1938; or 

(b) the “previous yeai” as so determined for the year ending on the 3 1st day 
of Mai oh, 1937, and that for the yaer ending on the 3lst day of March, 1939 ; or 

(c) the “previous year” as so determined for the year ending on the 
31st day of march, 193S, and that for the year ending on the 3 1st day of March, 
1939 ; or 

(d) the “ previous year “ as so determined for the year ending on the 
31st day of March, 1939, and that for the year ending on tin* 31st day of March, 
1940 : 

Provided that in no ease shall any period of less than nine months be taken as 
a standard period. 

(3) The standard profits shall be taken to he rupees thirty thousand in [any 
case in which the standard profits computed in accordance with sub-section (l) are 
less than this sum ; 

Provided that if the accounting period is greater or lo^s than one year the sum 
of rupees thirty thousand shall for the purpose of this sub section bo increased or 
decreased proportionately 

Relief on occurrence of deficiency of profits 

7. Where a deficiency of profits occurs in any accounting period in any busi- 
ness, the profits of the business chargeable with excess profits tax shall be deemed to 
be reduced and relief shall be granted in accordance with the following provisions : — 

(a) the aggregate amount of the profits so chargeable for the previous accounting 
periods shall be deemed to be reduced by the amount of the deficiency of profits and 
the amount of excess profits tax payable in respect thereof shall be deemed to be red- 
uced accordingly and the relief necessary to give effect to the reduction shall be 
given by repayment or otherwise ; 

(b) wheie the amount of the deficiency of profits exceeds the aggregate amount 
of the profits so chargeable for the previous accounting periods, or where there is no 
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previous aooounting period, the balance of the deficiency of profits or the whole of 
the deficiency, as the case may be, Bhall be applied in reduoing any profits so oharge- 
able for the next subsequent accounting period, and if and so far as it exceeds the 
amount of those profits, any profits so chargeable for the next subsequent accounting 
period and so on. 

Succession and amalgamations. 

8 . (I) As from the date of any change in the persons carrying on a business, 
the business shall, subjeot to the provisions of this section, be deemed for ail the 
purposes of determining the amount of the statutory percentage to have been 
discontinued, and a new business to have been commenced. 

(2) Where the change took place before the 1st day of September, 1939, and 
consisted in the death or retirement of a partner, or the taking in of a partner, the 
persona carrying on the business after the change may, by notice given in writing 
before the prescribed date to the Excess Profits Tax Offioer, elect that, lor the pur- 
poses of the provisions of this Act relating to the computation of standard profits, 
the business shall not ho deemed to have been discontinued. 

( 3 ) A business shall not, for the purpose of the provisions of this Act relating 
to the computation of standard profits, be deemed to be di- continued by reason of 
any change occurring on or after the 1st day of September, 1939, in the persons 
carrying it on, and the standard profits of the business in relation to any accounting 
period shall be computed accordingly, and, in particular, in computing the capital 
employed in the business after the change and in considering, for the purposes of 
computing the profits of, and the capital employed during, any accounting period, 
whether any and if so, what deductions are to be made in respect of depreciation of 
buildings, plant and maohinery, no regard shall bo has to any consideration given 
in respect of transfer of the business or any of the assets thereof on the occasion of 
the ohange. 

(4) Where, on or after the let day of September, 1939, two or more business 
are amalgamated, tho resulting business shall be treated for the purposes of the 
provisions of this Act relating to the computation of standard profits as if — 

(a) it had been in existence throughout the period during which there were in 
existence any of the former business ; 

(b) any profits made or lossess incurred or capital einyloyed in any of thoso 
former businesses had been made, incurred or employed in the resulting business and 

(c) any assets of any of those former budnes^es had become assets of the 
resulting business when they become assets of the foimer business ; 

and, in particular, in computing the capital employed in tho resulting business, 
and in considering, for tin* purposes of computing tho profits of, and the capital 
employed during, any accounting period, whether any and, if so what deductions 
are to be made in respect of deputation of buildings, plant and machinery, no 
regard shall bo had to any consideration given in re-*p ct of the transfer of any of 
those former businesses or any of the a-sests thereof on t lie occasion of the 
amalgamation. 

(5) Whore, on or after tho 1st day of of September, 1939, part of a business 
is transferred as a going concern by the person theretofore carrying it on to another 
person, the part transferred and the part not transferred shall each be deemed for 
the purposes of the provisions of this Act relating to the computation of standard 
profits to be a continuation of the original business, and the said provisions, includ- 
ing the provisions of this seotion relating to amalgamations, shall apply accordingly : 

Provided that, for the purposes aforesaid, such apportionments shall be made 
of the profits made, and losses incurred, and the capital employed, in tho original 
business, «nd of any assets of the original business as may appear to the Excess 
Profits Tax Officer to be just. 
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(6) Notwithstanding any thing in the foregoing provisions of this seotion, where 
a business was carried on immediately before the 1st day of April, 1936, and that 
business, or the main part of that business, was transferred after the said day and 
before the 1st day of September, 1939, by the person oarrying it on another person, 
the Exoess Profits Tax Officer, if he is satisfied that the business carried on after the 
transference was not substantially different from the business or part transferred, 
shall, on the application of the person carrying on the business after the transference, 
treat that person, for tho purposes of the provisions of this Act relating to the oom* 
putation of standard profits, as if ho had carried on the transferred business or part 
of the business as from the date of the commencement of that business. 

(7) Where, on or after the 1st day of September, 1939, a partner in a firm car* 
rying on a business to which this Act applies, dies, then notwithstanding anything 
contained in sub-section (1) any deficiency of profits in respcot of any accounting 
period ending on or before the date of his death shall, if it has not been fully applied 
in reducing the profits of any accounting period under seotion 7, be carried forward 
and applied in reducing any profits from the same business carried on by the survi- 
ving partner or partners in the first accounting period after the death of the partner, 
and if and so far as it exceeds the amount of those profits, in reducing any profits 
from suoh business in the next subsequent accounting period and so on. 

(8) Where — 

(а) a business is, by virtue of eub-section (2) or sub-section (3), deemed not to 
have been discontinued ; or 

(б) a business is, by virtue of subjection (4), to be treated as if it had been in 
existence throughout the period during which there was in existence any other busi- 
ness ; or 

(c) a business is, by virtue of sub section (o), to be treated as a continuation 
of another business ; or 

(d) any person who is carrying on a business after a transfer is treated, by 
virtue of sub-section (6), as having carried on the business as from a date before the 
transfer, 

the provisions of this Act relating to the computation of profits and capital for the 
purposes of excess profits tax shall, both as respects the standard period and any 
accounting period, have effect subjects to such modifications, if any, as the Excess 
Profits Tax Officer may think just, and the Excess Profits Tax Officer may make 
such alterations in the periods which would otherwise be the accounting periods of 
the business as he thinks proper. 

Inter-connected companies. 

9. (1) Where any interest, annuity or other annual payment, or any royalty or 
rent, is paid by one company to another company and one of those companies is a 
subsidiary of the other, or both are subsidiaries of a third company, the capital pro- 
fits and losses of both companies shall bo computed for tho purpose of this Act as if — 

(а) the interest, annuity, annual payment, royalty or rent wore not payable ; 

(б) any debt in respect of which any interest is payable did not exist ; and 

(c) any asseefc in respect of which any such royalty or rent is payable were the 
property of the companyjpaying the royalty or the rent. 

(2) Where — 

(a) any debt is owing to any company by another company ; and 

(b) one of those companies is a subsidiary of the other, or both are subsidiaries 
of a third company ; and 

(c) no interest is payable in respect of the debt, but the circumstances in which 
the debt oarae into existence or is allowed to continue to exist are such that the debt 
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represents in substance capital employed in the business of the debtor oompany, the 
oapital of both companies shall be computed as if the debt did not exist. 

(3) Where— 

(а) a company (hereinafter referred to as ‘ f tbe principal company’*) is resident 
in the Cooch Behar State and is not a subsidiary of any other company resident in 
the Cooch Behar State ; and 

(б) during the whole or any part of any accounting period of the principal com- 
pany, another company, whether or not res, dent or carrying on business within the 
Cooch Behar State (hereinafter referred to as ‘the subsidiary company”) is a subsi- 
diary of the principal oompany, the following provisions of this section shall, subjeot 
to the provisions of section 5, have effect in relation to that accounting period. 

(4) If the subsidiary company is a subsidiary of the principal company through- 
out the accounting period, such capital employed in, and profits or losses arising 
from the business of the subsidiary company as is employed or ariBe in — 

(i) the accounting period ; or 

(ii) any year constituting or comprised in the standard period of the principal 
oompany. 

shall be treated for the purposes of this Act as if it or they were oapital emplo- 
yed in, or as the case may be, profits or losses arising from, the business of the prin- 
cipal company. 

(5) If the subsidiary company is a subsidiary of the principal company during 
part only of the accounting period, the excess or deficiency of profits of the sub- 
sidiary oompany fo** that part of that period shall be treated as increasing or as 
the case may be, decreasing the excess or deficiency of profits of the principal oom- 
pany for the whole period and shall not be deemed to be an excess or deficiency of 
profits of the subsidiary company. 

In this sub-section, the expression “excess” and “deficiency” mean, in relation 
to profits, an excess or deficiency in relation to the standard profits if the subsidiary 
oompany or, as the case may be, the principal company. 

(0) In any cast* to which sub-section (3) or sub-seotion (4) ap lies, suoh altera- 
tion, if any, the periods which would otherwise be the accounting periods of the sub- 
sidiary oompany shall be made as the Commissioner of Exoess Profits Tax may 
direct. 

(7) For the purposes of this section, a company shall be deemed to be sub- 
sidiary of another company if and so long as not le-s than nine- tenths of its ordinary 
share oapital is owned by that other company, whether directly or through another 
oompany or ther companies, or partly directly and pcartly through another company 
or other companies. 

(8) The amount of ordinary share capital of one company owned by a second 
company through another oompany or other companies, or partly directly and partly 
through another company or other companies, shallobe determined in accordance with 
the provisions of the Third Sohedule. 

(9) In this section and the Third Schedule references to ownership shall b* 
construed as referenoeB to beneficial ownership, and the expression “ordinary share 
capital” in relation to a company, means all the issued share capital (by whatever 
name called) of the oompany, other than capital the holders whereof have a right to 
a dividend at a fixed tate but have no other right to share in the profits of the 
oompany. 

(10) The principal oompany shall be entitled to allocate to its subsidiary oom- 
pany or oom panics the respective proportionate shares of the exoess profits tax pay- 
able by the whole group. 
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(11) The exoess profits tax payable by virtue of this section by the principal 
company in reBpeot of the profits of any subsidiary oompany shall, for the purposes 
of section 12, be deemed to have been paid by the eubsidary oompany and not by 
the principal company. 

Artificial transactions. 

10- (1) In computing profits for the purposes of this Act no deduotion shall be 

made in respect of any transaction or operation of any nature if and so far as it 
appears that the transaction or operation has artificially reduoed or would artificially 
reduce the profits. 

(2) If the Excess Profits Tax Officer is satisfied that any person has entered 
into or carried oat any transaction or operation by which the profits have been or 
would be artificially reduced, he may, with the previous approval of the Deputy 
Commissioner, direct that such person shall pay, in addition to any exoess profits 
tax or which 1m is or, but for smh transaction or operation would be liable, a penalty 
not exceeding the tax evaded or sought to be evaded. 

10-A. (I) Where the Excess Profits Tax Officer is of opinion that the main 

purpose for any transaction or transactions was or were «ff*ett*d was the avoidance 
or reduction of liability to excess profits tax, h" may, with the previous approval 
of the Deputv Commissioner, make such adjustment^ as respects liability to excess 
profits tax as he considers appropriate so as to counteract, the avoidance or reduction 
of liability to excess profits tax which would otherwise be effected by the transaction 
or transactions. 

(2) Without prejudice to the generality of the powers oonferred by sub-section 
(1) the powers conferred thereby extend — 

(a) to the charging with excess profits tax of persons who but for the adjust- 
ments would not be chargeable to the same extent ; 

(b) to the charging of a greater amount of tax than would be chargeable but 
for the adjustments. 

(3) Any person aggrieved by a decision of the Excess Profits Tax Officer 
under this section may appeal in the pi escribed time and manner to the Deputy 
Commissioner. 

Relief in respect of double excess profits taxation 

11. The Durbar may by notification in the Cooch Bihar Gazette make pro- 
vision for the granting of relief in cases where lx)th excess profits tax under this 
Act and excess profits tax under my law in force in British India have been paid 
upon the profits of any business if it appear* to the Darbar that the laws of British 
India provide for corresponding relief in respect of excess profits tax charged on 
profits both in British India and in the Cooch Bihar State. 

Allowance of excess profits tax in comparing income for income tax purposes. 

12. (1) The amount of the excess profits tax payable in respeot of a business 
for any accounting period diminished by any amount allowable by way of relief 
undir che provisions of section 11, shall, in computing for the purposes of income- 
tax or super-tax the profiits and gains of that business, be allowed to be deducted as 
an expense incurred in that period. 

(2) There shall also be so deducted the amount of any excess profits tax pay- 
able under any law in force in British India on the profits of the business in respect 
of any accounting period to the extent to which such profits are liable to exoess 
profits tax under this Act after diminishing such amount by any amount which is 
allowable by way of relief by repayment, sot off or otherwise under any law in Bri- 
tish India providing for the granting of relief in British India where excass profits 
tax has also been charged in the Cooch Bihar State : 
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Provided that where, under the provisions of thin Aot relating to defloienoies 
of profits or under any corresponding law in foroe in British India, relief is given 
by way of repayment from exocss profits tax chargeable for any accounting period 
previous to that in which the deficiency occurs, the amount of the deduotion allowed 
under sub-section (1) or sub section (2) shall not be altered, but the amount repay- 
able shall be taken into account in computing the profits and gains of tho business 
for the purposes of income-tax as if it were profit of the business accruing in the 
previous year, (as determined for that business for the purposes of the Cooch Bihar 
Inoome-tax Act, 1941), in which the deficiency of profits occurs. 

Issue of notice for assessment 

13. (1) The Excess Profits Tax Officer may for the purposes of this 
Act, require any person whom he believes to be engaged in any business to 
whioli this Act applies, or to have been so engaged during any accounting period, or 
to be otherwise liable to pay excess profits tax, to furnish within Buch period, not 
being less than sixty days from the date of the service of the notioe, as rnav be, 
specified in the notioe, a return in the prescribed form and verified in the prescribed* 
manner setting forth (along with such other particulars as may be provided for 
in the notice) with respect to any accounting period specified in the notice the pro- 
fits of the business and the standard profits of the business as computed in accor- 
dances with tin* provisions of section <> or the amount of deficiency available for 
relief under Section 7 : 

Provided that the Excess Profit? Tax Officer may, in his discretion, extend the 
date for the delivery of the return. 

(2) The Excess Profits Tax Officer may serve on any person, upon whom a 
notice has been served under sub-section (1) a notioe requiring him on a datejto be 
therein specified to produce, or oause to be produoed, such accounts or document 
as the Excess Profits Tax Offioer may require and may from time to time serve 
further notices in like manner requiring the production of .such further accounts or 
doou meats or other evidence as he may requrire : 

Provided that the Excess Profits Tax Officer Bhall not require the production of 
any accounts relating to a period prior to the “previous year” which should have 
been determined under section 2 of the Cooch Behar Income-tax Act, 1941, for the 
purpose of the inoome-tax assessment for the year ending on the 31st day of March 
1937, if that Aot were in force at the time. 

Assessments 

14. (1) The Excess Profits Tax Offioer shall, by an order in writing after con- 
sidering such evidence, if any, as he ha^ required under section 13, assess to the best 
of his judgment the profits liable to excess profits tax and the amount of excess 
profits tax payable on the basis of such assessment, or if there is a deficiency of 
profits, the amount of that deficiency and the amount of excess profits tax, if any, 
repayable and shall furnish a copy of >uch order to the person on whom the assess* 
ment has been made. 

(2) Excess Profits tax payable in respect of any accounting period shall be 
payable by the person oarrying on the business in that period. 

(3) Where two or more persons were oarrying on the business jointly in the 
aooountmg period, the assessment shall he made upon them jointly and, in the case 
of a partnership, may bo made in the partnership made. 

(4) Where by virtue of the foregoing provisions an assessment could, but for his 
death, have been made on any person cither solely or jointly with any other person 
or persons, the assessment may be made on his legal representative either solely or 
jointly with that person or persona, as the oase may be. 
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Profits escaping assessment. 

15 If in conRequenoe of definite information which has come into his possession, 
the Excess Profits Tax Officer discovers that profits of any accounting period charge- 
able to excess profits tax have escaped assessment, or have been under assessed, ,or 
have been the subject of excessive relief, he may at any time within five years of the 
end of the accounting period in question serve on the person liable to such tax a no- 
tice containing all or any of the requirements which may be included m a notice 
under section 13, and may proceed to assess or re-assess the amount of suoh profits 
liable to excess profits tax and the provisions of this Act shall, so far as may be, ap- 
ply as if the notice were a notice issued under that section. 

Penalties. 

16- If the Excess Profits Tax Officer, the Deputy Commissioner or the Commis- 
sioner, in the course of any proceedings under this Act, is satisfied that any person 
has, without reasonable cause, failed to fmnish the return required under sub-seotion 
(11 of section 13, or to produce or cause to be produced the accounts or documents 
or other evidence required by the Excess Profits Tax Officer under sub 8( ction (2) of 
that section, or has concealed particulars of the profits mode by or capital employed 
in the business, or has deliberately furnished inaccurate particulars of such profits or 
capital, he may direct that such person shall pay by way of penalty, in addition to 
the amount of any excess profits tax payable, a sum not exceeding — 

(a) where the person has failed to furnish th*‘ return required under aub-seot- 
tion (l) of section 13, the amount of the excess profits tax payable ; and 

(b) in any other case, the amount of excess profits tax which would have been 
avoided if the return made had been accepted as correct. 

Appeals. 

17. (1) Any person objecting to the amount of standard profits determined 
under section. 6 or aggrieved by a decision made in pursuance of section 8, or objec- 
ting to the amount of excess profits tax for which he is liable us assessed by the Ex- 
cess Profits Tax Officer or denying his liability to he assessed under this Act, or ob- 
jecting to any penalty imposed bv the Excess Profits Tax Officer, or to the amount 
of any deficiency of profits as assessed by the Excess Profits Tax Officer, or to the 
amount allowed by the Excess Profits Tax Officer, by wav of relief under any provi- 
aion of this Aot or to any refusal by the Excess Profits Tax Officer to grant relief 
may appeal to the Deputy Commissioner. 

(*>) An appeal shall ordinarily be presented within forty-five days of receipt of 
the notion of demand rebating to the assessment or penalty objected to, or in the 
ease of an appeal against the assessment of a deficiency of profits, within forty-five 
days of the receipt of the copy of the order determining the deficiency, or in the 
ease of an appeal against the amount of a relief granted or a refusal to grant relief, 
within forty-five days of the re ceipt of the intimation of the order granting or refut- 
ing to grant the relief, but the Deputy Commissioner may admit an appeal after the 
expiration of that period if he is satisfied that the appellant nan sufficient cause for 
not presenting it within that period. 

(3) An appeal shall be in the prescribed form and shall be varifled in the pres- 
cribed manner. 

(4) The Deputy Commissioner shall hear and determine the appeal and, sub- 
ject to the provisions of this Aot, Bball pass such order as he thinks fit, and suoh 
orders may include an order enhancing the assessment or a penalty : 

Provided that an order enhancing an assessment or penalty shall not bo made 
unless the person affected thereby has been given a reasonable opportunity of show- 
ing cause against suoh enhancement. 
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Appeal to commissioner against Deputy Commissioner's orders imposing penal* 
ties or enhancing assessments or penalties. 

18. (1) Any person objecting to an order passed by the Deputy Commissioner 
imposing on him a penalty under section 10 or enhancing his assessment or enhan- 
cing his aesessment or enhancing a penalty under seotion 17 may appeal to the Com- 
missioner within thirty days of the date on whioh he was served with notioe of 
Huoh order. 

(2) In disposing of the appeal the Commissioner may, after giving the appel- 
lant an opportunity of being heard, pass such orders thereon as he thinks fit. 

Power of revision. 

19. The Commissioner may of his own motion call for the record of any pro- 
ceeding under this Act which has been taken by the Excess Profits Tax Officer or 
the Deputy ( 'Ommissioner, and on receipt of the reoord may make such enquiry, or 
oause such enquiry to be made, and, subjf3Ct to the provisions of this Act, may pass 
such order thereon including an order enhancing an assessment as he thinks fit : 

Provided that he shall not. pass any order prejudicial to a porson to whose 
business this Act applies without hearing him, or giving him a reasonable 
opportunity of being heard. 

Rectification of mistakes. 

20 . The Commissioner may, at any time within four years from the date of 
any order passed whether by himself or by the De puty Commissioner or Excess Pro- 
fits Tax Officer under this Act, rectify any mistake in any evidence recorded duriug 
assessment or appellate proceedings, or any mistake apparent from the record and 
shall within the like period rectify any mistake apparent from the record whioh has 
been brought to his notice by a person to whose business this Act applies : 

Provided that no such rectification shall be made having the effect of enhanc- 
ing the liability of any person unless that person has been given a reasonable op- 
portunity of being heard. 

Application of provisions of Act V of 1911 

21. The provisions of sections 2 (19), 2 ( 20 ), 10 , 12, 22, 20, 33 to 44, (in- 
clusive,) 48, 54 to 0o (inclusive) of the Cooch Debar Income-tax Act, 1941, shall 
apply with such modifications, if any, as may bo pre>-eribed as if the said provisions 
were provisions of this Act and referred to excess profits tax instead of the income- 

tax : 


Provided that reference in the Baid provisions to the assessee shall be construed 
as references to a person to whose business this Act applies. 

Income-tax papers to be available for the purposes of this Act. 

22. (1) Notwithstanding anything contained in the Cooch Behar Income-tax 
Act, 1941, all information contained in any statement or return made or furnished 
under the provisions of that Act or obtained or collected for the purposes of that 
Aot, may be used for tho purposes of this Act. 

(2) All information contained in any statement or return made or furnished 
under the provisions of this Aot or obtained or collect id for the purposes of this 
Aot may be used for the purposes of the Cooch Behar Income-tax Act, 1941. 

Faiiure to deliver returns or statements. 

23. If any person fails, without reasonable c ause or exc use to furnish in due 
time any return or statement, or to produce or cause to be produced, any accounts or 
documents required to be produced under section 13, he shall on conviction by a 
Magistrate be punishable with fine which may extend to five hundred rupees, and 
with a further fine which may extend to fifty rupees for every day during which the 
default continues. 
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False statement and declaration. 

24- If a person makes in any return requited under section 13, any statement 
which is false, and which he either knows or believes to be false or does not believe 
to be true, he shall be punished on conviction by a Magistrate with simple imprison- 
ment which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 

Institution of proceedings and composition of offences 

25. (1) A person shall not be proceeded against for an offence under section 
23 or seotion 24 except at the instance of the Deputy Commissioner. 

(2) No prosecution for an offence punishable under seotion 23 or seotion 24 
or under the Coooh Rehar Penal Code shall bo instituted in respect of the same facts 
as those in respect oi which a penalty ha^ been imposed under this Act. 

(3) The Deputy Commissioner tnav, either before or after the institution of 
proceedings, compund any offence punishable under seotion 23 or section 24. 

Power of Commissioner to grant relief in special cases. 

26. (I ) If on an application mude to him through the Excels Profits Tax 
Officer the Commissioner is satisfied in the case of any business that special cirou- 
rastanocs exist which render it inequitable that the standard profits of the business 
in relation to any accounting period should he computed in accordance with the pro- 
visions of sub-section (1) of soction 6, the Commissioner may direct that the standard 
profits of the business shall be computed to bo such greater amount as he thinks 
just : 

Provided that s mil amount shall not exceed the statutory percentage of the 
average amount of the <*apital employed in the business unless the Commissioner is 
satisfied that owing to some specific cause peculiar to the business it is just that a 
greater amount should be allowed : 

Provided further that a determination on an application under this sub - sect ion — 

(а) shall have effect with respect to all subsequent accounting periods ; 

(б) shall exclude any further application under this sub-section. 

(2) Without prejudice to the generality of the provisions of Mib-section (l) the 
( lommissioner shad, in considering the making of a direction under that sub-section, 
have regard to the following circumstanoes, namely : — 

(а) that the capital employed in a business commenced on or after tho 1st day 
of July, 1938, is so small in relation of the volume of the activities of the business 
that to compute the standard profits in accordance with the provisions of section 6 
would be inequitable, taking into account the normal profits made in similar 
businesses ; 

(б) that owing to tie* natui* oi the business heavy expenditure by way of 
preliminary expenses or expanses in connection with experimental or development 
work has been incurred in accounting periods closely preceding the accounting period 
concerned and that during the l iter accounting period such expenditure would 
normally fall to be written off wholly partly in the books of person chargeable to 
excess profits tax. 

(3) If on an application made to him through the Excess Profits Tax Officer 
the Commissioner is satisfhd that, the computation in accordance with the provisions 
of Schedule I of the pi ofits of a business during any accounting period would be 
inequitable, owing to any of the following eireu instances, namely :~ 

(a) any pos tponement or suspension, as a consequence of the present hobtilitten, 
of renewals or repairs, or 

(h) the provision of buildings, plant or machinery which will not be required 
for tbs purposes of the business after the termination of the present hostilities, or 
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(c) difficulties in bringing into the Coooh Behar State income^ arising outside the 
State where the country in which the income accrued prohibits or restricts by its 
laws the remittance of money to the State, and loss in the remittance to the State of 
suoh income because of fluctuations in the rate of exchange between that oountry 
and the State ; 

th> Commies oner may direot that suoh allowances shall be made in computing 
the profits of the business during that accounting period as he thinks just : 

Provided that in making suoh direction the Commissioner may impose suoh 
conditions as he thinks appropriate. 

(4) An application to the Commissioner under this section shall be presented 
to the Excess Profits Tax Officer before the expiry of the period specified in the notioe 
issued under sub section (1) of section 13 or of the extended period allowed by the 
Excess Profits Tax Officer under the proviso to that sub-section. 

Power to make rules. 

27. (I) The Durbar may make rules for carrying out the purposes of this Aot* 

(2) Without prejudice to the generality of the foregoing power, suoh rules 
may- 

la) prescribe the procedure to be followed on appeals, applications for rectifica- 
tion of mistakes and applications for refund ; 

(6) provide for the adaptation lo excess profits tax of any of the provisions 
of the Oooch Behar Income tax Act, 1941, which are made applicable to exoess 
profits tax by section 21; or of any rules made under any such provision ; 

(e) provide in regard to companies whose business consists wholly or mainly 
in the dealing in or holding of investments, for the granting of exemption or relief 
from liability to excess profits tax of profits derived from investments in other com- 
panies the profits of which have been subjected for excess profits tax in the Coooh 
Behar ritate ; 

(d) provide for any matter which by or under this Act is to be prescribed. 

(3) Rules made under this section be published in the Cooch Behar Gazette and 
may from time to time be added to, cancelled or modified. 

SCHEDULE I 
See section 2 (76). 

Rates for the computation of profits for the purposes of Excess Profits Tax 

1. The profits of a business during the standard period, or during any accoun- 
ting period shall be separately computed, Jand shall, subject to the provisions of this 
Sohedule, be computed on the principles on which the profits of a business are com- 
puted for the purposes of income-tax under section 10 of the Cooeh Behar Income-tax 
Act, 1941 : 

Provided that any sums (other than any interest paid by a firm to a pirtner 
jl the firm) excluded under the proviso to clause (iv) of sub-section (l) of that sec- 
tion from the allowances made in computing the profits of the business for the pur- 
poses ol income-tax shall, if paid, be included in those allowances when computing 
the profits of the business for the purposes of excess profits tax, 

2. The profits of aJbuBiness during the standard period shall be computed on 
the same basis and in the same manner as the profits of that business are under the 
Ooooh Behar Income-tax Act, 1941 computed for the accounting period, notwith- 
standing that the Coooh Behar Income-Tax Act, 1941 may not have been in force in 

the standard period. 
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3. (1) The principle of adding the allowance for depreciation for any otie 
period to the allowance for depreciation for any subsequent period and deeming it to 
be part of the allowance for such subsequent period shall not be followed. 

(2) No allowance shall be made for any Iobs other than a loss substained in a 
business to which this Act applies. 

(3) Nothing in this Aot shall be construed as permitting the application, in 
computing profits for the purposes of the excess profits tax, of the provisions of 
subjection (2) of seotion 21 of the Cooch Behar Income-tax Aot, 1941. 

4 . (1) Income received from investments shall be included in the profits in 
the cases and to the extent provided in sub-rules (2), (3) and (5) of this rule and not 
otherwise. 

(2) In the case of the business of a building society, or of a money-lending 
business, banking business, insurance business or business consisting wholly or 
mainly in the dealing iu or holding of investments, the profits shall include all income 
received from investments, whether or not such imcome is inoluded in the profits 
charged under section lu of the Cooch Behar Income. tax Act, 1941, or is charged 
under any other scv tmn of that Act or h an hern subjected to deduction of tax at 
source or is free of or exempt from income-tax. 

(V,) In the case of a business part of which consists in banking, insurance or 
dealing in invesi ments, not being s business to which sub-rule (2) of this rule applies, 
the profits shall include all income received from investments held for the purposes of 
that part of the business, being income to which the persons carrying on the business 
are beneficialip entitled. 

(4) Notwithstanding anything contained in sub-rule (2) or (3), where the 
profits of a subsidiary company arc under the provisions of seotion 9 to be' included 
in the profits of ihe piincipal company for the purpose of assessment to excess profits 
tax, dividends from the subsidiary company out of such profits shall not also be 
included in the profits of the principal company. 

(5) In the case of a business which consists wholly or partly in the letting out 
ot property on hue, the income from the propeity shall be included in the profits of 
the business whether or noi it has be^n charged to income-tax under section 9 of the 
Cooch Behar Income tax Act, 1941, or under any other section of that Aot. 

((>) Wht re the person cairyung on a business i-i the benefical owner of any 
investments, the income from which is by virtue of the provisions of this rule not 
to be taken into account in computing the profits of the business, and a deduction 
wouid apait from the piovisions oi thi« rule, fall to be made in respect of interest on 
borrowed momy, the deduction (if any) to be made in leaped of that interest shall 
be computed as if the principal of the borrowed money where reduced by the value 
of those investments : 

Provided that were the person carrying on the business is not a company, no 
such reduction, shall be deemed to be made in th- principal of any borrowed money 
in respect of any investments unless the investments are mortgaged, charged or 
pledged as security for the repayment of that money and interest thereon. 

5- If at any time after the close of the standard period any increase in the 
capital employed in a business has beon effected by means of a loan from a bank 
carrying on a bonafide banking business, or by means of a public issue of debntures 
seemed on the property of the company, the interest on so much of the loan or debe- 
ntures as has been utilised in effecting the incerease in tho capital shall not be 
deducted in computing the profits for the purpose of excess profits tax and, notwith- 
standing the provisions of rule 2 of Schedule II, that amount of such loan or 
debentures shall not be deducted in arriving at the amount of the capital employed 
in the businesi. r r * 
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5A. (1) In computing for any accounting period and in relatation thereto 
ior the standard period, if any the profits of a business other than a business to 
which sub-rule (2) of rule 4 of this Schedule applies, or the profits of a part of 
a business other than a part of a business to which sub-rule (3) of the said rule 
applies no deduction shall be made in lespect of interest on borrowed money or in 
respect of any other consideration given for the use of borrowed money : 

Provided that this rule shall not apply to the computation of profits of any 
business for any accounting period the standard profits for which are ascertained by 
reference to the minimum amount specified in sub-section (3) of section 6 of this 
Act : 

Provided further that where a direction has been given by the Commissioner 
under sub-section (1) of section 26 of this Act. that the standard profits shall be 
computed as if the profits during the standard period were such greater amount as 
he thinks just, such amounts shall b<> increased by the amount of the interest on or 
other consideration for the borrowed money during the standard period. 

(2) In this rule and in rule 3 of the Second Schedule “borrowed money” means 
borrowed money which apart from the provisions of the said rule 3 would have been 
deductible in computing capital. 

6- No deduction shall be made on account of liability to pay, or payment of, 
income-tax super tax, or excess profits tax. 

7. (1) In the case of a business carried on, in any accounting period, by a 
company the directors whereof have throughout that accounting period a controlling 
interest therein — 

( a ) in computing the profits for that accounting period; and 

(b) if the standard profits of the business are computed by reference to the 
profits of a standard period, al>o in computing the profits for the standard period, 
no deduction shall be made in respect of directors remuneration. 

(2) In sub-rule (1) of this rule the expression “ direction ” remuneration” does 
not include— 

(а) the remuneration of any director who is required to devote substan- 
tially the whole of his time to the service of the company in a managerial or techni- 
cal oapaoity and is not the beneficiil owner of, or able, either directly or through 
the medium of other companies or hv anv oth^r indirect means, to control, more 
than five per cent, of the ordinary share capital of the company, or 

(б) the remuneration of any managing agent where such remuneration is inclu- 
ded in the profits of the managing agant’s business for the purposes of excess profits 
tax. 

(3) If iu the oase of a business carried on by a company in any accounting 
period the directors of the company— 

(а) have during any part of that accounting period, or 

(б) had during the whole or any part of any previous accounting period or 
the whole or any part of the standard period (if any), 

a controlling im crest therein, and the case is not one to whioh sub rule (1) 
of this rule applies, then, except in so far as the Commissioner otherwise directs* 
no deduction shall be mado in respect of director*’ remuneration in computing the 
profits for the first-mentioned accounting period or in computing in relation to any 
previous accounting period, the profits of the standard period (if any). 

8. In the oase of a business carried on by a company, if the standard 
profits of the company are oomputed by reference to the profits during a standard 
period, no deduction shall be allowed In respect of remuneration paid to 
a managing agent in excess of the amount which would have been payable to that 
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managing agent if the agre ement in foreo in the standard period had been in force 
in the accounting period, except where such remuneration is subjected to excess 
profits tax in the hands of the managing agent* 

9 Where the performance of a contract extends beyond the accounting period, 
there shall (unless the Excess Profits Tax Officer, owing to any special circumstances, 
otherwise directs) be attributed to the accounting period such proportion of the 
entire profits or loss which has resulted, or which it is estimated will result, from 
the complete performance of the contract as if properly attributable to the account* 
ing period, having regaid to the extant to which the contract was performed 
therein : 

Provided that when any such Contract has been completed and the profits have 
been finally ascertained if the aggregate of the amounts attributed to previous 
accounting periods exeerds the profit, as finally ascertained, from the complete per- 
formance of the contract, an adjustment shall be made to reduce the amounts so 
attributed to the various accounting periods to the amount of the profits as finally 
ascertained. 

10 In respect of any building erected on or after the 1st day of September, 
1939, which during anv accounting period has ceased to be required for the purposes 
of the business or has boon sold any amount bv which the value of the building at 
the date when it ceased to be required for the purposes of the business or the price 
obtained for the building, as the cas<* may be, falls short of the written down value 
of the building shall be allowed as a deduction in arriving at the profits of that 
accounting period. 

11 Where in respect of any accounting period period a deduction would, 
apart from the provisions of this rules, be allowable in computing profits, and, in the 
opinion of the Excess Profits Tax Officer, the deduction does not represent a sum 
reasonably and properly attributable to that accounting period, only such part of the 
deduction shall be allowable as a d> ductnn for that period as appears to the Excess 
Profits Tax Officer to be reasonably and propei Jy attributable to that period, and 
any balance of the deduction shall he treated as attributable to such other accounting 
period or periods (whether or not they include, or fall wholly or partly within, the 
standard period, if any,) as the Excess Profit^ Tax Officer thinks proper. 

12- In computing the profits of any accounting period no deduction shall be 
allowed in respect, of expenses in excess of the amount which the Excess Profits Tax 
Officer considers reasonable and necessary having regard to the requirements of the 
business and in the case of direct or-*’ fees or other payments for services to the actual 
services rendered by the person concerned. 

SCHEDULE II 
See section 2 (3). 

Rules for computing the average amount of capital 

1. 11) Subject to the provisions of this Schedule the average amount of the cap- 
pital employed in a business (so far as it does not consist of money) shall be taken 
to be — 

(a) so far as it consists of assets acquired by purchase on or after the commen- 
cement of the business, the prico at which those assets were acquired, subject to the 
deductions hereafter specified. 

(*») so far as it consists of assets being debts duo to the person oarrying on the 
business, the nominal amount of those debts, subject to the said deductions ; 

vC) so far as consists of any other assets whieh have been acquired otherwise 
than by purchase as aforesaid, the value of the assets when they beoame assets of the 
business, subject to the said deductions. 

(2) The price or value of any assets other than a debt shall be subjeot to suoh 
deductions for depreciation as are necessary to reduce the assets to its written down. 
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value and to such other deductions in respeot of reduoed values of assets as are al- 
lowable in oomputing profits for the purposes of inoome-tay, and in the oase of A 
debt, the nominal amount of the debt shall be subject to any deduotion whioh has 
been allowed in respeot thereof for inoome-tax purposes 

i3) Where the price of any assets has been satisfied otherwise than in cash, the 
then value of the consideration actually given for the asset shall be treated as the 
price at which the asset was acquired. 

2. (1) Any borrowed money and debts shall be deducted, and in particular any 
debt for income-tax of super- tax or for excess profits tax in respect of the business 
shall be deducted : 

Provided that any such debt for inoome-tax or super-tax or excess profits tax 
shall, for the purposes of this Schedule, be deemed to have been du* — 

(a) in the esse of inc ome-tax and super-tax, on the last day of the period of 
time within which t he tax is payable under section 40 of the Cooch Behai Inoome- 
tax Act, 1941 ; 

( b ) in the case of * xees- profits tax, on the first day after the end of the ac- 
counting period in lespect of which the tax is assessable notwithstanding that the 
excess profits tax may not have been assessed until after that date. 

The debts to be deducted under this sub-rule shall include any such sums in 
respect of accruing liabilities as are allowable as a deduction in computing profits for 
the purposes of excess profits tax or would have been so allowable if the period for 
whioh the amount of the capital is being computed had been an accounting period • 
and the said sums shall be deducted notwithstanding that they have not become pay* 
able. 

(2) Where any debt for the excess profits tax assessable in respect of any 
period is to be deducted under this rule, amount thereof shall not be reduced as the 
result of any relief to be given in respeot of a deficiency of profits ocouring in any 
subsequent period, and the amount of any such relief shall be treated as having be- 
come an asset of the business on the first day after the end of the accounting period 
in which the deficiency o ecu red. 

2A. In computing for any accounting pciiod, and in relation thereto for the 
standard period, if any, the average capital of a business other than a business 
to which sub-rule (2) of rule 4 of the Firss Schedule applies or the average 
capital of a part of business other than a part of a business to whioh sub-rule (3) of 
the said rule applies no deduotion shall be made in respect of borrowed money : 

Provided that the same deduotion shall be made in respect of accruing liabili- 
ties for interest as would have been made if this rule had not been enacted. 

3. Any investments t he income from which is by virtue of the provisions of 
the First Sohedule not to be taken into account in oomputing the profits of the busi- 
ness, and any moneys not required for the purposes of the business, shall be left out 
of aooount, but where any investments in the beneficial ownership of the person car- 
rying on the business are so left out of account, the sum (if any) to be deduoed un 
der the last preceding rule in respect of borrowed money shall be computed as if the 
principal of the borrowed money were reduced by the valve of those investments ; 

Provided that where the person carrying on the business is not a company, no 
reduction shall be deemed to be made in the principal of any borrowed money in 
respect of any investments unless the investments are mortgaged, oharged or pledged 
as security for the repayment of that money and the interest thereon. 

4. For the purpose nf ascertaining the average amount of capital employed in 
a business during any period, the profits or losses made in that period shall, exoept 
so far as tin- eontraiv is shown, be rb'emed— 

(a) to have accrued at an even rate throughout the period ; and 

(b) to have resulted, as they accrued, in a corresponding increase or decrease, 
as the case may be, in the capital employed in the business. 
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5. Where, in accordance with the second or third proviso to section 5 of this 
Act, this Act is applicable to part only of a business, the capital employed in that shal 
be computed separately from any other capital of the person carrying on the busi* 
ness, and all references to capital employed in a business shall be construed as refe- 
rences to capital employed in that part of the business only. 

6. (1) If- 

(a) the Commissioner is satisfied, as respects any assets of any business the 
standard profits of whiob are computed by reference to the profits of a standard 
period, that during that period or any part thereof those assets were inherently un- 
productive, and 

(h) an application that this rule shall have effect is made through the Excess 
Profits Tax Officer to the CoimnLsionH by the person carrying on the business, 

then, in computing the average amount of the capital employed in the busi- 
ness in the standard peiiod and in all accounting periods, those assets, and any 
other assets of the business, sh ill be treated as not having been assets thereof during 
any part of the period which, in the opinion of the Commissioner, they were inhere- 
ntly unproductive : 

Provided that in the case of a business the standard profits of which depend 
directly or indireotly upon a direction of the Commissioner under sub section (1) of 
section 2 of this Act the provision of this rule shall have effect to Huoh extent only 
as the Commissioner thinks proper : 

Provided further that an application to the Commissioner under this rule shall 
be presented to the Excess Profits fax Officer before the expiry of the period 
specified in the notice issued under sub-section (1) of section 13 of this Act or of the 
extended period allowed by the Excess Profits Tax Officer under the proviso to that 
sub-section. 

(2) Where sub -rule (1) of this rule has effect on the application of the person 
carrying on any business, any computation of capital of the business made before 
the making of the application, and any assessment affected by that computation 
shall be revised accordingly. 

SCHEDULE III 

See section 9 (8). 

Rule* (or determining the amount of capital held by a company through 

other companies 

1. Where, in the case of a number of companies, the firwt directly owns ordi- 
nary share capital of the second and the second directly owns ordinary share capital 
of the third, then, for the purpos s of this Schedule, the first shall be deemed to own 
ordinary share capital of the third through the second and, if the third directly 
owns ordinary share capital of a fourth, the firet shall be deemed to own ordinary 
share chapital of the fourth through the second and third, and the seoond shall hi 
deemed to own ordinary share capital of the fourth through the third, and so on. 

2. In this Schedule — 

(а) any number of companies of which the first directly owns ordinary share 
capital of the next and the next directly owns ordinary share capital of the next 
and the next directly owns ordinary share capital of the next hut one and so on, 
and, if they are more than three, any t hree or moie of them, are referred to as 
“a series”, 

(б) in any series — 

(i) that company which owns ordinary share capital of another through the 
remainder is referred to as “the first owner”; 
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(ii) that other lompany the ordinary share capital of which is so owned is 
referred to as “the laat owned company”; 

(iii) the remainder, if one only, is referred to as an “intermediary” or, if more 
than one, is referred to as a “chain of intermediaries”; 

(c) a company in a series which directly owns ordinary share capital of another 
company in the series is referred to as an “owner”; 

(d) any two companies in a series of which one owns ordinary share capital of 
the other direetly and not through one or more of the other companies in the series, 
are referred to as being directly related to one another. 

3 . Where every owner in a series owns the whole of the ordinary share capital 
of the company to which it is directly related, the first owner shall be deemed to 
own through the intermediary or chain of intermediaries the whole of the ordinary 
share capital of the last owned company. 

4 . Where one of the owners in a aeries owns a fraction of the ordinary share 
o&pital of the company to which it is directly related, and every other owner in the 
series ownes the whole of the ordinary share capital of the company to which it ie 
directly related the first owner shall be deemed ti own that fraction of the ordinarv 
share capital of the last owned company through the intermediary or chain of inter- 
mediaries. 

5. Where — 

(а) each of two or more of the owners in a series owns a fraction, and every 
other owner in the series owtr>8 the whole, of the ordinary share capital of the 
company to which it is directly related ; or 

(б) every owner in a series owns a fraction of the ordinary share capital of the 
company to whicli it is directly related ; 

the first owner shall be deemed to own thiough the intermediary or chain of 
intermediaries such fraction of the ordinary share capital of the last owned company 
as results from the multiplication of those fractions 

6. Where the find owner in any series owns a fraction of the ordinary share 
capital of the last owned company in that series through the intermediary or chain 
of inter media ries in that series, and also owns another fraction or other fractions of 
the ordinary share capital of the last owned company, either— 

(a) directly ; or 

( b ) through any intermediary or intermediaries whioh is not a member or are 
not members of that series, or 

(c) through a chain or chains of intermediaries of which one or some or all are 
not members of that series ; or 

(d) in a case where the series consists of more than three companies, through 
an intermediary or intermediaries which is a member or are members of the series, 
or through a chain or chains of intermediaries consisting of some but not all of the 
companies of whioh the chain of intermediaries in the series consists ; 

then, for the purposes of ascertaining the amount of the ordinary share capital 
of the last own< d company owned by the first owner, all those fractions shall be 
aggregated and the first owner shall be deemed to own the sum of those fraotiona. 



The Bhavnagar War Profits Tax Act 

Act No- I of Samvat 1999 

In pursuance of Darbar Notification H. D. R. No. 81 dated 21st August 1943, 
to impose a tax on exoess Profits arising out of certain businesses in the conditions 
prevailing during th * present hostilities, it is hereby enacted as follows : — 

Short title extent, and commencement. 

1. (1) This Act mav be called the Bhavnagar War Profits Tax Act, Samvat 

1999. 

(2) It extends to the whole of Bhavnagar State. 

(3) It shall come into force as from 21 August, 1943. 

Definitions. 

2. In this Act unless there is anything repugnant in the subjeot or context : — 

(1 ) ‘‘accounting period 1 * ’ means wh & re the acoounts of a business are made up 
for successive periods of twelce months, c i h of su h perio Is In any other oa^e the 
accounting peiiod will he such period as the War Profits Tax Officer may determine ; 

(2) ‘'chargeable accounting period 11 m^aih any accounting period falling whol- 
ly within the term bcgi v.niz on or Pom the first day of Kartik 8 *mvat 199S or first 
day of January. 1912 and -neb ^ubseipi- nt yea’s and where any accounting period 
falls partly within and partly without t ho said term, the period of twelve months 
preceding the closing date falling within cither of these accounting periods ; 

(3) * budness” includes any tra ie, commerce or manulaoture or any adventure 
or ooncern in the nature of trade, commerce or manufacture. 

Provided that all husine-^e^ to which this Act applies carried on by the same 
person shall be treated as one business for the purposes of this Act ; 

(4) “ War Profit- Tax Offioei ” means a person appointed to act as such by the 
Darbar ; 

The Dai bar may appoint as many War Profits Tax Offioers as may be deemed 
necessary to discharge the function* as laid down in the Act. The Officer senior in 
status may in addition to his ordinary duties inspect or revise department ally Ihe 
orders of the other Officer- he may h * generally or specially directed bv the Dar- 
bar from time to time. 

(4A) There shall be a “Wai Profits Tax Appeal Court 1 ’ to exercise, appellate 
and revisional functions as laid down in the act and also to exercise such other fun- 
ctions not inconsistent with the net, which may be prescribed from time to time by 
the Darbar 

{d) ‘company " means a company as defined in the Indian Companies Act 
1913 or in the said Act as applied to Bhavnagar State, or formed in pursuanoe of an 
Aot of British Parliament or of Royal Charter or Letters Patent or of an Aot of the 
Legislature of a British Possession or of a Law of an Indian State, and in dudes any 
foreign Association whether incorporated or not, which the Darbar may, by general 
or special order dec- lare to be a company for the purposes of this Act. 

(0) “director” includes any person occupying the position of a director by what- 
ever name oalled and also includes any person who — 

(1) is a Manager of the company or is concerned in the management of the buti* 

nw» ; and 
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(ii) is remunerated out of the funds of the business and 

(hi) is the beneficial owner of not less than twenty per cent, of the ordinary share 
capital company ; 

(7) ‘ dividend*’ has the meaning assigned to the expression in section 2 of the 
Indian Income Tax Act, 1922 ; 

(8) “income” has the meaning assigned to the expression in section 2 of the 
Indian Income Tax Act, 1922 ; 

(9) “persons” includes a Hindu undivided family ; 

(10) “prescribed” means prescribed by rules made under this Act ; 

(11) “profits” means profits as determined in accordance with the Fiist Sched- 
ule of the Indian Excess Profits Tax Act of 1940 with such modification* as may ho 
prescribed by the Darbar. 

(12) “written down value” has the meaning assigned to that expression in sub- 
section (5) of section 10 of the Indian Income Tax Act 1922, provided that the Dar- 
bar may by rules lay down different rules for allowing depreciation. 

(13) All expressions used or embodied by reference in this Act which are not 
hereinbefore delincd shall have the same meaning as is attributed to them by the 
Indian Excess Profits Tax Act, 1940 (as amended). 

Charge of Tax. 

3 Subject to the provisions of this Act, a tax (in this Act referred to as “War 
Profits Tax Act”) shall, m respect to an\ business to which this Act applies, be char- 
ged, levied and paid no per Darbar Notification li. D. R. No. 81 dated 21-8-43. 

Application of the Act. 

4 . This Act shall apply subject to Schedule A annexed hereto, to every busi- 
ness of which any pait of the profits made duiing the chargeable accounting peiiod 
is chargeable to War Piofits Tax. 

The income liable to War Profits Tax of any person shall be total income, pro- 
fits and gains from whether source derived which — 

(a) if tmeh a person is oidinardy resident in Bhavnagar State during such year 

(i) accrue or arise or are deemed to accrue or arise to him in Bhavnagar State 
duiing such year, or 

(ii) accrue or arise to him outside Bhavnagar State and are brought in Bhav- 
nagar State during such 3 ear or thereafter ; 

(6) if such person is not ordinarily resident in Bhavnagar State during such 
}ear, accrue or arise or arise to him in Bhavnagar State duiing such year. 

Standard Prefits. 

5 (a) For the purposes of this Act, the standard profits of a business in relation 
to any chuigcable accounting period shall be as is notified in Daibir Notification 
ii. D. R. No, 81 dated 2 1- 8-43. 

( b ) Such standard profits of a business in relation to any chargeable accoun- 
ting period shall be an amount bearing to the profits of the business during the 
standard period, if in respect of that but mens, a standard period is available, the same 
proportion as the chargeable accounting period bears to the standard period. 

Artificial Transactions 

6. (1) A person shall not for the purpose of reducing any profits which are 

or would be chargeable to War Profits Tax enter into a factious or artificial trans- 
action, or cairy out any fictitious or artificial operation. 
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Explanation: For the purpose^ of this section, an artificial transaction or 
op jati m i- eludes evny device of whatever nature adopted for the purpose of 
presenting the accounts of a business in a mi-dcading form or manner with intent 
to evade or having the -*1T et of evading any obligation imposed by this Act 

(2) Any su 'h ti an.^action or operation shaii b * treated as null and voi i for the 
pu< pop-"' of computing War Profits l ax payable under this Ac*. 

Ci) jf the War Piofifs Tax Officer is sati fl^d that any per on hn^ aded in 
< ontraverui <n of the provi>i<>"^ of sub secti n (1) he m ly with the previ >u$ approval 
of the D trhar direct that m*< h person shall pay, in addition to any tax for which he 
18 rr would b'\ but for Mich transaction or opera* ion, liable, a penalty not exceeding 
tbe <n v ev deb or sought to bo evaded. 

Relief in respect of double excess profits taxation. 

7 Th * Darbar may hv notification in :bo Dirbar Gazette make provision fo r 
the grintim: of relief in eases where both Wai Profits lax under tins Vet and ft see 8 
Profits Tax or Income Tax under any law m fo'ee in British i adit, or in any >ihe r 
Indian State invo been paid upon the profits of any business, providtd that such tax 
paid u not less than the tax payable under this Act. 

Issu? of notices for assessment 

8. (1) i he War Profits Tax Officer may, for tbe p irposes of this Act, require 
any person whom he b lieves to be engag'd m .*ny budne s to whi h this A i applies, 
or t j nave b -*0 j >.o ng iged duri lg any e i uj[ x u> *• aoo Minting p ‘no 1 ort) oa otli sr* 
w <o h ibl * to pa v* VVir Profits TiX, t > lVunh wtrnri mi h p^ i id, n >t b big lms t,!ian 
sixty days from tha date of the s m v <*e of trm noti * \ as miy In sp r? f.t-d in the 
liofice, return in the piesribed fo.rn an i vented m iln pi *s r.be 1 min i r setting 
t nth (along w.th Mi-h other piruculart os m ty tie pro.iiel lor in tbe notice) uo.i 
respe. t ti; .my chargeable ao>*o lilting per: nl specified m t ie notice the p odt> ol mo 
business and the standard profits of the business as may be prescribed. 

Provided that the War lVodt s TiX Officer uaay r ia his dBcretion, extoad the 
date for the delivery of the r< tu.ii. 

(2) The Wor Profits Tax Officer any serve on any pemi, upon wh >m a notice 
m e* rv\d ur acr sub-section (L). a n dice requnng him on date, to he there. n sp c fi.-d 
to produce, or cao>e to be produced such accounts or documents a> the Mud * ffi ’?r 
tuny req i iv an 1 mar from tine* to time serve fuither noti.es in 1 ke m inner requr- 
irsg the pm action uf such urther accounts or documents o; other evidence as he 
may req ni 

BA Soon aft r the fil ng of the return a*, prov ded in S» ction 8 (l), the War 
Profits Tax Offi:tr may call up n the assesse ■ to pay the amount of War Pm fits 'l\x 
on tbe mount of i icoine which may appear to be adm‘tte»l by the as»essee in his 
return, ae liable to war profits tax. 

If the as lessee faih to pay tbe amount of -tub war pr dps tax, within the time 
m- idiom d in the notion of demand the. War Profits T.ix < • lb er mi y in his ducrHio.i 
inquire penalty for the default as provided in Section 14 ib>. 

Assessments. 

9. (1) The War Prefix Tax Officer shall by an m in writing after consi- 
dering Midi ev.donc*, if a»\ n< he has i>qui r ed under pitM u -> s ction, E'Se^s tj the 
b»*8t of his judg ment the pro 1 ' ts liable to W ir Pi -fes 'fix and fix the amoiiit of 
War Pi on la Tax payable on the basis of such a segment, an i shall furnish a copy 
ut fc-uen o:dei to tne pi-rson on whom the assessment has been made. 

(2) W vr Profits 'i’ax payable in re-peet of any diai g able a^connting period 
shall be pay ible by the person carrying on th * bus ness in t h it p *riod. 

(3) Where two or more persons were earning on business jointly in the 
chargeable at counting pciiod, the aHses^ment sh * ii be made up m them jointly, and 
in the ca e of a partiiership, may be made iu tl.e partnership name 
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(4) Where by viitue of the foregoing provisions an assessment could, but for 
his daeth, have been made on any person either solely or jointly with any other 
person or persons, the assessment may be made on his legal representative either 
solely or jo.ntly with that other person or persons, as the case may be. 

(5) Any person responsible for paying to a person non resident in the St at j 
any chargeable profits under the provisions of this Act, shall, unless he has been 
already made liable to pay War Profits Tax thereon as an agent, notify the fact to 
the War Profits Ttx Officer and shall not part with the amount unless so allowed 
to do in writing by the War Profits Tax Officer; in case of any default the tax due 
shall be recoverable form him. 

No person deducting, retaining or paying any amount in pursuance of this Act, 
mi respect of profits belonging to another per on, shall be liable to such person for 
any such deduction retention or payment. 

Profits escaping assessment. 

10. If in eonseqn nee of definite information which has come into his posse- 
ssion the War Profits Tax Offio r discovers that profits of any chargeable accoim ng 
period to such tax have escaped assessment, or nave been under assessed he may at 
any t;ine within two years of th r > end of the chargeable accounting period in question 
serve on the person liable to such tux a notice cot ta inng all or any of the r< qir merits 
which may be included in a notice for assessment, and may proceed to assess or 
re-assess the amount of such profits liable to War Profits Tax and the provisions 
of this Act eh ill, so far as may be, apply as if the notice were a notice for original 
assessment . 

Penalties. 

11. If the War Piofits Tax Officer or the Daibir, in the oou^e of any 
procet dings under this Act, are satisfied that any person has, without reason ible 
cause, huh d t j furnish the, leturn required under this Act, or to produce or cans- to 
bo prodm ed the accounts or documents or other evidenoe required by such officer 
or has concealed particulars of the profits mad' by or capital employed in the 
business, or bus deliberately furnished inaccurate particulars of such profits or 
capital, he may direct that such person shall pa v by way of penalty, in addition to 
the amount of any tax payable, a Mim not exceeding- 
ly) Where the person has failed to furnish the return under the Act, the 

Act, the amount of the tax piyabie; and 

(6) in any othe r ease, the amount of tax which would have betn avoided if the 
it turn made had been accepted as coriect. 

Appeal to War Profits Tax Appeal Court. 

12. (1) Auy person objecting to th i amount of War Profits Tax for which he is 
liable fis assessttl by the War Piofits Tax Officer or deuwng his liability to be asses- 
sed under this Act, or objecting to any penalty imposed by such officer, or to any 
refusal by such officer to re-open his Cvise under ex parte assessment or to grant re- 
lief may appeal to the War Profits Tax Appeal Court, provided always that, the as- 
sessee shall pay the amount assessed before filing such appeal. 

(2) An appeal shall ordinarily be presented within 00 days of receipt of notice 
of demand relating to the assessment or penalty objected to but the VVar Piofits Tax 
Appeal Court may admit au appeal alter the expiration of that period, it it is satis- 
fied that the appellant had sufficient came for not presenting it withiu that period. 

(3) The appeal shall be as nearly as may be, in the form prescribed for an ap- 
peal in the Hazur Court. 

(4) The War Profits Tax Appeal Court shall hear and determine the appeal 
and subject to the provisions of this act shall pass such orducs as it thinks fit, and 
such orders may include an order enhancing the assessment or a penalty. 
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Provide d that ao order enhancing an assessment or penalty shall not he made 
unless the person att tvd thereby has been given a reasonable opportunity of snow- 
ing cause against such enhancement. 

Powers of Revision of War Profits Tax Commissioner 

124 The W.r Profits Tix App'il Ciurtmay of its own motion call for th© 
record oi a:iv proceeding und j r this Act, which has been taken by any War Profits 
Tax Officer and on rece.pt o{ (he record may make .such inquiry and subject to the 
provisions of this Act, may pass Mich oiders thereon (including an Order enhancing 
the ass osmnnt) as it thinks fit. 

Prov dod that it shall not pass any order orejudit i tl to a person to whose bud- 
ne>s this Act appii s without healing him or giving him a reasonable opportunity of 
being heard. 

Appeal to Hazur Court 

12B (1) The War Profits Tax Officer or any other person objeeti ig to an order 
pa^xl by W ir Profits fix Appeal C >urt miv appeal to the Hizu' 1 Co irt on Jud eial 
side with n sixty days of the date on vvnich he was seived with notice of such o dor, 
but the Hazur Court may admit an appeal after the expuation of that period if that 
Court h satidied that the appellant had suffijit nt cau e for not pivscinmg it within 
that period. 

(2) The appeal shall be in the pn scribed form and shall be varified in tne pres- 
cribed manner. 

(3) fn disposing of the appeil the Hazur Ocurt may, after giving the appellant 
an opportunity of being lizard, pa<s such orders thereon, as it think* fit 

Applications of the previsions of the Indian Income Tax Act. 

11 The provisions of s*cti>H 10, Vi, 2iB, 23 ([&]) 2 5A, 2 7, 2), 31 to 41. C 
(inclusive, 4>, 47, 43, 4,4 E, a9. F, 50, ;>4, 62, 61, 65, 67, 67 A of the Indian Income 
Tax Act 1422 as am jaded by the In lun I ioorne Ttx Amendment Act of 1 '449 as 
weil as section 6i of the Indian imo.nj Tax Act of 1922 shall apply with such modi- 
lioatiiMs, if * iv, ui mt y o* p. *se.abei, a- if ch3 s tid orovisi ) is w *r - the provmons 
or tins V t aid r I* red to War R.ohts Tax instead of t; income Tax. 

Provide 1 tli it references in the sail provisions ta th * as.essce shall be const- 
rued as r. fur ernes to a person to whose business this Act applies. 

Failure to deliver returns statements 

14 ,ii) If any pci eon fails without reasonable cause o: excuse to furnish in due tune 
any i eturn oi statement, or to produce or cause to be p.uducvd any accounts or 
do eument* required to be produced for as* iasme it uiier uh Act, the War Fro tits 
Tax Offi er shoal mike the assessment to the best of his juig neut and determine 
the sum payable by the aSces9ee on the ba*>is of such ass »shui- nt. 

\b) if any person fails to make payment of the War Profit Tax as asieflied by 
the War Profits fax Officer wilmn the time speciied in tuc notice, the War Profits 
Tax Officer may in bis discretion direct *hat in adlition to tne amount o t arrears a 
•am u n exceeding Unit amount shall be recovered irom such person by way of 
penally 

Tin War Profits TVx Cfficei may loiward to the Vahivatdar details ot the ar- 
rears to be ifceovtrtd due liom such person and the Vahivatdar on receipt of this 
•hail piocccd to recover from such puson the amounts specified therein (as if weia 
an an ear of land revenue) 
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Fait* statement and declaration- 

15 If a person makes in any retorn required for assessment any sUfc-ment 
which is f«l«e which he knows or believes to bo false or does not b lieve to be true, 
he shall he punishable on convictii n by a Magistrate with simple imprisonment which 
may extend to six months or with fine which may extend to one thousand mpecs, 
or with both. 

Institution of proceedings and composition of offences. 

16 - (1) A person shall not be proceeded against for an offence under section 15 
except at the instance of the Darbar. 

(2) No prosecution for an offence punishable under section 15 or under the 
Indian Penal Code shall be instituted in resp *ct of the same facts as those in respect 
of which a penalty ha<* been imposed und r this Act. 

(3) Tb“ Dai bar may either before or after the institution of proceedings com- 
pound any offence punishable under section l \ 

Power to make rules 

17 . ( 1 ) The Darbar may make rules for carrying out the purpose of this Act. 

(2) Without prejudice to the generdity of foregoing power, such rules may — 

(а) presciibe the procedure to be followed on appeals, and applications for re- 
funds ; 

(б) provide for the adaption to War Profits Tax of any of the provisions of the 
Indian Income Tax Act, 1922 which are made applicable to War Profits Tax by sec- 
tion 13 or of any rules mad** under any such provision ; 

(c) provide for any matter which by, or under this Act is to be prescribed. 

SCHEDULE A 

This Act shall not apply to the following : — 

(i) Profits of concerns run by the State. 

(2; Agricultural income. 

(3) Offices or employments. 

(4) Any profession the profits of which are mainly dependent on the personal 
qualifications ot the person by whom the profession is earned on and in which no 
capital expend ture is required. 

Provided that the business of any pcr c on taking comini-sions in lespect of any 
transactions or services rendered or any agent of any description (not being a whole 
tun * officer or servant of the business oi an agent whos3 remuneration consists wholly 
of fixed and definite sum not dependent on the amount of business done or any othar 
contingency) shall not be included m this exception. 

(5) An 1 busiuess income earned outside and brought into the State and which 
has borne the British Indian or Indian States tax subjeot to the provision of Sec- 
tion 7 of this Act. 

(6) Any business of which the total profits in the accounting period is loss than 
rupees ten thousand. 

(7) Profits brought in from outside the State for publio utility or public charit- 
able purposes 



Indore Excess Profits Duty Order, 

1944. 

No. 14, Dated, the 17th September, 1944 

His Highness the Maharaja under Hazur Shree Shankar Older No. 409, dated 
15th (i i v of September 194 1 is is pleased to sanction, on the recommendation ot the 
State Cabinet, the adoption of the Indore Excess Profits Duty Order, 1944, as 
under : * 

1. (1) This order may be called the Indore Excess Profits Duty Order, 

1944. 

(2) It extends to the whole of the Holkar State. 

(11) It shall come into force at once. 

2 In this Order unless there is anything repugnant to the subject or context — • 

“Industrial concern” means an industry specified or which may hereafter be specified, 
in the sch< dule attached to this Order. 

“Business” includes any tiade commerce or manufacture or any adventure 
or concern in the nature of trade, commerce or manufacture rel itiug to and forming 
part of an industrial concern. 

“Income” means income computed for assessment in the manner prescribed 
ior purposes ot levy of the Industrial Tax under the Indore Industrial Tax Rules 
notwithstaning that the industrial concern is not liable to Industnal Tax 

“Assessing Authority” means the Bad of Asses-ors appointed for making 
assessment under the Indore Industrial Tax Rules, 1927 as amended in 1943 
aud 1944. 

“Accounting period” means 12 months ending on 31st December next preced* 
ing the year in which the assessment is made. 

All expressions used or e mbodied by reference in this Order which are not 
hereinbefore dt fined shall have tho same meaning as is attributable to them by the 
Indore Industrial Tax Rules, 1927, as amended in 1943 and 1914. 

3 I his Order shall apply to all Industrial concerns carrying on business in 
the year 1913 and subsequent years during the continuance of the present war and 
one year after the termination thereof. 

4. In rr spect of any business carred on by an Indust rial concern to which 
this Order applies there shall be charged, levied and paid on the amount by which 
the profit exceed Rs. 75,000 (seventy-five thousand rup. o; a Duty (in thia Order 
referri d to as Excess Profits Duty) of an amount equal to 00 per (ent of that excess 
to be dealt with as laid down by Huzur Sh'ee Shankar Order No. 297, dated tho 
30th May, 1944. The levy of this Duty shall be on the profirs made in the, accoun- 

period and chargeable in 1944 and onwards, e g., the levy of the Duty during 
1944 shall be on the income for the year 1913. 

Explanation. 

The profits of an Industrial concern will be on th * ba^is of the taxable income 
as finally ascertained in accordance with the provisions of the Indore Industrial Tax 
Rules, 1927, as amended in 1943 and 1941 notwithstanding that the Industrial 
concern is not liable to Industrial Tax under the said Rules. 

5 . ( 1 ) The Assessing Authority ma for the ’'purposes of this Order require 
the Principal Officer or General Manager of anlndustiial concern who he believes to 
be engaged in any business to which this Order applies or to have been so engaged 
during the year i943 or subsequent thereto, to furnish within one month from the 
d^to of service on notice upon him, return of the income of the concern with such 
particulars in conneot.on with the bus ne s as the Assessing Authority may require. 
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Provided that the Assessing Authority may in his discretion extend th* date for 
the delivery of the return. 

(2) Where any such Principal Officer or General Manager fails, without reason* 
able oaum or excuse to file the return of income or furnish the particulars n quiied 
w’thln the specified t me the Assessing Authority shall proceed to assess the -profits 
for the Accounting Period and make assessment by such methods as such Author© v 
nor y think fit or on such information as may be in his possession. 

(3) The Assessing Autho'ity may, even in a ca-ie where th f ' return has be ui 
furnished, proceed to make, in a summary manner, a provision ri assessment of Excess 
Profits Duty on the income summarily oomput d and arrived at the amount of 
Excess Piofits Duty pryahlc th'*re.*n and issue a notice on wm Industrial concern 
to pry the amount in the II uz ir Khapma within one month from th* «V'> 
ci the notice. 

6. (1) On the completion of the final assessment of the Excess profits Duly 
payable by an Industrial concern, tin* As*'; ssing Authority ^hall serve the Induct ial 
concern with a notice to pry tho d*ff *r«3n :e between th.* am ;unt m> i-soss'd and the 
amount already paid in tne Huaur Khajana within one month from the dt,te of the 
notice. 

(2) If the amount of the Exco s Profits Duty pa*d in pursuance of th 1 mommy 
as- element mad*' under Sub- section (3) of Section n .s e cater than the amount final! c 
a se sed the difference shall he refunded to the Industrial concern ordinarily within 
one month 

7. If the Principal Officer cr the General Manager of an Industrial concenr 
fails, without reasonable cause or excuse, to file return of income and iurnidi parti- 
culars ’o the Asa ssing Authority within the specified time he shall, on convicti >n by 
a Magistrate, he piminhrj with fine which may extend to five hundred rupees and 
with a further fine which may extend to fifty rupees for evt> t y day during wlueh the 
default continues 

8. W here any pe’ son is liable to pay Industrial Tax under the Ind no /ndusttial 
Tax Rub 8, 19-7, as arm tided in 1943 and 1944, the amount so payable or pud and 
also Rs. 7.3,000 (seventy-five thousand rupees) shall be deducted in the computation 
of profits for Excess Profits Duty. 

9 (1) The Principal Officer or General Manager of on Industrial concern shall 

not, for the pu oi avoiding payment of Excess Profits Duty enter mu fictitious 

or a. 1 tjficial trHiisac‘io, s, or cany out any fictitious o* artificial operation ; and if he 
had intend into any such tiansa tion or caiiicd ou^ any such opera ion before the 
commencement of this Ord< r, ho shill inform the A jessing Authority of tlx* nuure 
ot the transaction c r operation 

Explanation. 

Fi,r the purposes of this secti ui, ho artificial transaction or oper it on moulds* 
eveiy d Vice of whatever nature adopted fer the pa 'pose of pi© eulimj ih s a ’Count 
of a busimss of th© indmtnal concern in a ruibleading form or manner with intent 
to evade or having the effect of evading any obligat on imposed by tins ord« r, 

(2) If the Principal Officer cr the General Maneg.r of on Tndustiial concern 
net-, in contravention of oi fads, without reasonable cause^or excuse to c unply with 
the provisions of Sub-section (l), he shall, on conviction by a Magistrate be punished 
with fine which may extend to the thousai d rupees. 

10. (1) Where the Assess ng Authority is of opinion that the main purpose 

for which any tram action or transactions was or were effected whether before or 
after the passing of this Order wai the avoidance or reduction of liability to Excess 
Pic fits Duty, he may, with the previous approval of the Minister in charge Commerce 
Department, make such adjustments a? respects liability to Excess Profits Duty as 
ho considers appropriate so as to counteract the avoidance or reduction of liability 
to Exccfg Profits Duty which would otherwise be effeoted by the transaction or 
transactions. 
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(2) Without prejudice to the powers conferred by Sub-section (1) of this section 
the powers conferred thereby extend — 

(a) to tho charg'ng with Excess Profits Duty of Industrial concern, which but 
for the adjustments would not be chargeable with any duty or would not be charge- 
able to the same extent ; 

(b) to the charging of a greater amount of duty than would be chargeable but 
for the adjustments. 

11. If a person makes in any return required under Section 5, any statement 
which is false arid which he either knows or believes to be fals^> or does not believe 
to be true, lie shall be punishable, on conviction by a Magistrate, with simple 
impri-ormient which may extend to six months or with fine which mry extend to 
one thousand rupees or with both. 

12 .No prosecution for any offonce puni-liable under this Order shall be 
instituted except with the previous sanction of the Government or of an Officer 
empowered to giant such sanction. 

13. (1) Complaints for offences under thD Order shall b? fib d in the Court 
by the eocntary to tin* Board of Assessois or by any other Officer authorised by the 
Assessing Authority, 

(-) No prosecution for an offence punishable under Sections 7 or 9 (2) or 1 1 or 
under the Indore Penal Cede shall be instituted in respect of the same facts as those 
in respect of which a penalty has been imposed under this Order 

(3) The Assessing Authority may, either before or after institution of procee- 
ding*, with the previous approval of Government, compound anv offence punishable 
under this Order on such terms and conditions as may be considered reasonable. 

14. No suit, prosecution or other Dgal proceeding shall lie against any person 
for anything which is in good faith done or intended to be done under this Order. 

15. Failure by an Industrial concern to make payment of the amount de- 
manded under tli* provisions of this Order within the time specified in the notice 
sh all make such concern a da faulter and render the amount of the Excess Profits 
Duty liable to be recovered as a S a*e Demand und< r the Rules for the Recovery of 
State demand, together with inten st at the rate of (> per cent, per annum calculated 
fiom the date of the default to the date of the recovery and together with all expen 
ees incurred in such recovery proceedings. 

16 If the Principal Officer or General Manager of an Industrial concern fails 
to make a return required under Section 5 or fails to comply with all the terms 
of a notice issued under the same section or the Assessing Authority has g >od reasons 
reasons t . j doubt the accuracy of the information or do. aim nts furnished or for any 
other reasonable cause considers it necessary, ho may enter into tho premises of tho 
Industrial concern or .such other place where the accounts, etc., art- kept or suswcted 
to have been kept and inspect all materials, doc unents and, if necessary, sciz 5 them. 

Provided that such power of entry and se'zme shall be exerc sed in the manner 
provided in the Code of Criminal Procedure in respect of -eareh and seizure 

17. The Industrial concern objecting to the order pa-sod regarding final assess- 
ment may appeal to the Minister in-charge Commerce Department within 30 days 
from the date of the ieceipt of the said order. The appeal application shall state 
the objections raised against the assessment. 

18- A second appeal shall lie to the Government against the order of the 
Appellate Authority. It shall be filed in the Cabinet Officer within thirty days from 
the date of the receipt of the Appellate eider. 

19. The Appellate Authority shall have the power to remand, accept or reject 
the appeal or to enhance, reduce or modify the a sessment appealed against, provided 
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that no order to the pf£judice of tbe assessee shall be passed without hearing him or 
giving him a reasonable oppoitunity to be heaid, 

20. The Governments may, eiher on its own motion or on the motion of an 
ftssessf e, call for and examined the records of any proceed ng* under this Order which 
has bern taken by any authoiity subordinate to it and revise, alter oi otherwise 
modify it,” 


NOTIFICATION 

So. 2250 Dated the 19th May , 1945. 

in continuation of Finance Department Notification No 9 datorl 3-6 J 944, it is 
notified that by his order dated 6th May 1945, His Highness the Maharajt is phased 
to order that Hnzur Shree Shankar O.der No. 297 dated 30th May 1944, will stand 
modified as undei : — 

(1) that in respect of the profits made bv the textile mills in Indor** during 
the calendar year 194.!, a sum of Rs. 70 (seventy) lacs be recovered from the 
assessces concerned to be funded by the S r ate for the welfare and development of the 
State in lieu of the Exorss Pr< fits Duty due from them for that year and no other 
amount shall be recovered from th a assessees for that year for freezing purposes as 
contemplated undi r the first part of para l of the aforesaid Huzur Shree Shankar 
Order; 

(2) that as regards the levy of the Excess Profits Duty subsequent to the 
oah ndar year 1943, after deducting Industrial Tax according to Rules from th* 
annual profits, an allowance of Rs. 75.000/- (Seventy-five thousand) from the remain- 
der be made in the case of rach assessee as at per&ent and of the balance of the 
profits a deduction of 50% (fifty percent) be made on account of tbe Excess Profits 
Duty, of which: — 

(a) 15% be rttained by the State for ita general development and welfare; 

(b) 25% be suitably invested in consultation with the assessee concern -d, for 
being n turned with interest accrued thereon, to the assessee for the extension, 
devtlup i.eiit or improvement of the existing industries and promotion of new indus- 
tries in tbe tetatr ; and 

(c) the remaining 10% may remain frozen and invented in the same manner 
for the period of the War and be returned immediately thereafter with interest 
ajcrutd thereon to the asse see concerned unconditionally. 

(3) that the folio wirg words in clause 2 of Huzur Shree Shankar Order No. 297 
dated 30th May 1944, be deleted: — • 

*‘and that at the termination of this period, the question should be re-examined 
in the light of the circumstances then existing 



Excess Profits Tax Rules as Applied 
to Baroda State 

ORDINANCE No VII OF 1943 

Where it expedient to frame Rules under See. 27 of the Excess Profits Tax Act 
fts applied to Baroda by Ordinance No. VII of 15—7 — 43, it is hereby enacted under 
Hiizur Orders as follow: — 

Short title 

1. These Rules may be called, the Excess Profits Rules, 1943. 

Definitions- 

2 In these rules — 

(i) The Act means the Excess Profits Tax Act (No. XV). 1940 and as applied 
to the Baroda State by Ordinance No. Vll of 19 13- 

(ii) “Applied section” means a section of the Baroda Income-tax Act (No. 
XXXI of the Samvat 3 7 ear 1986) as applied by Sec, 21 of the Act and Rule 3. 

(hi) "Form” means a form as set out in the schedule to these Rules. 
Adaptation of Baroda Income-tax Act : 

3 Tin 1 provisions of sections 1 1, 14. 29, 36 to 46 (inclusive), 47 to .70 (inclu- 
sive), 68, 69, GO, 63 and 64 of the Baroda Income-tax Act (No. XXXI of Samvat 
1986) shall apply with the following modifications, namely: — 

General Modification 

(1) All references to “This Act” except those in subsection (2) of section %i, 
section 42, section 44 and in sub-section (1) of section 66 where they list occur shall 
be eon.tiued as reference to “the Act”. 

(li ) (a) All reference to “Income-tax” shall be construed as reference to 
• ‘Excess Profits Tax”. 

( b ) All reference to “Income-tax Officer” shall be construed as refetenoe to 
“Income-tax Officer” shall be oonstrued as references to “the Sir Suba ” 

(c) all it- fere nee to Vahlvatdar or Naib Suba or to both shall be construed as 
reference to Sar Suba. 

Particular Modification 

(iii) In sub-section (2) of section II, sub clause (a) and (b) to proviso (1) to 
clause (c) shall be omitted. 

(iv) In section 14, the words and figures “12 and 13” in sub section (I) shall 
bo omitted. 

(v) For Section 29, th ‘ following section shall be substituted, namely: — 
“Section 29. (1) Where 

(а) the Sar Suba baa determined a sum to be payable unler Section 14 of the 

Art, 

(б) an order has been passed for the payment of a penalty under Sec ion 10 
or 16 ot the Act, or 

(c) an order has been passed for the enhancement ot tax under Section 17 of 
the Act, 

The Sar Suba shall serve on the assess je a notice of demand in the prescribed 
form specifying the sum so payable. 

(2) The amount specified in the notice of demand shall be payable to the 
Accountant General, Baroda state withiu thirty days from the day on which the 
notice is served. 

In section 36, 
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(a) in sub section (1) for the words 'this chapter’ the words "the assessment 
of excess profits” thall be substituted, and 

( b ) in mb Eection (2) for the wolds "under this chapter” the words ‘ for the 
assessment of excess profits” shall be substituted. 

(vii) In stction 39, the following proviso is added, namely:- "Provided that 
the tax may be levied upon and recovered from such non-resident person direct.” 

(viii) In section 43, after the words “jointly and severally liable "the words 
“to assessment under Section 14 of the Act and for” shall be added. 

(ix) In section 44, the words and figure b “this section and the applied eection^ 
45 and 46” shall be substituted for the words “this chaplet.” 

(x) In motion 45, the words and figures “this motion and the applied sections 
44 and 46” shall be substituted for th ‘ words "this chip ter”. 

(xi) In section 46, the words and figures “th’s section and the applied sections 
44 and 45” shall be substituted for the words "this ehapte:”. 

Adaptation of Income-tax Rules. 

4. Rules 17, 21. 22, 23 24, 25, 26,45, 56, GO and 6l shall apply subject to 
the modification that all reference therein to "Income-tax” a id "Income tax Office''* 
or "Vah vatdar” if there be any, shall be constructed as references to "excels 
profits tax” and “the Sar Suba” respectively. 

Form of notice of demand under applied Sec. 29. 

5 The notice of demand or of determination of a deficiency of piofits u*. 
applied section 29 shall be in Foira No. 1 

Forms of notices of assessment under Section 14-A. 

6 . Notice under sub-section ( l) of section 14 A of the Act, shall be in Form 
No. 2 and the Older ot assessment mado under sub section (3) of the said section 
shall be in Form No. 3. 

Form of return under Sec 13 (1). 

7. The letuin required under sub section (1) of section 13 of the Act &haii b© 
in Form No. 4. 

Form of application under Section 6 i3) 

8 An application to the Saisuba under sub-section (3) ot the section 6 of th i 
Act, for a dnei t-ion that the profits of the standard period shall be computed as 
if they wire such greater amount as he thinks just, sh.di be in Form No 5. 

Form of application under Section 26 (1). 

9. An application to the Baroda Government, under sub-section (l) of I ho 
section 26 of the Act tor a direction that the profits of the s an lard period shall b ■ 
computed as :f they were such greater amount as it thinks just, shall be in Form 
No. 6. 

Form of application under Section 26 (3j. 

1 °. An application to the Bjroda Government, under sub- section (3) of sec- 
tion 2b of the Act, lor a direction that such allowance shall be made in computing 
the pioht» ol a business during a chargeable accounting period as the Jlaroda Govern- 
ment thinks just shall be made in Form No. 7. 

Form of application under Rule 7 of schedule II. 

. 11 An application to the Baroda Government under Rule 7 of schedule II of 

the Act for a du ection that in computing the avei age capital of a business during 
the standard period, certain assets shall be excluded lor suoh period as they were 
inheicntly unproductive, shall be made in Form No 8. 

Form of appeal under sec 8 (5). 

12 . An appeal under the proviso to sub section (6J of section 8 of the Act 
shall be made in Form No 9 
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Form of appeal under Section 8 (8). 

13. An appeal under the proviso to sub-section (8) of section 8 of the A#* 
Bh >11 be made in Form No. 10. 

Form of appeal under Sec 10 A (3). 

14 An appeal under sub- section (3) o l se ction 10 A shall be made in Form 
No. 1 1 

Time for notice under Section 8 (2). 

15. The notice under subjection (2) of section 8 of the Act shall be given by 
the persons concerned within the period specified in the notice issue! under sub* 
section ( 1) of sr ction 13 of the Act or within the e xtended period allowed by the 
Saisubi under the proviso thereto. 

Time and manner of appeal under Section 8 (5 ). 

16. An appeal under the proviso to subsection (5) or subsection (8) of sec 4 ion 
8 of the Aofc shall be presented in the office of the Sarsuba by the person carrying on 
the business prior to the transfer or by a person to whom nart of the bnsimgs was 
transferred as t he ca^e may be, within 45 days of the date of the receipt of the 
of the Sirsuba’s apportionments. 

Time for appeal under Section 10A. 

17 An appeal to Hnzur Sadar Adalat against any adjustments made by the 
Sarsuba tindrr section 10A shall be m^de at any time before the expiry of sixty days 
from the date of receipt of the order of assessment effected by the adjustments. 

Procedure of appeal. 

18 The procedure to be followrd in appeals to the Iiuzur Sadar Adalat under 
the Art, shall be the same as that prescribed and followed in respect of other appeals 
to tl at Adalat. 

Procedure on appeals under Sec. 8 (5) and 8 (8). 

19. The Sarsuba shall within fifteen days of the receipt of an appeal under 
proviso to subjection 5 or subsection 8 of section 8 of the Act toward it to the 
Huzur Sadar Adalat for d< fusion. 

Investment holding companies 

20- I n the case of a business consisting wholIj r or mainly in the bolding of 

investment-*. 

(a) the income from investments to be included in the profits of the business 
under the provisions of Rule 4 of schedule I to the Act Bhall be computed exclusive. 

(t ) of all income received by way of dividends or distribution of profits from 
a company carrying on a business to the whole of which the section of the Act im- 
posing excess profits tax applies ; and 

(ji) or the due proportion of all income received by wiy of dividends or dis- 
t-ibuiion of profits from a company carrying on a business to a part of whioh the 
section of the Act imposing excess profits tax applies • 

(b) the investments to be excluded from the capital < inployed in the business 
under Rule 3 of schedule II to the Act shall include. 

(i) all shares in a company carrying on business to the whole of whioh the 
section of the Act imposing the excess profits tax applies ; and 

(ii) the due proportion of all shares in a company caning on business to the 
part only of which the section of the Act imposing the excess profits tax applies. 

Provided that if in relation to any chargeable accounting period, a company to 
whi<h this uile applies gi\es notice to the Sar Suba, within the time allowed under 
Section 13 of the Act, fcr fumbling of a f return in respect of such accounting period 
that the provisions of this mle shall not be applied to it, its profit and average capi- 
tal in relation to such chargeable accounting period shall be computed as if this rule 
has not been made. 

Dated 4th August 2943. 



PART V 

United Kingdom Excess Profits Tax. 

EXTRACT FROM THE ENGLISH FINANCE ACT No. 2 OF 1939. 

(As Amended by the Subsequent Finance Acts upto 1944.) 

PART IH. 

EXCESS PROFITS TAX 

Section 

12. Charge of excess profits tax. 

13. Computation of standard profits. 

14. Provisions as to computation of profits and capital. 

15. Relief in respect of deficiency of profits. 

16. Succession and amalgamation. 

17. Provisions as to interconnected companies. 

18. Relation of excess profits tax to income-tax. 

19. Relation of excess profits tax to national defence contribution. 

20. Repeal of armament profits duty. 

21. Assessment, Collection, Appeals, etc. 

22. Interpretation of Part III. 

Schedules 

Seventh Schedules— Computation of profits and capital for purposes of Excess 
Profits Tax. 

Part I. — Adaptation* of incone-tax principles as to computation of profits. 

Part II. — Provisions for computing capital. 

Charge of Excess Profits Tax. 

12.— (1) Where the profits arising in any chargeable accounting period from 
any trade or business to which this section applies exceed the standard profits, 
there shall, subject to the provisions of this Part of this Act, be charged on the excess 
a tax (to be called the excess profits tax) equal tol the excess. 

(2) Subject as hereafter provided, the trades and businesses to which this sec- 
tion applies are all trades or businesses of any description carried on in the United 
Kingdom, or carried on, whether personally or through an agent, by persons ordi- 
narily resident in the United Kingdom. 

(3) The carrying on of a profession by an individual or by individuals in part- 
nership shall not be deemed to be the carrying on of a trade or business to which 
this section applies if the profits of the profession are dependent wholly or mainly on 
his or their personal qualifications : 

Provided that for the purpose of this sub-section the expression “profession** 
does not include any trade or business consisting wholly or mainly in the making 

(1) These wards have beed added by the Section 26, Finance Act, 1940. 
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of contracts on behalf of ther persons or the giving to other perions of advice of a 
commercial nature in connection with the making of contracts. 

(4) Where the functions of a company or society incorporated by or under 
any enactment consist wholly or mainly in the holding of investments or other 
property, the holding of the investments or property shall be deemed for the purpose 
of this section to be a business carried on by the company or society. 

(5) All trades or businesses to which this section applies carried on by the 
same person shall be treated as one trade or business for the purposes of this Part of 
this Act. 

Compulation of standard profits. 

IS.— (1) For the purposes of this Part of this Act, the standard profits of a 
trade or business shall, in relation to any chargeble accounting period, be taken, 
if the person carrying on the trade or business so elects, to be the minimum amount 
specified in sub-section (2) of this section, and, in the obsenee of such an election, to 
be the amount of the standard profits for a full year computed in aooordanoe with 
the provisions of sub-sections (3) to (9) of this section : 

Provided that in relation to a chargeable accounting period which is less than 
twelv months the standard profits shall be taken to be the amount in question pro* 
portionately reduced so as to correspond with the length of the period. 

1[(2) The minimum amount referred to in sub-section (1) of this section is one 
thousand pounds, or, in the case of a trade or business carried on by a partnership 
or by a company the directors whereof have a controlling interest therein, suoh greater 
sum, not exceeding six thousand pounds, as is arrived at by allowing one thousand 
five hundred pounds for each working proprietor in the trade or business : 

Provided that if, in the oase of a trade or business carried on by a single indi- 
vidual, a partnership or such a company as aforesaid, the Commissioners, having 
regard to the nature of the business and the size of the business as shown by the 
value of the assets employed therein, are satisfied that the said greater sum is in 
adequate, they may, if thoy think fit, direct that there ehall be allowed in respect of 
not more than four working proprietors such additional sum, not exceeding one 
thousand pound for each individual work ; ng proprietor or four thousand pounds in 
the aggregate, as may be specified in the direction. 

In this subsection — 

(a) the expression ‘'working proprietor” means a proprietor who has, during 

more than one-half of the chargeable accounting period in question, 
worked full time in the actual management or conduct of the trade or 
business; 

(b) the expression “proprietor” means, in the case of a trade or business 
carried on by a partnership, a partner therein, and, in the oase of a 
company, any director thereof owning not less than one-twentieth of 
the share capital of the company. 

(3) If the trade or business was commenced on or before the first day of July, 
nineteen hundred and thirty-six, the standard profits for a full year shall be ascer* 
tained by reference to the profits of the standard period as hereinafter defined and 
subject as hereinafter provided, shall be, where the standard period is one year, 
the amount of those profits and, where the standard period ia two years, half the 
Amount of those profits: 

Provided that if the average amount of the capital employed in the trade or 
business in any chargeable accounting period is greater or less than the average 
amount of the capital employed therein in the standard poriod, the standard profile 
for a full year shall, in relation to that chargeable accounting period, be moreaseif. 


(1) This clause has been added by the Section 31, Finance Act, 1940. 
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or, as the case may be, decreased, by the statutory pe rcentage of the increase or 
decrease in the average amount of the capital employed in the trade or business. 

(4) If the trade or business was commenced on or before the first day of 
January, nineteen hundred and thirty-five, the standard period shall be, at the option 
of the person carrying on the trade or business, either the year nineteen hundred and 
thirty-five, the year nineteen hundred and thirty-six, the years nineteen hundred 
and thirty-five and nineteen hundred and thirty-seven or the years nineteen hundred 
and thirty-six and nineteen hundred and thirty-seven. 

(5) If the trade or business was commed after the first day of January, nineteen 
hundred and thirty-five, and on or before the first day of January, nineteen hundred 
and thirty- six, the standard period shall, at the option of the person carrying on 
the trade or business, be the year nineteen hundred and thirty-six or that and the 

following year. 

(6) If the trade or business was commenced after the first day of January, 
nineteen hundred and thirty-six, and on or before the first day of July in that year, 
the standard period shall be such consecutive period of twelve months ending not 
later than the end of June, nineteen hundred and thirty-seven, as the person on the 
trade or business may select. 

(7) ....(*) 

(S) In the case of a trade or business commenced after the first day of July, 
nineteen hundred and thirty-six, the standard profits for a full year shall, in relation 
to any chargeable accounting period, be statutory percentage of the average amount 
of the capital employed in the trade or business in that chargeable accounting 
period. 

(9) In this section the expression “statutory percentage” mean — 

(a) in relation to a trade or business carried on by a body corporate (other 
than a company the directors whereof have a controlling interest (therein, 
eight per cent. 

J[(6) in relation to a trade or business carried on by a partnership of which 
one or more of the parthers is a body corporate which is not a company 
the directors wheieof have a controlling interest therein, such a rate 
per cent, as is equivalent to] — 

(i) eight per cent, on so much of the average amount of the capital 
employed in the tiade or business in the chargeable accounting period 
as represents the share of any such body corporate; and 

(ii) ten per cent, on the remainder of that amount ; 

(c) in relation to a trade or business to which neither of the foregoing 
paragraphs of the sub-section applies, ten per cent. 

Provided that in relation to ary decrease of capital the statutory percentago 
shall be in all cases six per cent. 

Provisions as to computation of profits and capital. 

14 .— (1) For the purposes of this Fart of this Act, the profits arising from a 
trade or business in the standard peiicd or in any chargeable accounting period shall 
be separately computed, and shall be so computed on income-tax principles as adap- 
ted in accordance with the provisions of Part I of the Seventh Schedule to this 
Act; 

Provided that where a stR ndeid period or chargeable acoounting period is not 
an accounting period, the profits or losses of the trade or business for any accounting 
periods wholly or partly included within the standard period or chargeable accounting 

(*) R epeeled and replaced by Section 27, Finance Act, 1940. 

(1) This cU.uf© bob been added by the Section SI (2), Finance Act, 1940. 
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period shall be so computed as aforesaid, and such division and apportionment of 
those profits or losses and such aggregation of tnose profits or losses, or any appor- 
tioned part thereof, shall be made as appears neoessary to arrive at the profits 
arising in the standard period or chargeable accounting period; and any such appor- 
tionment shall be made in proportion to the number of months or fractions of months 
in the respective periods, unless the Commissioners, having regard to any special 
eiroumstances, otherwise direot. 

For the purposes of this sub-section, the expression “income-tax principles” 
in relation to a trade or business means the principles on which the profits arming 
from the trade or business are computed for the purposes of income-tax under Case 
I of Schedule J), or would be so computed if income-tax were chargeable under that 
Case in respect of the profits so arising. 

(2) The average amount of the capital employed in a trade or business in the 
standard period or any chargeable accounting period shall be computed in aooord- 
ance with Part II of the Seventh Schedule to this Act. 

1(3) * * * * * 

Relief in respect of deficiency of profits. 

15 . — (l) For the purposes of this Part of this Aot a deficiency of profits shall 
be deemed to have occurred in a t rade or business in any chargeable accounting 
period if the profits arising from the trade cr business in that period are less than 
the standard profits, or if a loss is sustained in the trade or business in that period; 
and the amount of the deficiency occurring in any such period shall be taken to be — 

(a) where profits have been made in the period, the amount by which those 
profits fall short of the standard profits; 

( b ) where a loss has been sustained in the period , the amount of the loss 
added to the amount of the standard profits. 

(2) Where a deficiency of profits occurs in any chargeable accounting period in 
any trade or business, the profits chargeable with excess profits tax arising from the 
trade or business shall be deemed to be reduced t and relief shall be granted in aocor- 
with the following provisions: — 

(а) the aggregate amount of the profits so chargeable for the previous charge- 
able accounting periods Bhall be deemed to be reduoed by the amount of 
the deficiency, and the amount of excess profits tax payable in respect 
thereof shall be deemed to be reduced accordingly, and the relief necessary 
to give effect to the reduction shall be given by repayment or otherwise. 

(б) where the amount of the deficiency exceeds the aggregate amount of the 
profits so chargeable for the previous chargeable accounting periods, the 
balance of the deficiency shall bo applied in reducing any profits so 
chargeable for the next subsequent chargeable accounting period, and if 
and so far as it exceeds the amount of those profits, any profits so 
chargeable for the next subsequent chargeable aooounting period, and 
so on.2 

Succession and amalgamation. 

16. — (1) as from the date of any change in the persons carrying on a trad© 
or business, the trade or business shall, subject to the provisions of this section, be 
deemed for the purposes of this Part of this Act to have been discontinued, and a 
new trade or business to have been commenced. 

(2) Where the change took palace before the first day of April, nineteen 
hundred and thirty-nine, and consisted hi the death or retirement of a partner, or the 
taking in of a partner, the persons carrying on the trade or business after the ohang© 

(1) Sub-clause (3) has been repealed by Section 36, Finance Aot, 1040. 

(f) For reference See Section 26 (2), Finance Aot, 1940, 
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may by notice in waiting to the Commissioners, elect that, for the purposed of the 
provisions of the Part of this Act relating to th9 computation of standard profits, the 
trade or business not be deemed to have boon discontinued. 

(3) A trade or business shall not, for the purposes of the provision of this Par*, 
of this Act relating to the computation of standard profits, be deemed to be dis- 
continued by reason of any change accurring on or after the first day of April, 
ninteen hundred and thirty-nine, in the persons carrying it on, and the standard 
profits of the trade or business in relation to any chargeable accounting period shall 
be computed accordingly, and, in particular, in computing the capital employed in 
the trade or business after the change, no regard shall be had to any consideration 
given in respect of the transfer of the trade or business or any of the assets thereof 
<>n the occasion of the change,* 

(4) Where, on or after the first days of April, nineteen hundred and thirty- 
nine, two or more trades or businesses are amalgamated, the resulting trads or 
business shall be treated for the purposes of the provisions of this Part of this Act 
relating to the computation of standard profits as if — 

(а) it had been in existence throughout the period during which there wero 

in existence any of the former trades or businesses; 

(б) any profits made or losses incurred or capital employed in any of those 
former trades or busintHo? had been made, incurrred or employed in 
the resulting trade or business; and 

(c) any assets of any of those former trades or businesses had become assets 
of the resulting trade or business when they became assets of the former 
trade or business; 

and, in particular, in computing the capital employed in the resulting trade 
or business, no regard shall b>i had to any consideration given in respect 
of the transfer of any of those former trades or businesses or any of the 
assets thereof on the occasion of the amalgamation* 

(5) Where, on or after the first day of April, ninettsn hundred and thirty-nine, 
part of a trade or business is transferred as a going concern by the p arson theretofore 
carrying" it on to another person, the part transferred and the part not transferred shall 
each be deem?d for the purposes of the provisions of this Act, relating to the com- 
putation of standard profits to be a continuation of the original trade or business, 
and the said provisions, including the provisions of this section relating to amal- 
gamations, shall apply accordingly;* 

Provided that, for the purpose aforesaid, such apportionments shall be made 
of the profits made, and losses incurred, and the capital employed, in the original 
trade or business, and of any assets of the original trade or business ; as n ay 
appear to the Commissioners, or, on appeal to the Board of Referees, to the Board, 
to be just. 

(6) Notwithstanding anything in the foregoing provisions of the section,* 

^ Where — 

(a) a trade or business which was commenced before the first day of January 
nineteen hundred a*d thirty -five, or the main part of such a trade or 
business, was transferred on or after that and before the first day 
of April, nineteen hundred and thirty-nine, by the person carrying it on 
another person; or 

(b) a trade or business which was commenced on or after the said first day 
of January but before the second day of July, nineteen hundred and 

( 1) For reference See Section 38 (2) and i4), Finance Act, 1940, 

(2) The words “aubjet to any necessary modification'* have been deleted by Section 38 

Finance Act, 1940. 

(8) For reference See Seotion 38 (2) and (4', Finance Act, 1940. 

(4) This clause has been amended by Seotion 38 (3), Finance Aot, 1940. 
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thirty-six or the main part of such a trade or business, was transferred 
before the said first day of April by the person carrying it on ,o another 
person. 

the Commissioners if they are satisfied that the trade or business carried on 
after the transference was not substantially different from the trade or 
business or part transferred, may, on the application of the person 
carrying on the trade or business after the transference, treat that per- 
son, for & the purposes cf the provisions of this Act, relating to the com- 
putation of standard profits, as if he had carried on the transfered trade 
or business or part of a trade or business as from the dute of the 
commencement of that trade or business* * 1 

Provided that if the Commissioners refuse an application under this sub- 
section * *1 the applicant any appeal to the Board of Referees. 

Provisions as to interconnected companies. 

17.— (1) Where any interest, annuity or other annual payment, or any royalty 
or rent, is paid by one body corporate to another body corporate, and one of those 
bodies corporate is a subsidiaiy of the other, or both are subsidiaries of a third body 
corporate, the capital, profits and losses of both bodies corporate shall be computed 
for tt»e purposes of this Part of this Act as if — 

(a) the interest, annuity, annual payment, royalty or rent were not payable ; 

(b) any debt in respect of which any such interest is payable did not exist ; 
and 

(c) any asset in respect of which any such royalty or rent is payable were the 
property of the body corporate paying the royalty or the rent. 

(1-A) Where — - 

(a) any debt is owing to any body corporate by another body corporate ; and 

( b ) one of those bodies corporate is a subsidiary of the other, or both are 

subsidiaries of a third body corporate ; and 

(e) on interest is payable in respect of the debt, but the circumstances in 
which the debt came into existence or is allowed to continue to exist 
are such that the debt represents in substance capital employed in the 
trade or business of the debtor body corporate, 

the capital of both bodies corporate shall be computed as if the debs did 
not exist.2 

( 2 ) 

(3) 

(4) 

<S) 

(6) For the purposes of this section, a body corporate shall be deemed to be a 
subsidiary of another bodj r corporate if and so long as not less than nine- tenths 
of its ordinary share capital is owned by that other body corporate, whether 
directly or through another body corporate or other bodies corporate, or partly 
direct 1 ^ and partly through another body corporate or other bodies corporate ; and 
the provisions of eub- sections (2) and (3) of section 42 of, and Part I of the Fourth 
Schedule to the Finance Act, 1938, shall have effect for the purposes of this sub- 
section as they have effect for the purpeses of the said section 42. 

Relation of excess profits tax to income tax. 

jg. (1) The amount of the excess profits tax payable in respect of a trade or 

business for any chargeable accounting period shall, in confuting for the purposes 
of income-tax the profits and gains arising from that trade cr business, be allowed to 
be deducted as an expense incurred in that period : 

(1) Amended by Sceticn 38 <5\ Finance Act, 1940. 

(2) Added by Section 28 (2), Finance Act, 1940. 

(3) Omitted by Section 28 (3), Finance Act, 1940 and fifth Schedule, of Finance Act, 1940 have 

been provided. 
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Provided that where, under the provisions of this Act relating to deficiencies 
of profits, relief is given by way of repayment from excess profits tax chargeable for 
any chargeable accounting period previous to that in which the deficiency occurs, 
the amount of the deduction allowed under this seotion shall not bs altered but the 
amount repayable shall be taken into account in computing the profits and gains 
of the trade or business for the purposes of inoome-tax as if it were a profit of the 
trade or business accruing in the chargeable accounting period in which the deficiency 
occurs. 

(2) The provisions of this section do not apply to the computation of the profits 
of a trade or business for the purposes of the national defence contribution. 

Relation of excess profits tax to nathnal defence'contribulion. 

19 — (1) Tn the case of each chargeable accounting period to which this section 
applies, there shall be computed the total excess profits tax chargeable for that p3riod 
and all previous chargeable accounting periods to which this section applies, and the 
total national defence contribution chargeable for all those periods. 

l[ln computing the said total excess profits tax the national defence contribu- 
tion shall bo disregarded except in computing capital, and in computing the said 
total national defence contribution excess profits tax shall be Altogether disreg irded.) 

(2) If, in the case of any chargeable accounting period to which this section 
applies, the total national defence contribution computed under sub-section (l) of 
this seotion is the higher, the national defence contribution and not excess profits 
tax shall be charged in respect of that period, but in any other event execss profits 
tax, and not the national defence contribution, shall be charged in respect of that 
period ; 

Provided that the amount charged shall not in any event exceed the difference 
between the higher of the said totals and the total of the amounts, whether of natio- 
nal defence contribution or excess profits tax, charged (and not repaid) in respect of 
the previous chargeable accounting periods, if any, to which this section applies. 

(3) Where the profits chargeable with excess profits tax arising in any charge- 
able accounting period to which this section applies are deemed to be reduced by 
reason of a deficiency occurring in any subseq lent chargeable accounting period, the 
amount of excess profits tax repaid or otherwise allowed shall, notwithstanding the 
reduction, not exceed such an amount as will reduce the total excess profits tax 
chargeable for all the chargeable accounting periods (up to and including that in 
which the deficiency oocurs) to the total national defence contribution which would 
have been chargeable in respect of all those periods 2[if the provisions of this Part 
of this Act, except the provisions of section 20 thereof (which abolishes armaments 
profits duty) had not been passed.] 

3[(4) The chargeable accounting periods to which this section applies are the 
chargeable accounting periods (as defined by this Part of this Act in relation to excess 
profits tax) which fall within the years of charge to the national defence contribu- 
tion ; 

Provided that where part only of a chargeable accounting period as so defined 
falls within those years, this section shall have effect as if that part were a separate 
chargeable accounting period as so defined, and as if the profits or losses of that 
separate chargeable accounting period were an apportioned part of the profits or 
losses arising in the whole period.] 

(5) Where a chargeable accounting period to which this seotion applies is 
not also a chargeable accounting period for the purposes of national defence con- 
tribution — 


(1) Amended by Seotion 39 (1), Finance Act, 1940. 

(2) This .clause has been amended by Section 39 (2), Finance Act, 1940. 

(3) This clause has been replaced by the Ninth Schedule, Finance Act, 1942. 
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(«) references to the national defence contribution for that chargeable 
accounting period Bhall be taken to be referenc s to a sum arrived at by 
apportioning and aggregating the amounts of national defence contribu- 
tion payable in respect of any chargeable accounting period (as defined 
for the purposes of the national defence contribution) which falls wholly 
or partly within the first mentioned chargeable accounting period ; 

(b) effect shall be given to any provision of this section requiring relief to bo 
given trom the national defence contribution payable in respect of a 
chargeable accounting period to which this section applies by apportion- 
ing the amount of that relief among the chargeable accounting periods 
(as defined for the purposes of the national defence contribution) which 
fall wholly or partly within the first mentioned chargeable accoun ing 
period, and making reductions accordingly in the amounts payable by 
way of national defence contribution in respect of those periods. 

(fi) Any apportionment required to be made by this section shall be made by 
reference to the number of months or fractions of months in the period to which the 
apportionment relates. 

Repeal of armament profits duty. 

20. — Armament profits duty shall not be charged and accordingly Part III of 
tlio Finance Act, 1939, and the Ninth Schedule to that Act are hereby repealed. 

Assessment, Collection, Appeals, etc. 

21. — (1) Excess profits tax shall be assessed and collected by the Commissioners, 
and shall be due and payable at the expiration of one month from the date of assess- 
ment, and shall be recoverable as a debt duo to His Mejesty from the person on whom 
it is assessed. 

(2) The provisions of the Fifth Sohedule to the Finance Act, 1937 (which relate 
to the assessment and the collection of the national defence contribution, appeals and 
supplementary provisions), including the provisions therein enabling the Commis- 
sioners to make regulations, shall have effect with respect to excess profits tax as 
they have effect with respect to the national defence contribution : 

Provided that 

(a) no appeal shall lie to the General or Special Commissioners in respect of 
any matter with respect to which an appeal lies to the Board of Referees, 
or which is by this Part of this Act to be decided by that Board, or is 
left to the discretion of the Commissioners ; 

(ft) the Commissioners shall have the like power of making regulations with 
respect to the hearing of appeals and the deciding of any matters by the 
Board of Referees under this Part of this Act as they have of making 
regulations with respect to the hearing of appeals under Part II of the 
said Schedule. 

Interpretation of Part III. 

22- For the purposes of this Part of this Act — 

(a) the expression “the Commissioners” means the Commission of Inland 
Revenue; 

(b) the expression “the Board of Referees” means the Board of Referees 
for the purpose of Rule 6 of the Rules applicable to Cases I and II of 
Schedule D of the Income Tax Act, 1918; 

(c) )he expression “company” and “director” * * * have the same mean- 

ings as they have for the purposes of the Fourh Schedule to the Finance 
Act, 1 1937; 


♦Certain words T have bee.i omitted by Section 41, Finance Act, 1940. 
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(<*) the expression “the fixed rate,” in relation to share capital other than 
ordinary share capital, includes a rate fluctuating in accordance with 
the standard rate of income-tax; 

(e) the expression “chargeable accounting period” means, in relation to 
excess profits tax — 

(a) any accounting period beginning on or after the first day of April, 
1939; and 

(b) so much of any accounting period beginning before that date as- 
falls on or after that date. 

(/) the accounting periods of a trade or business shall be determined in the 
same manner as the accounting periods of a trade or business are direc- 
ted by sub-section (2) of section twenty of the Finance Act, 1937, to- 
be determined for the purposes of the natinal defence contribution. 

SEVENTH SCHEDULE 

Section 14. 

COMPUTATION OF PROFITS AND CAPITAL FOR PURPOSES OF 
EXCESS PROFITS TAX. 

PART I 

Adaptations of Income Tax Principles as to Computations of Profits 

|. The profits shall be taken to be the actual profits arising in the accounting 
period, and the principles of computing profits by reference to any other period and 
of allowing losses sustained in any other period to be carried forward shall not be* 
followed. 


2. There may de deducted in respect of any accounting period a sum (ascer- 
tained on the like basis as the amount of a deduction for wear and tear is ascertained 
under rule 6 of the Rules applicable to Cases I and II of Schedule D) which repre- 
Bents the diminution in value by reason of wear and tear during that period of any 
plant or machinery in respect of which a deduction can be made under the said 
Rule 6, plus, in the case of an accounting period which constitutes or includes the 
whole or any part of the standard period, ten per cent., and in the case of any other 
accounting period, twenty per cent, of that sum. 

3 . — i[(l) where any buildings, plant or machinery have, after the begin- 
ning of the yea nineteen hundred and thirty-seven, been provided for the purposes 
of the trade or business by the person carrying on the trade or business, then, if 
either — 

(a) on such date as Parliament may hereafter determine, the building-., 
plant or machinery have, wholly or partially, become obsolete or ceased 
to be reqiured and the valve thereof is less than the net cost thereof ; or 

(b) the buildings, plant or machinery are sold before the said date at a 
price which is less than the net cost thereof, 

and, in either ease, the defiicieney is wholly or mainly ascribablo to conditoins 
prevailing as a consequence of the present war, and exceeds. 

(i) the, aggregate amount of any deductions for wear and tear or depreci- 
ation already allowed in respect of the buildings, plant or machinery 
otherwise than under this paragraph (together with the appropriate 
proportion of any deductions for wear and tear or depreciation given for 
income-tax purposes for the year 1938-39 or any previous year of assess- 
ment) ; plus 


(1) New paragraph ha8 been substituted for the old by paragraph (1), Third Schedule, Finance 
Act, mi. 
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(ii) any payments made to or to be made under Part I or Part II of the 
War damage Act, 1941, in respect of damage to the buildings, plant or 
machinery, other than payments in respect of damage made good before 
the said date or before the previous sale of the buildings, plant or machi- 
nery, as the case may be, 

there shall be allowed in respect of each accounting period which constitutes 
or includes a chargeable accounting period such proportion of the exoes9 
as is properly attributable to that accounting period; and if any plant or 
machinery in respect of which an allowance has been made under this 
paragraph is replaced, no allowance other than that made under this 
paragraph shall * e made in respect of the amount expended in replace- 
ment thereof. 

The reference in this sub-paragraph to deductions for wear and tear shall be 
construed as including a reference to the additional percentage for which 
provisions is made by paragraph 2 of this Part of this Schedule, and, in 
the case of a deduction for income-tax purposes, to the additional de- 
duction under Section eighteen of the Finance Act, 1932, or under that 
section as amended by Section twenty-two of the Finance Aot, 1938.] 

(2) Pending an ascertainment whether any allowance falls to be made under 
sub-paragraph (1) of this paragraph in respect of buildings, plant or machinery, the 
Commissioners, if they are satisfied that any buildings, plant or machinery provided 
as atoresaid are of such a character that it is likely that the conditions specified 
in the said sub-paragraph will be fulfilled in the case thereof, may allow in any acco- 
unting period which constitues or includes a chargeable accounting period such sums 
as they think fit, not exceeding ten per cent, (or, if the accounting period is less than 
a year, a proportionately reduced amount) of the net cost of the buildings, plant or 
machinery, but any such allowance shall be provisional only, and on the coming of 
the said date, or as the case may be, on the previous sale of the buildings, plant or 
machinery, the amount thereof shall be adjusted so as to accord with the provisions 
of the said sub- paragraph. 

l[(3) In this paragraph, the expression “net cost” means, in relation to any 
buildings, plant or machinery, the cost of the provision thereof (being cost of a capi- 
tal nature), less any sum provided, or to be pnrided, directly or indirectly by the 
Crown or by any government or public or local authority, whether in the United 
Kingdom or elsewhere, or by any other person other than the person or persons 
carrying on the trade or business, towards the cost of the provision of the buildings, 
plant or machinery, or towards any wear and tear or depreciation thereof, not being 
a sum provided, or to be provided, either by way of ban or under Part T or Part II 
of the War Damage Act, 1941 ; and references to Part I of the War Damage Act, 
1941, shall be construed as including references to any similar Act relating to war 
damage to which the said Part I does not apply ] 

4 . The principles of the Income Tax Acts under which deductions are not 
allowed for interest, annuities or other annual payments payable out of the profits, 
or for royalties, 2 or (in certain cases) for rent, and under which the annual value 
of lands, tenements, hereditaments or heritages occupied for the purposes of a business 
is excluded, and under which a deduction may be allowed in respect of such annual 
value, shall not be followed: 

Provide 1 that — 

(a) nothing in this paragraph shall authorise any deduction in respect of any 

payment of dividend or distribution of profits ; 

• 

(b) for the purposes of this paragraph, any additional deduction allowable 
for income-tax purposes by virtue of the proviso to paragraph (2) of 
Rule 5 of the Rules applicable to Cases I and II of Schedule D, and any 


(1) Substituted for old by paragraph (2), Third Schedule, Finance Aot, 1941. 

(2) For reference See Seotion 14, Finanoe (No. 2) Aot, 1940. 
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deduction allowable for those purposes under section eighteen of tho 
Finance Act, 1919, shall not be treated as a deduction in respect of 
annual value. 

5 — The provisions of sub-section (4) of section twenty-seven of the Finanoe 
Act, 1920 (which disallows deductions on account of the payment of Dominion in- 
come-tax shall not apply. 

6 . — (1) Income received from investments shall be inoluded in the profits in tho 
profits in the cases and *[to the extent provided in sub-paragraphs (2) and (2A) of 
this paragraph] and not otherwise. 

(2) In the case of business of a building society, or of a banking business, 
assurance business or business consisting wholly or mainly in the dealing in or hold- 
ing of investments, the profits shall include all income received from investments, 
being income to which the persons carrying on the business are beneficially entitled. 

2[(2A) In the case of a trade or business part of which consists in banking, 
assurance or dealing in investments not being a business to which sub-paragraph (2) 
of this paragraph applies, the profitB shall include all income received from invest- 
ments held for the purposes of that part of the trade or business, being income to 
which the persons carrying on the trade or business are beneficially entitled.] 

(3) Where the person carrying on a trade or business is the beneficial owner of 
any investments, the income from which is by virtue of the provisions of this para- 
graph not to be taken into account in computing the profits of the trade or business, 
and a deduction would apart from the provisions of this paragraph fall to de made in 
respect of interest on borrowed money, the deduction (if any) to be made in respect 
of that interest shall be computed as if the principal of the borrowed money were 
reduced by the value of those investments : 

Provided that where the person carrying on the trade or business is not a body 
corporate no such reduction shall be treated as made in the principal of any borrowed 
money in respect of any investments unless the investments are mortgaged, charged 
or pledged as security for the repayment of that money and interest thereon. 

3[(4) The reference in sub-paragraphs (2) and (2A) of this paragraph to income 
received from investments shall not, in cases where the persons carrying on the trade 
or business are neither domiciled nor ordinarily resident in the United Kingdom, 
include any interes' received from tax-free Treasury securities unless the conditions 
of the issue of the securities so provide ; and where any interest on tax-free Trea- 
sury securities is, in accordance with the provisions of this sub- paragraph, left out 
of account in computing the profits of the trade or business, any expenses attribu- 
table to the acquisition or holding of, or to any transaction in, the securities and 
any profitB or losses so attributable (but not, save as provided by sub-paragraph (3) 
of this paragraph, the interest on any money borrowed for the purposes of acquiring 
the securities) shall also be left out of account in computing the profits of the trade 
or business. 

In this sub-paragraph the expression "tax-free Treasury securities" means any 
eecurities issued by the Treasury under the power conferred by Section forty-seven 
of the Finance (No. 2) Act, 1915, or under the power conferred by Section twenty- 
two of tho Finance (No. 2) Act, 1931. 

Any reference in this Schedule to income which is by virtue of tho provisiona 
of this paragraph not to be taken into aocounts in computing the profits of a trade 
or business shall be construed as including a reference to interest left out of account 
in accordance with this sub-paragraph] 

7 . — Subject to tho provisions of the last ,fo regoing paragraph, the profits shall 
include all such income arising from the trade or business as is chargeable to income- 


(1) Amended by S. 33 (3) of Finance Act, 1940. 

(2) Added by 8. 33 (3) of Finance Act, 1940. 

(3) Added by S. 33 (4) of Finance Act 1940. 



12 


EXCESS PROFITS TAX ACT, 1940 


tax under Case I of Schedule D, or would be so chargeable if the profits of the trade 
or business were chargeable under that Case, except inoome whioh is, or would be, 
exempted from income-tax by virtue of section thirty-nine of the Inoome Tax Act, 
1918, or section thirty of the Finance Act, 1921. 

8. — No deduction shall be made on account of liability to pay, or payment of. 
United Kingdom income-tax the national defence contribution, or excess profits tax. 

9. — No deduction shall be made in respect of any transaction or operation of 
any nature if and so far as appears that the transaction or operation has artificially 
reduced or would artificially reduce the profits. 

10. — [(l) In the case of a trade or business carried on, in any accounting period 
which constitutes or includes a chargeable accounting period, by a company the 
directors whereof have, throughout that accounting period, a controlling interest 
therein — 

(a) in computing the profits for that accounting period; and 

(b) if the standard profits of the trade or business are computed by refere- 
nce to the profits of a standard period, also in computing, in relation to 
any such chargeable accounting period, the profits for the standard per : ocL 
no deduction shall be made in respect of directors’ remuneration. 

In this sub-paragraph the expression ‘'directors, remuneration” does not in- 
clude the remuneration of any director who is required to devote substantially th i 
whole of bis time to the service of the company in a managerial or technical capa- 
city, and is not the beneficial owner o£ or able, either directly or through the medi- 
um of other companies or by any other indirect means, to control, more than five 
per cent, of the ordinary share capital of the company. 

(2) If, in the case of a trade or business carried on by a company in any ac- 
counting period which constitutes or includes a chargeable accounting period, the 
directors of the company — 

(a) have, in any part of that accounting period; or 

(b) had during the whole or any part of any previous accounting period 
which includes the whole or any part of any chargeable accounting 
period or the whole or any part of the standard period (if any), 

a controlling interest therein, and the case is not one to which sub-paragraph 
{1) of this paragraph applies, then, except in so far as the Commissioners otherwise 
direct, no deduction shall be made in respect of directors’ remuneration either in 
computing the profits for the first-mentioned accounting period or in computing, in 
relation to any chargeable accounting period wholly or partly included in that ac- 
counting period, the profits of the standard period (if any). ]l 

11 . — Where the performance of a contract extends beyond the accounting 
period, there shall (unless the Commissioners, owing to any special circumstances^ 
otherwise direct) be attributed to the accounting period such proportion of the entire 
profits or loss whioh has resulted, or which it is estimated will result, from the com- 
plete performance of the contract as is properly attributable to the accounting 
period, having regard to the extent to which the contract was performed therein. 

12 . — Where, in respect of any profits arising from a trade or business, relief 
from income-tax chargeable in the United Kingdom is granted by virtue of arrange- 
ments with the Government of any other country, being arrangements whioh for the 
time berng have effect either— 

(a) under section eighteen of the Finanoe Act, 1923 (whioh as anu*idcd by 
section thirty-one of the Finance Act, 1924, and section nine of tie 


(I) This has been replaced by 8. 33 (5) Finance Act 1940. 
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Finance Act, 1931, provides for the relief of shipping and air transport 
from double taxation); or 

(b) under section seventeen of the Finance Act, 1930 (which provides for 
the relief of certain agencies f rom double taxation), 

those profits shall not be included in the profits arising from that trade or 
business, if and so long as the profits of trades or businesses whioh, by virtue of 
those arrangements, are relieved from income-tax chargeable in that other country, 
are relieved from all taxes chargeable in that other country on the profits of trades 
or businesses. 

13. — In computing the profits of a local authority from any trade or business 
carried on by that authority, a deduction shall be made equal to the total amount 
which is required to be raised by them for sinking fund purposes in connection with 
that trade or business in respect of the accounting period. 

PART II 

PROVISIONS FOR COMPUTING CAPITAL 

|. — (1) Subject to the provisions of this Part of this Schedule, the amount of 
the capital employe! in a trade or business (so far as it does not consist of money) 
shall be taken to be — 

(а) so far it consists of assets acquired by purchase on or after the commen- 
cement of the trade or business, the price at which those assets wero 
acquired, subject to the deductions hereafter specified; 

(б) so far as it consists of assets being debts due to the person carrying on 
tho trade or business, the nominal amount of those debts, subject to the 
said deductions; 

(c) so far as it consists of any other assets which have been acquired other- 
wise than by purchase as aforesaid, the value of tho assets when they 
became assets of the trade or business, subject to the said deductions. 

(2) The price or value of any assets other than a debt shall be subject to the 
following deduct ions — 

(a) a deduction of any sum contributed, directly or in directly, out of the 
Consolidated Fund of the United Kingdom or Northern Ireland, or out 
of moneys provided by the Parliament of the United Kingdom or the 
Parliament of Northern Ireland, towards the acquisition of the asset; 

(b) any such deductions for wear and tear or for depreciation as are authori- 
eed by the Income Tax Acts or Part I of this Schedule. 

l[(c) any othe such deductions in respect of reduced value of assets as am 
allowable in computing profits for the purposes of income-tax.] 

and, in the case of a debt, the nominal amount of the debt shall be subject to any 
deduction which has been allowed in respect thereof for income-tax purposes. 

(3) Where the price of any asset has been satisfied otherwise than in cash, th© 
then value of the consideration actually given for the asset shall be treated as th© 
price at which the asset was acquired. 

(4) For the purposes of the provisions of sub-paragraph (2) of this parar- 
graph relating to deductions for wear and tear or depreciation — 

{a) and additional percentage allowed under section eighteen of the Finance* 
Act, 1932, or under that section as amended by section twenty two of 
the Finance Act, 1938, or under paragraph 2 of Part 1 of this Scheduf© 
shall be treated as part of a deduction for wear and tear; 

(6) any additional deduction allowable for income-tax purposes by virtue 
of the proviso to paragraph (2) of Rule 5 of the Rules applicable to 


(\) Added by S. 34 (3), Finance Act, 1940. 
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Cases I and II of Schedule D, and any deduction allowable for thosa 
purposes under section eighteen of the Finance Act, 1919, and any 
allowance made under paragraph 3 of Part I of this Schedule shall bo 
treated as a deduction for depreciation. 

2.-0) any borrowed money and debts shall be deducted, and in particular 
any debt for income-tax computed by reference to the standard rate or for the 
national defence contribution or excess profits tax in respect of the trade or business 

shall be deducted 

Provided that any such debt for income-tax or the national defence contri* 
tuition or excess profits tax shall, for the purposes of this Part of this Schedule, be 
deemed to have become c 1 ue — 

(a) in the case of income-tax, on the first day of January in the year of 
assessment for which the tax is assessable; 

(b) in the cai-e of the national defence contribution or excess profits tax, on 
the first day after the end of the chargeable accounting period in respect 
of which the contribution or tax is assessable; 

notwithstanding that the income-tax, national defence contribution or excess profits 
tax may not have been assessed until after those dates respectively. 

l[The debts to be deducted under this sub-paragraph shall include — 

(a} any such sums in respect of accruing liablities as are allowable as a 
deduction in computing profits for the purposes of excess piofits tax, 
or would have been so allowable if the period for which the amount of 
capital is being computed had been a chargeable accounting period, and 

(ft) in the case of the business of an assurance company, also any sums 
representing profits of its life assurance business belonging or allocated 
to, or reserved for, or expended on behalf of, policy holders or annuitants 
(being sums which would be excluded, under sub-section (1) of Section 
sixteen of the Finance Act, 1923, in computing the profits of the com- 
pany for the purposes of the Income Tax Act), 
and all the said sums shall be deducted notwithstanding that they have not become 
payable.] 

(2) Where any debt for the excess profits tax assessable in respect of any 
period is to be deducted under the paragraph, the amount thereof shall not be redu- 
ced as the result of any relief to be given in respect of a deficiency of profits occu- 
rring in any subsequent period, and the amount of any such relief shall be treated 
as having become an asset of the tiade or business on the first day after the end of 
-chargeable accounting period in which the deficiency occurred. 

3- — Any investments the income from which is by virtue of the provisions of 
Part I of this Schedule not to be taken into account Id computing the profits of the 
trade or business, and any mone>s not required for the purposes of the trade or 
business, shall be left out of account, but where any investments in the benefioial 
ownership of the person carrying on the trade or business are so left out of account, 
the sum (if any) to be deducted under the last preceding paragraph in respect of 
borrowed money shall be computed as if the principal of the borrowed money were 
reduced by the value of those investments: 

Provided that where the person carrying on the trade or business is not a body 
corporate, no reduction *hall be treated as made in the principal of any borrowed 
money in respect of any investments unless the investments are mortgaged, charged 
©r pledged as security for the repayment of that money and the interest thereon. 

4 — For the purpose of ascertaining the average amount of capital employed in 
a trade or business during any period, the profits or losses made in that period shall, 
except so far as the contrary is shown, be deemed — 

(a) to have accrued at an even rate throughout the period; and 

(b) to have resulted, as they accrued, in a corresponding increase or decrease, 
as the case may be, in the capital employed in the trade or business. 

(1) Added by S. 34 (4), Finance Act, 1940. 
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CHAPTER 29. 

An Act. . . .to amend the law relating to Customs and Inland Revenue (includ- 
ing Excise) and the National Debt, and to make further provision in connection 
with Finance. - (27th June, 1940.) 

Raising of rate of excess profits tax, 

26. — (1) Section 12 of roe Finance Act (No. 2), 1939 (which charges exeesn 
profits tax), shall, in relation to an excess of profits arising in any chargeable account- 
ing period beginning on or after the first day of April, 1940, have effect as if, in 
sub-section (1) thereof, for the words “equal to three-fifths of the excess’* there vere 
substituted the words “equal to the excess.” 

(2) Notwithstanding anything in sub-section (2) of section 15 of the said Act* 
a deficiency of profits occurring in a chargeable accounting period beginning on or 
after the first day of April, 1940, shall first be applied so as to reduce profits charge- 
able to tax arising in another chargeable acoouuting period beginning on or after 
the said first day of April, and a deficiency of profits occurring in a chargeable 
accounting period ending on or before the last day of March, 1940, shall first be 
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applied e© as to reduce profits chargeable to tax arising in another chargeable 
accounting period ending on or before the said last day of March; and where owing 
to an insufficiency of profits for chargeable accounting periods ending on or before 
the said last day of March, or, as the case may be, beginning on or after the said 
first day of April, the whole or any part of a deficiency is applied otherwise than as 
aforesaid — 

(а) the application shall, either wholly or to such extent as the Commis- 

sioners think appropriate, be treated as provisional only ; and 

(б) if it thereafter appears that there is no longer suoh an insufficiency as 

aforesaid, such adjustments shall be made as the C )mmissioners may 
direct. 

I[(3) ***♦*] 

Provisions to replace Section 13 (7) of the Finance Act (No. 2), 1939. 

27.— (1) Sub-section (7) of section thirteen of the Finance (No. 2) Act, 1939, is 
hei eby repealed, and in lieu thereof the following provisions of this section shall 
have effect in the case of a trade or business commenced on or before the first day 
of July, nineteeen hundred and thirty-six. 

(2) If, in the case of a trade or businens carried on by a body corporate, the 
Commissioner are satisfied, on the application of the person carrying on the trade 
or business — 

(a) that there were no profits in the standard period, or 

(fe) that the period were S3 low that ifc would not be just to ascertain the 
standard profits of the trade or business by reference to the actual profits 
of the standard period. 

they may direct that the standard profits for a full year shall be ascertained as if the 
profits of the standard period were of such amount cr greater amount as they 
think just. 

Provided that the said amount shill rot exceed an amount equal to interest 
for the standard period — 

(i) on the amount of the paid-up ordinary share capital, if any, of the body 

corporate, at six per cent , or, in the caso of a company the direotors 
whereof had a controlling interest therein, eight per cent., per annum, 

and 

(ii) on the amount of any other paid-up share capital of the body corporate, 

at the fixed rate per annum payable in the case of dividends thereon ; 

(ili) [on the average amount of the borrowed money, if any, employed in the 
trade or business in the standard period, at six per cent , or, in the case 
of a company the directors when of had a controlling interest therein, 
eight per cent., per annum ]2 

If the person carrying on the trade or business is dissatisfied with any deter- 
mination of the [Commissioners]^ under this subsection he may appeal to the Board of 
Referees. 

(3) - i the application of the person carrying on the trade or business the 3[Com- 
missioners] are satisfied that the condition specified in paragraph (a) or the condition 
specifiad in paragraph ( b ), of sub-section (2) of this section is fulfilled, and also that 
the paid up share capital of the body corporate in the standard period 4 [together 
w h any borrowed money employed in the trade or business in that period] did not 
fully represent the net value of the assets employed in the trade or business in that 
fxiiod, they may direct that the standard profits for a full year shall be ascertained 
as if the profits of the standard period were of such amount as they think just : 

(1) Omitted by Section 33 (4), Finance Act, 1941. 

(2) Added by Section 29 (3), Finance Act, 1941, with effect from 1st April, 1910. 

\&) Amended by Section 32 (l). Finance Act, 1941. 

( 4 ) These v'ords has been inserted by Section 29 (3) (b). Finance Act, 1941. 
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Provided that the said amount shall not exceed an amount equal to interest 
for the standaid period at six per cent., or, in the case of a company the directors 
whereof had a controlling interest therein, eight per cent, per annum on an amount 
ascertained as follows, that is to say— 

(а) by computing the value of the assets employed in the trade or business 

immediately before the commencement of the standard period (valued 
as assets of a going concern), excluding any investments which would 
not he included in computing capital under the provisions applicable to 
the computation thereof for the purposes of excess profits tax l[and 
deducting debts other than debts for borrowed money ;] 

(б) by adding thereto or subtracting therefrom, as the case may be, the 

amount by which the average amount of the capital employed in the 
trade or business in the standard period exceeds or falls short of the 
amount of the capital employed therein immediately before the com- 
mencement of that period. 

(4) I, on an application made under the last preceding sub-section, the [Corn- 
mipsioners]2 are satisfied that the trade or business belongs to a olass of industry 
which, during the years by reference to which the standard period could have been 
selected was a depressed industry, the [Commissioner,^ ] 

(a) may give a direction under that sub-section notwithstanding that they 
are not satisfied that the paid up share capital in the standard period 
[together with any borrowed money employed in the trade or business 
in that period, p did not fully represent the net value of the assets 
employed in the trade or business in that period ; and. 

(b) shall not, as respect the amount to be specified in the direction, be 
bound by the limitation imposed by the proviso to that sub-section. 

(5) Notwithstanding anything in sub- sections (2) to (4) of this section, the 
amount which, by virtue of those sub-sections, is to be treated, in ascertaining the 
standard profits for a full year, as being the profits oi the standard period shall not 
exceed an amount equal to interest for the standard period at the rate of six per 
cent./or, in the case of a company the directors whereof had a controlling interest 
therein, eight per c<nt., per annum on the average amount of the capital employed 
in the tredc or business in the standard perid, computed in accordance with the 
provisions applicable to the computation of capital for the purposes of excess 

profits tax : 

Provided that if, in the opinion of the ( Commissioners )2 the amount of capital 
employed in the trade or business immediately before the commencement of the 
standard period, computed as aforesaid, was wholly or partly represented by assets 
the whole or any part of the value oi which for the purposes of the trade or business 
had at that date been permanently lost, paragraph 1 of Part II of the Seventh Schedule 
to the Finance (No. L) Act, 1939 shall, for the purposes of this sub section, have 
effect in relation to those assets as if their price or value as from that date were 
deemed to be reducid by so much of the value as was in the opinion of the ( Commi ~ 
8sioner)% so lost. 

(6) The foregoing provisions of this section shall, with any necessary modi- 
fications, apply in relation to a trade or business carried on by any persons in 
partnership, or by a single individul, as they apply in relation to a trade or business 
carried on by a body corporate. 

Provided that — 

(a) for any reference to six per cent.^.or in the case of a company the 
directors whereof had a controlling interest therein, eight per cent., 
there shall be substituted a reference to eight per cent., and 


(1) These words have been inserted by Section 
29 (3\, Finance Act, 1941. 

(2) Substituted by Section 32 fl) Finance Act, 1941 

(3) Substituted by Section 32 (1), Finance Act, 1941, 
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( b ) the net amounts standing to the credit of the capital accounts of the 
partners or, as the case may be, of the individual, during the standard 
period, after setting off any amounts standing to the debit of any of 
those accounts, shall be treated as paid-up ordinary share capital. 

(7) f[An application under this section shall not be entertained unless notice 
thereof is given in writing to the inspector of taxes before the end of March, 1942, 
unless the Commissioners allow a longer period.] 1 

(8) A determination on an application under sub-section (2) or sub-section (3) 
of this section — 

(а) shall have effect with respect to all chargeable accounting periods; 

(б) shall exclude any further application und er the sub-section under which 
the application was made. 

(9) [If the person carrying on the trade or busines is dissatisfied with any 
determination of the Commissioners under section, he may appeal to the Board of 
Refarees] 2 

New Provisions as to interconnected companies. 

28 — (1) Sub-sections (2) to (5) of section seventeen of the Finance (No. 2) 
Act, 1939, are hereby repealed and in lieu thereof the provisions of the Fifth 
Schedule to this Act, shall have effect: 

Provided that where, before the passing of this Act, any tax has been paid by 
any body corporate under any assessment made by virtue of the sub-sections re- 
pealed by this section in respect of any chargeable accounting period, the amount 
paid shall be deemed to have been paid on account of such tax as the Commissioners 
may 2[direct, being tax] charged or chargeable under any assessments made or to be 
made on that body corporate; by virtue of the provisions substituted for those sub- 
sections by by this section, in respect of any chargeable accounting periods ending 
not later than the end of the said period, and no repayment thereof shall be made 
except in so far as the Commissioners are satisfied that the amount paid exceeds the 
amount payable in respect of those periods. 

In this sub-section and the said Schedule, the expression “a group of com- 
panies’* means two or more bodies corporate, of which — 

(a) one (in this sub-section and in that Schedule referred to as “the prin- 
cipal company”) is resident in the United Kingdom and is n 3 t a sub- 
sidiary of any^other body corporate resident in the United Kingdom; and 

(a) the remainder (whether or not resident or carrying on, business in the 
United Kingdom) are subsidiaries of the principal company, 

and the expression “a subsidiary member” means any member of h group of com- 
panies other than the principal company. 

(2) The following sub-section shall be inserted after sub-section (1) of the 
said section seventeen: — 

M (IA) where- 
to) any debt is owing Jto any body corporate by another body corporate* 
and 

(b) one of the bodies corporate is a subsidiary of the other, or botn ar* 
subsidiaries of a third body corporate; ond 

(c) no interest is payable in respect of the debt, but the circumstances in 
which the debt came into existence or is allowed to continue to exist 

(1) Substituted by Section 32, (2) Finance Act, 1941. 

(2) Substituted |by Section 82, (3) Finance Aot, 1941 . 
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are such that the debt represents in substance capital employed in the 
trade or business of the debtor body corporate. 

the capital of both bodies corporate shall be computed as if the debt did not exist,” 

( 3 ) The provisions of sub-section (6) of the said section seventeen (which 
defines the expression “subsidiary”) shall have effect for the purpo ses of this section 
And the said Schedule as they have effect for the-purposc s of the said section seventeen. 
Provided that a body corporate which, under the said sub-section (6) is a subsi- 
diary of two or more bodies corporate, each of which is resident in the United King- 
dom and none of which is a subsidiary of any other body corporate resident in the 
United Kingdom, shall, for the purposes of sub-section (1) of this section and of 
the said Schedule, be treated as a subsidiary of such one only of those bodies corpo- 
rate as the Commissioners may direct. 

Investments held by members of groups of bodies corporate. 

29. -(1) Where a group of bodies corporate consists of or includes — 

(а) a body corborate resident in the Uuited Kingdom (hereinafter referred 
as “the co-ordinating body corporate”) which exists wholly or mainly 
for the purposes of co-ordinating the administration of the group; and 

(б) one or more bodies corporate resident in the United Kingdom (herein- 
after referred to as “the controlled bodies corporate”) eaeh of which is 
under the control of the co-ordinating body corporate. 

paragraph 6 of Part I of the Seventh Schedule to the Finance (No. 2) Act, 1939 
shall be taken to require, in all cases, — 

(i) that in computing profits of the co-ordinating body corporate, income 
arising from investments held by that body corporate in share capital 
of the controlled bodies corporate in order to carry out, or facilitate the 
carrying out of, the purposes of co-ordinating the administration of 
the group shall not be taken into account; and 

(ii) that in computing profits of and controlled body corporate, income 
arising from investments in the share capital of any of the other con- 
trolled bodies corporate or of the co-ordinating body corporate shall not 
be taken into account; and 

(iii) that any inc »me from any other investments of the co-ordinating body 
corporate or any of the controlled bodies corporate shall not be taken 
into account in computing the profits of that body corporate, except in 
so far, as, if the trades or businesses carried on by all the members of 
the group were regarded as one trade or business, that jnoome would be 
included in computing the profits of that one trade or business by virtue 
of any of the provisions of the said paragraph 6. 

(2) This section applies in relation to any group of bodies corporate whether 
or not it is or includes such a group of companies as is mentioned in 
sub-section (1) of the last preceding section, but shall, in relation to the 
members of such a group, have effect subject to the provisions of para- 
graph 1 of Part IV of the Fifth Schedule to this Act. 

Belief in respect of excess profits tax in dominions, & c. 

30. — (1) His Majesty may by Order in Council declare that — 

(a) under the law in force in any part of His Majesty's dominions outside 
the United Kingdom excess profits tax is payable in respect of any 
profits in respect of which excess profits tax is, or, if there were no 
national defence contribution, would be, payable also under the law in 
force in ths United Kingdom and; 

w arrangments have been made with the Government of that part of His 
Majesty's dominions providing for the giving of relief from double taxati* 
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on in respect of such profits in accordance with the following principles — 

(i) that there shall be computed the amount of excess profits tax whioh 
would be payable in each territory if excess profits tax in the other 
territory, and national defence contribution in the United Kingdom, 
were disregarded except in computing capital; 
were disregarded except in computing capital; 

(ii) that such amount of relief from tax shall be given in each territory as 
bears to the lower of the two amount so computed the same proportion 
as the amount so computed for that territory bears to the sum of the 
two amounts so computed; 

(iii) that where the amount so computed for cither territory is found to 
hav^ been incorrect (whether by reason of a subsequent deficiency or 
promts or for any other reason) the amount so computed shaft be 
recalculated and the relief in both territories varied accordingly 

(2) Whore any such Order in Council is made, then, if the Commissioners are 
are satisfied that any cane is one which falls within the arrangments to whioh the 
Order relates, tin > shall, in lieu of allowing, in computing profits for the purpose of 
excess profits tax ol the national defence contribution, any deduction in respect of 
excess profits tax charged in the part of His Majesty’s dominions outside the United 
Kingdom to whioh the order relates, make such adjustment of the excess profits tax 
payable in the United Kingdom or the national defence contribution as may be 
necessary to give effect to the the arrangements, and allow any necessary relief 
accordingly by repayment or ot herwise, (so, however, that the effect of the adjust- 
ment taken in conjunction with any adjustment in the said part of His Majesty’s 
dominions outside the United Kingdom shall not bo less favourable to the tax-payer 
than the effect of allowing the d eduction. )1 

(3) Where under the provisions of sub-section (2) of this section any adjust- 
ments of excess profit tax or national defence contribution is made for any period, a 
a corresponding adjustment shall be made in computing for the purposes of seotion 
nineteen of the Finance (No. 2) Act, 1939 (which makes provision as to the relation 
between excess profits tax and the national defence contribution) both the exoesB 
profits tax chargeable for that period and the national defence contribution for that 
period. 

(4) Where it appears to the Commissioners that under the arrangements to 
whioh any such Order as foresaid relates, any relief provided for by the arrangemens 
falls to be recalculated (whether by reason of a subsequent deficiency of profits or 
otherwise) the adjustments made under sub-section* (2) and (,*) of this seotiou shall 
be varied accordingly and any necessary further relief given by repayment or other- 
wise and, where the effect of the recalculation is to show that rouoh relief has been 
given, any necessary additional assessments shall be made. 

(5) The obligation as to secrecy imposed by paragraph 6 of Part III of the Fifth 
Schedule to the Finance Act, 1937 and subsection (2) of section twenty-one of the 
Finance (No. 2) Act, 1939, shall not prevent any authorised officer of the Commis- 
sioners from disclosing, to any authorised officer of the Government with whioh 
arrangements are declared by an Order in Council under this section to have been 
made, such facts as may be necessary to enable effect to be given to the arrangements* 

(6) Tire section shall apply in relation to — 

(а) any British Protectorate or protected state ; and 

(б) any territory in respect of whioh a mandate on behalf of the League of 

Nations has been accepted by His Majesty, and is being exercised by 
His Majesty’s Government in the United Kingdom or the Government 
of any Dominion. 

as it applies to a part of His Majesty’s dominions outside the United Kingdom. 


(1) Amended by Section 41, Finance Act. 1041. 




U. K. FINANCE ACT, 1910. 


21 


Miscellaneous amendments as to standard profits. 

31— (1) For sub section (2) of section 13 of the Finance Act, (No. 2), 1939, 
there shall be substituted the following sub-section — 

“(2) The minimum amount referred to in sub-section (l) of this section is 
one thousand pounds, or, in the ca9e of a trade or business carried on 
by a single individual, or by a partnership, or by a company the 
directors whereof have a controlling interest therein, mob greater sum, 
not exceeding six thousand pounds, as is arrived at by allowing one 
thousand five hundred pounds for each working roprietor in the 
trade or business : 

Provided that if, in the case of a trade or business carried on by a single in- 
dividual, a partnership or such a company as aforesaid, tjm Commissioners, having 
regard to the nature of the business and the size of the business as shown by the 
value of the assets employed therein, are satisfied that the said greater sum is 
inadequate, they may, if they think fit, direot that them shall bo allowed in respeat 
of not more then four working proprietors such addition il sum, not exceeding one 
thousand pounds for each indivilual working proprietor or four thousand pounds 
in the aggregate, as may be specified in the direction. 

In this sub-section — 

(а) the expression * working proprietor’ means a proprietor who has, during 
more than one-half of the chargeable accounting period in question, 
worked full time in the actual management or conduct of the trade or 
business ; 

(б) the expression ‘proprietor 5 means, in the case of a trade or business carried 

on by a partnership, a partner therein, and, in the case of a company, 
any director thereof owning more than one-twentieth of the share capital 
of the company.” 

(2) The following paragraphs shah be substituted for paragraph (6) of sub- 
section (9)"of the said section 13 (which defines the statutory-percentage): — 

“(b) in relation to a trade or business carried on by a partnership of which 
one or more of the partners is a body corporate which is not a company 
the directors whereof have a controlling interest therein, such a rate 
per c nt. as is equivalent to — 

(i) eight per cent, on so much of the average amount of the capital 

employed in the trade or business in the chargeable accounting 
period as represents the share of any such body corporate ; and 

(ii) ten per cent, nn the remainder of that amount ; 

(c) in relation to a trade or business to which neither of the foregoing para- 
graphs of this sub-section applies, ten per cent.” 

Disallowance, in computing profits, of certain expenses. 

32. — (1) In computing the profits of any trade or business for any accounting 
period, no deduction shall be allowed in respect of expenses in excess of the amount 
which the Commissioners consider reasonable and necessary, having regard to the 
requirements of the trade or business, and, in the case of directors’ fees or other pay- 
ments for services, to the actual services rendered by the person concerned. 

(2) Any person who is dissatisfied with a decision of the Commissioners under- 
this section may appeal to the Board of Referees . 

Miscellaneous amendments as to computation of profits for excess profits tax- 

33- — (1) Where a trade or business has been transferred by one person to an- 
other person, any buildings, plant or machinery provided for the purposes of tho 
trade or business by the person transferring it which were transferred with the trado- 
or business and continue to be used for those purposes after the transfer shall, for 
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the purposes of paragraph 3 of Part I of the Seventh Schedule to the Finance (No. 2) 
Act, 1939 (which provides for an allowance for exceptional depreciation of certain 
assets) be deemed to have been provided for the purposes of the trade or business not 
only by the person transferring trade or business but also by the person to whom 
the trade or business is transferred : 

Provided that the amount of any allowance granted under the said paragraph 
3 to the person to whom the trade or business is transferred shall, if necessary, be so 
reduced as to secure that the total allowances granted to the said persons in respect 
of any buildings, plant or machinery affected by the transfer are not greater than the 
total allowances which would have been granted to the person making the transfer 
if the transfer had not taken plaoe. 

The provisions of this subsection shall apply in relation to the transfer of part 
of a trade or business as they apply in relation to the transfer of the whole of a 
trade or business. 

(2) Where, in respect of any accounting period, a deduction would, apart from 
the provisions of this sub-section, be allowable in computing profits, and in, the 
opinion of the Commissioners, the deduction dves not represent a sum reasonably 
and properly attributable to that accounting period, only such part of the deduction 
shall be allowable as a deduction for that period as appears to the Commissioners to 
be reasonably an properly attributable to that period, and any balance of the de- 
duction shall be treated as attributable to such other accounting period or periods 
(whether or not they include, or fall wholly or partly within, the standard period, 
if any, or any chargeable accounting period) as the Commissioners think proper. 

Any person who is dissatisfied with a determination of the Commissioners 
under this sub-section may appeal to the Board of Referees. 

(3) In paragraph 6 of Part 1 of the said Seventh Schedule (which specifies the 
oases in whioh, and the extent to which income from investments is to be included 
in computing profits) the following sub-paragraph shall be inserted after sub 
paragraph (2) — 

“(2A) In the case of a trade or business part of which consists in banking 
assurance or dealing in investments not being a business to which sub-paragraph 
(2) of this paragraph applies, the profits shall include all income received from 
investments held for the purposes of that part of the trade or business, being 
income to which the persons carrying on the trade or business are beneficially 
entitled.” 

and in sub-paragraph (1) of the said paragraph 6 for the words “to the ex- 
tent provided in sub-paragrah (2) of this paragraphs “shall be sub- 
stituted the words “to the extent provided in sub-paragraph (2) and (2A) of this 
paragraph”. 

(4) At the end of the said paragraph 6 the following words shall be 
inserted — 

“(4) The reference on sub-paragraphs (2) and (2A) of this paragraph to income 
reeeivd from investments shall not in case where the persons oarrying on the trade 
or business are neither domiciled nor ordinarily resident in the United Kingdom 
include any interest received from tax-free Treasury securities unless the conditions 
of the issue of the securities so provide; and where any interest on tax-free Treasury 
securities is, in accordance with the provisions of this sub- paragraph, left out of ac- 
count in computing the profits of the trade or business, any expenses attributable to 
the acquisition or holding of, or to any transaction in, the securities and any profits 
or losses so attributable (but not save as provided by sub- paragraph (3) of this para- 
graph, the interest on any money borrowed for the purposes of acquiring the securi- 
ties) shall also be left out of account in computing the profits of the trade or busi- 
ness. 


In this sub-paragraph the expression ‘tax-free Treasury securities’ means any 
-uewurities issued by the Treasury under the power conferred by section forty-seven of 
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the Finance (No, 2) Act, 1915, or under the power conferred by section twenty-two of 
the Finance (No. 2) Act, 1931. 

Any reference in this Schedule to income which is by virtue of the provisions 
of this paragraph not to be taken into acoount in computing the profits of a trade or 
business shall be construed as including a reference to' interest left out of acoount in 
accordance with this sub-paragraph.” 

(5) The following paragraph shall be substituted for paragraph 10 of Part I of 
the said Seventh Schedule (which relates to deductions for directors* remuneration 
in the case of companies controlled by the directors): — 

“ 10 — (1) In the case of a trade or business carried on, in any accounting period 
which constitutes or includes a chargeable accounting, period by a oompany the direc- 
tors whereof have, throughout that accounting period a controlling interest therein, — 

(a) in computing the profits for that accounting period; and 

(fe) if the standard profits of the trade or business are computed by reference 
to the profits of a standard period, also in computing, in relation to any 
such chargeable accounting period, the profits for the standard period, 

no deduction shall be made in respect of directors* remuneration. 

In this sub-paragraph the expression ‘directors’ remuneration* does not include 
the remuneration of any director who is required to devote substantially the whole 
of his time to the service of the oompany in a managerial or technical capacity, and 
is not the beneficial owner of, or able, either directly or through the medium of other 
companies or by any other indirect means, to control, more than five per cent, of the 
ordinary share capital of the company. 

(2) If, in the ease of a trade or business carried on by a company in any acooun 
ting period which constitutes or includes a chargeable accounting period, the directors 
of the company — 

(a) have, in any part of that accounting period ; or 

(b) had during the whole or any part of any previous accounting period which 

includes the whole or any part of any chargeable accounting period or 
the w note or any part of the standard period (if any), 

a controlling interest therein, and the case is not one to which sub-paragraph (1) of 
this paragraph applies, then, except in so far as the Commissioners otherwise direct, 
no deduction shall be mode in respect of directors’ remuneration either in computing 
the profits for the first-mentioned accounting period or in computing, in relation to 
any chargeable accounting period wholly or partly included in that accounting period, 
the profits of the standard period (if any).” 

(6) Paragraph 13 of Part I of the said Seventh Schedule (which allows a de- 
duction for sinking fund purposes in the case of a trade or business carried on by a 
local authority) shall apply in relation to any trade or business carried on by a public 
authority in the case of which the following conditions are fullfilled — 

(а) that it has no share capital ; and 

(б) that the interest on all its stock and other loan oapital is interest at a 

fixed rate, 

as it applies in relation to a local authority : 

Provided that nothing in this subsection shall be construed as authorising any 
deduction for an amount required to be raised for sinking fund purposes unleen 
the requirement is imposed on the authority by or by virtue of an Aot of 
Parliament. 
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Mwolkiw ow amendments of computation of capital. 

34.— (1) H— 

(a) the Commissioners are satisfied, as respects any assets of any trade or 
business the stand< rd profits of which are computed by reference to the 
profits of a standaid period, that during that neriod or any part thereof 
those assets were inheretly unproductive; and 

(b) an application that this sub-section shall have effeot is made by the 
person carrying on the trade on business. 

then, in computing the average amount of the capital employed in the trade or 
business in the standard period and in all chargeable accounting periods, those assets, 
ind any other assets of the trade or business, shall be treated as not having been 
assets thereof during any paLt ot the period during which, in the opinion of the com- 
missioners, they were inherently unproductive: 

Provided that in the case of a trade or business the standard profits of which 
dcpei.d, directly or indirectly, upon a diiecticn of the Commissioners or the Board 
Bcieiees under the second section of this Part of this Act, or under that section as 
applied by the Fifth Schedule to this Act, in relation to gioups of companies, the 
provihiens of this sub-section sball have effect to such extent only as the Comissioners 
think proper. 

(2) Where sub-section (1) of this section has effect on the application of the 
person carrying on any trade or business, any computation of capital of the trade or 
business, made before the making of the application, and any assessment affected by 
that computation, shall be revised accordingly. 

(3) After sub-paragraph (2) (6) of paiagraph '1 of Part II of the Seventh 
Schedule to the Finance (No. 2) Act, 1939 (which specifies the deductions to be made 
in computing the capital value of assets) the following words shall be inserted— 

“(c) any other such dt duel ions in respect of reduced values of assets as :ua 
allowable in computing profits for the purposes of income-tax.” 

(4) At the end of subparagraph (1) of paragraph 2 of Part U of the said 
Seventh Schedule (which directs that certain deductions shall be made in recpect of 
borrowed money and debis) the following words shall he inseited — 

“The debts to be deducted under this sub-paragraph shall include — 

(a) any such sums in respect of accruing liabilities as are allowable as a de- 
duction in computing profit, for the purposes of excess profits tax, or 
would have been so allowable if the period for which the amount of capi- 
tal is being computed bad been a chargeable accounting period; and 

(b) in the case of the business of an assurance company, also any sums rep- 
resenting profits of its life* assurance business belonging or allocated to, or 
reserved for, or expended on behalf of, policy holders or annuitants being 
sums which would be excluded, under sub-section sixteen of the Finance 
Act, 1923, in computing the profits of the company for the purposes of 
the Income Tax Acts), 

and all the said sums sball be deducted notwithstanding that they have not become 
payable.” 

Computation of profits and capital in the case of trades and businesses not falling 
within Case I of Schedule D. 

35. — Any reference in the Seventh Schedule to the Finanoe (No. 2) Act, 1939 or 
in the provisions of this or rny other Act wliioh relate to the computation of oapital 
or profits for the purposes of excess profits tax, to a deduction which has been allo- 
wc , is allowable or authorised, or can be made, under any provision of the jncome 
Tax Acts or m computing profits for the purposes of income-tax, or to any additional 
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percentage allowable under any provision of the Income Tax Acts, shall be construed,, 
in relation to profits arising from a trade or business which are not chargeable to in- 
come-tax from Case I of Schedule D, as a reference to a deduction which would have 
been so allowed, allowable or authorised, or could have been so made, or to an ad- 
ditional percentage which would have been so allowable, if those profits had been 
chargeable to income-tax under the said Case I. 

Provisions as to computation of losses 

36 — All the provisions of the Finance (No. 2) Act 1939, and of this or any 
other Act which relate to the computation of profits for the purposes of excess profits 
tax shall apply also to the computation of Josses for those purposes, and references 
in any such provisions to the computation of profits shall be construed accordingly ; 
and sub-section (3) of section fourteen of the Finance (No. 2) Act, 1939 which pro- 
vides that losses shall be computed for the purposes of Part III of that Act in the 
same ma mer as under that section profits are to be computed for thoso purposes) is 
hereby repealed. 

Amendments as to deficiencies of profits. 

37. — (1) Sub-section (2) of section fifteen of the Finance (No. 2) Act, 1939 
which provides that the profits chargeale with excess profits tax arising from a trade 
or business shall be deemed to be reduced where a deficiency of profits occures in 
any chargeable accounting period of a trade or business) shall not apply to a defi 
ciency of profits in so far as it occurs while the trade or business was being carried 
on neither in the United Kingdom nor by a person ordinarily resident in the United 
Kingdom. 

(2) The provisions of Part IT of the Fifth Schedule to the Finance Act, 1937 (wh- 
ich as applied by the Finance (No. 2) Act, 1939, relate to appeals against assessments to 
excess profits tax) including the provisions thereof enabling the Commissioners 
to make regulations, shall, with the necessaiy modifications, applp in relation to any 
determination by the Commissioners as to the giving of relief from excess profits tax 
for any chargeable accounting period on the ground that a deficieny of profits has 
occurred in any chargeable accounting peiiod as they apply in relation to assessments 
to excess profits tax. 

Successions and amalgamation. 

38 . — (I) TL* provisions of section sixteen of the Finance (No. 2) Act, 1939 
(which relate to successions and amalgamations) shad have effect subject to the 
following provisions of the section. 

(2) Any consideration which, under sub-section (3) or sub-section (4) of 
the said section sixteen, has to be disregarded in computing capital shall also be 
disregarded in considering, for the purposes of computing the profits of, and the 
capital employed in, any chargeable accounting period, whether any and if so what 
deductions are to be made in respect of wear and tear and replacment of plant and 
machinery, and whether and if eo what allowanco is to be made in respect of 
depreciation. 

(3) Tn sub-section (6) of the said section sixteen for the words where a 
trade or business was carried on immediately before the first day of July, nineteen 
hundred and thirty-six, and that trade or business, or the main part of that trade or 
business, was transfer! ed after the said day and before the first day of April, 
nineteen hundred and thirty-nine, by the person carrying it on to another person” 
there shall be substituted the following words — 

“where — 

(a) a trade or business which was commenced before the first day of Janu- 
ary, nineteen hundred and thirty- five, or the main part of suoh a trade 
or business, was transferred on or after that date and before the first 
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day of April, nineteen hundred and thirty-nine, by the person oarrying 
it on to another person; or 

(b) a trade or business which was commenced on or after the said first day 
of January but before the second day of July, nineteen hundred and 
thirty-six, or the main part of such a trade or business, was transferred 
befere the said first day of April by the person carrying it on to another 
person.* 1 

(4) Where — 

(a) a trade or business is, by virtue of rob-seotion (2) or sub-eeotion (3) of 
the said section sixteen deemed not to have been discontinued; or 

<*) a trade or business is, by virtue of sub-section (4) of the said seotion 
sixteen, to be treated aB if it had been in existence throughout the period 
during which there was in existence any other trade or business; or 

(c) a trade or business is. by virtue of sub-section (6) of the said section, to 
be treated as a continuation of another trade or business; or 

(d) any person who is carrying on a trade or business after a transfer 
is treated by virtue of subsection (6) of the said seotion sixteen as having 
carried on the trade or business as from a date before the transfer, 

the enactment relating to the computation of profits and capital for the purposes 
of excess profits tax shall, both as respects the standard period and any chargeable 
accounting period, have effect subject to such modifications, if any, as the Commis- 
sioners may think just, and the Commissioners may make such alterations in the 
periods which would otherwise be the chargeable accounting periods of the trade or 
business as they think proper ; 

[ Provided that if the Commissioners make any such modifications and the per- 
son carrying on the trade or business is dissatisfied with the modifications so made, 
or if the Commissioners refuse to make any modification requested by the person 
carrying on the trade or business and he is dissatisfied with the refusal, he may ap- 
peal to the Board of Referees] 1 

(5) In sub-section (5) of the said section sixteen the words “subject to any 
necessary modifications,” and in sub- section (6) thereof the words “subject, how- 
ever, to such modifications (including modifications as respects the computation of 
capital) as may be just” and the words “or if the applicant is dissatisfied with any 
modifications made by the Commissioners,** are hereby repealed. 

Amendments as to relation of excess profits tax to national defence contrib ution. 

39,— (1) In sub-section (1) of seotion nineteen of the Finance (No. 2) Act 1939 
(which contains provisions as to the relation of excess profits tax, to the national 
defence contribution) for the words “The said total excess profits tax shall be compu- 
ted as if there were no national defence contribution and the said total national de- 
fence contribution shall be computed as if there were no excess profits tax** there 
shall be substituted the words “In computing the said total excess profits tax the 
national defence contribution shall be disregarded except in computing capital, and 
in computing the said total national defence contribution excess profits tar shall be 
altogether discharged. ** 

(2) In sub-section (3) of the said seotion nineteen for the words “If this Part 
of this Act had not been passed” there shall be substituted the words “if the provi- 
sions of this Part of this Act, except the provisions of section twenty thereof (which 
abolishes armament profits duty), had not been passed.*’ 


(1) This proviso has been substituted by Section 39, Finance Act. 1042. 
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(3) • . . * 

(4) Where— 

(a) part only of a chargeable accounting period (as defined for the purpose* 
of the national defence contribution) tails after the end of March, nine, 
teen hundred and thirty-nine; and 

(b) the amount of the national defence contribution for the period, compu- 
ted without regard to excess profits tax, is increased or reduced by the 
operation of any of the provisions of this Act. 

then, in determining for the purposes of the said section nineteen what proportion of 
the said amount is to be included in the total national defence contribution for any 
chargeable accounting periods to which that section applies, — 

(i) tie amount cf the increase or reduction shall not be apportioned under 
aub-eecticn (5) oi the said section nineteen ; but 

(ii) theie shall be attiiluted to that pait of the said period which falls after 
the end of March, ninteen hundred and thirty-nine, the amount of 
national defence contribution which would have been attributed thereto 
under the said sub-s« ction (5) if the increase or reduction had not 
occurred, together with the whole amount of the increase or reduction. 

(5) The provisions of the Sixth Schedule to this Act, shall have effect for the 
purpose of facilitating the assessment and collection of the amounts due to the Crown 
for excess profits tax or the national defence contribution in respect of any period 
with respect to which both excess profits tax and the national defence contribution 
are in operation. 

4Q.-~( is concerned with N. D. C.). 

Definition of ordinary share capital. 

41. — In this Part of this Act, and in any other enactmect relating to exoeaa 
profits tax the expression “ordinary share capital” has the meaning assigned to it 
by sub-Bection (3) of section forty-two of the Finance Act, 1938, and in paragraph 
of section twenty-two of the Finance (No. 2) Act. 1939, the words “and, except 
in the the provisions of this Part of this Act, relating to subsidiary companies, the 
expression ‘ordinary share capitaP ” are hereby repealed. 

Date from which amendments are to operate. 

42. — The amendments effected by the provisions of this Part of this Act, shall 
as respects excess profits tax, have effect with respect to tax for all chargeable 
accounting periods, whether before or after the passing of this Act, and as respects 
the national defence contribution, have <. ffect with respect to all accounting periods 
beginning on or are after the first day of April, ninteen hundred and thirt-nine. and 
to much of any accounting period beginning before that date as falls on or after 
lhat date. 

FIFTH SCHEDULE. 


Section 28, 29, & 34. 

PROVISIONS AS TO EXCESS PROFITS TAX AND NATIONAL DETENCE 
CONTRIBUTION IN THE CASE OF INTERCONNECTED COMPANIES. 

PARTI 

Assessment of excess profits tax. 

1. — (i) If, for any period after the end of March, ninteen hundred and thirty* 
nine, a body corporate is a member of a group of a companies, assessments shall b* 

Omitcd by Ninth Schedule, Finance Act, 1942. 
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made in respect of its excess profits tax for ail chargeable accounting periods during 
that periods in accordance with the provisions of this Schedule. 

(2) Such assessments shall be made in respect of any trade or business carried 
on by a subsidiary member of a group of companies whether or not the trade or 
business is carried on in the United Kingdom and whether or not the subsidiary 
member is ordinarily resident in the United Kingdom. 

2, — Every assessment to excess profits tax in respect of the trade or business of 
a body corporate which, in the chargeable accounting period for which the assessment 
is made, is a member of a group of companies, shall be made on the then principal 
of the group, but the tax shall, in the case of an assessment in respect of the trade 
or business of a subsidiary member, b9 recoverable from the principal company aud 
the subsidiary member jointly and severally: 

Provided that if the Commissioners think fit and the principal company does 
not object, one assessment for any particular period may be made on the principal 
company in respect of the trades or businesses of all of any of the members of the 
group, but the amount of tax, and the incidence of the burden of tax, shall not be 
affected, and the Commissioners may, if they think fit, discharge any such assessment, 
and make separate assessment in lieu thereof. 

3. — Paragraph 1 of Fart III of the Fith Schedule to the Fmanco Act, 1937 
(which, as applied to excess profits tax by sub-section (2) of section twenty-one 
of the Finance (No. 2) Act, 1939 provides for the making, by the person who carries 
on or has carried on any trade or business, of returns for the purposes of excess 
profits tax of profits and other particulars of the trade or business), shall as so 
applied, have effect in relation to any trade or business carried on by a subsidiary 
member of a group of companies as if the references in that paragraph to the 
person who carries on or has earned on tho trade or business included references 
to the principal company, and shall so have effect whether or not the subsi liary 
member carries on business in the United Kingdom or is ordinarily resident 
therein. 

PART II 

The group standard period and the group standard profits 

1. — (I) Tnis Part of this Schedule shall have effect with respect to any group 
of companies existing in any period after the end or March, nineteen hundred and 
thirty-nine. 

(2) For the purposes of this Part of this Schedule a group of companies shall 
be deemed to be the same group so long as tho same body corporate is the principal 
company thereof. 

(3) The matteis required by the subsequent provisions of this Part of this 
Schedule to be ascertained in relation to a group of companies, and tho powers con- 
ferred on the pi in cipal company of a group of companies, shall save as hereinafter 
provided, be ascertained and exercised once and for all in relation to each period 
after the end of March, nineteen hundred and thirty-nine, during which the composi- 
tion of the group remains unchanged, or is changed only by tho loss or addition of a 
new subsidiary, and any such, period is in the subsequent provisions of this Part of 
this Schedule referred to as a “relevant period.” 

2. (1) If the trade or businsss of ary of the members of the group was being 
carried on or before the first day of July, nineteen hundred and thirty-six, the princi- 
pal company shall select a period to bo the standard period of the group. 

(2) The said period shall be selected in accordance with the provisions of 
of subsections (4) to (6) of section thirteen of the Finance (No. 2) Act, 1939, subject, 
however, to the following modifications — 
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(а) the references to the person carrying on the trade or business shall be 
constiucd as references to the principal company; and 

(б) the trade or business of the principal company shall be deemed to have 
been commenced at the earliest date on which any of the trades or busi- 
nesses carried on by any of the members of the group was commenced, 

3- — (1) If the group is one to which the last preceding paragraph applies, there 
shalljhe ascertained the standard profits of the group in accordance with the provi- 
sion of this paragraph; 

Provided that the standard profits of tho group n^ed not bo ascertained m rela- 
tion to any relevant period if an election under the next succeeding paragraph has 
effect with respect to the whole of that period. 

(2) The standard profits of the group shall, where the standard period of the 
group is one year, be an amount arrived at by aggregating the profits and losses 
arsing in the standard period of tho group in the trades and businesses of ail the 
members of the group, other than new subsidiaries, and shall, where the standard 
period of Jthe group is two years, be half the amount arrived at as aforesaid; 

, Provided that the second section of Part III of this Act Act shall, which the 
adaptations and modification specified in tho next suoooding sub-paragraph, have 
effect in the relation to the ascertainment of the standard profits of the group as it 
has effect in relation to the aseert linment of the standard profits of the trade or 
business of a body corparate which is not a member of any group of companies. 

(3) The said adaptations and modifications are as follows, that is to say — 

(a) references to the person carrying on the trade or business shall be oons- 
truul as references to the principal company; 

(i b ) references to the paid-up share capital of the person carrying on the- 
trade or business shall be construod as references to the paid-up share 
capital of the principal company together with so much as the Com- 
missioners or the Board of Referees, as the case may be think just of 
such part of the paid-up share capital of the other members of the group,, 
not being new subsidiaries, as appears to them to have been, in the 
standard period, owned neither directly nor indirectly by the principal 
company ; 

(c) other references to the trade or business shall be conrtrued as references 
to the all trades or business of all tho members to tho group, other than 
new subsidiaries; 

(d) feferencee to the standard period shall be construed as references to the 
standard period of the group; 

(e) references to the standard profits for a full year shall bo construed as 
references to the standard profits of the group; 

(/) references to the provisions applicable to the computation of capital for 
the purrposes of excess profits tax shall be construed as references ta 
those provisions as applicable to a member of a group of companies; 

(g) in arriving at the sum to be arc stained undet paragraph (a) of the 
pioviso to sub- section (3) of the said second section, an additional 
deduction shall be made equal to the aggrgate amount of the deductions 
which would, under sub-paragraph (2) of paragraph 3 of Part IV of 
this Schedule, fall to be made in computing the amount of the capital 
employed, immediately before the commencement of the standard 
period of the group, in the trades or business of tho subsidiary members 
thereof, not being new subsidiaries ; 
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(A) n ferences to a chargeable accounting period shall be construed as re- 
ferences to a relevant period ; but 

(i) * * • * 1 

ij) 1 [notwithstanding anything in subsection (8) of the said section, on* 
the termination of a relevant period the Commissioners may either on 
the application of the principal company or of their own motion, vary, 
as respects subsequent relevant periods any determination in force under 
the said section with respect to that period, whether given originally 
or on appeal, if it appears to them that the circumstances have materi- 
ally changed, and any decision of the Commissioners so to vary or not 
so to vary a determination shall be subject to an appeal by the princi- 
pal company to the Board of Referees]. 

(4) The references in this paragraph to the members of a group shall be con- 
strued as references to the bodies corporate which are members thereof in the rele- 
vant period, not being new subsidiaries, whether or not they were members of ther 
group for tho whole or any part of the standard period of the group. 

4 . — (1) Whether the group is or is not such a group as is mentioned inthe last two 
foregoing paragiaphs, the principal company of the group may elect that the stand 
ard profits ofevery members of the group shall be ascertained by reference to the 
minimum standard, that is to say, by reference to the sum of one thousand pounds, 
or, if the principal company is a company the directors whereof have cont- 
rolling interest therein, by reference to such greater sum as might be allowed in 
relation to the principal company under the provisions of subsection (2) of section 
thirteen of the Finance (No. z) Act 1939. 

(2) The question what is the amount of the minimum standard in relation to 
the group shall be decided from time to time for the periods falling within the rele- 
vant period which are chargeable accounting periods of the principal company, and 
shall be so decided by the Commissioners : 

Provided that if the principal company is dissatisfied with any determination 
by the Commissioners of any such question, it may appeal to the Special Commis- 
sioners. 

(3) An election under this paragraph — 

(a) shall have effect as from such date as may be specified by the principal 
company in making the election ; 

(b) may be revoked by the principal company as from such date as may be 

specified by the princips 1 company in making the revocation ; and 

(c) shall, unless revoked, continue to have effect for the remainder of the 
relevant, period. 

and where an election is revoked a new election may be made as from any date 
subsequent to the date as from which the revocation has effect. 

(4) In this p iragraph the expression “working proprietor” have the same 
meaning as it has m subsection (2) of section thirteen of the Finance (No 21 
Act, 1939. 

PART III 

Ascertainment of standard profits of members and ascertainment 
of excess and deficiencies of profits 

1. The standard profits of a body corporate which is a member of a group of 
companies in a chargeable accounting period shall, in relation to that period, be 
ascertained in accordance with the provisions of the next three succeeding paragraphs. 

(1) Omitted by paragraph 6 (2', Fourth Schedule, Finance Act 1941. 

(2) Substituted by paragraph 6 (2), Fourth Schedule, Finance Act, 1941. 
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2. — (1) If the group is such a group as is mentioned in paragraph 2 of Part II of 
this Schedule and the body corporate is not a new subsidiary, the standard profits 
thereof shall, unless by virtue of an elect ion of the principal company under the said 
Part II the profits of the body corporate ar e to be ascertained by reference to tho 
minmum standard, be taken to be an amount as certain ed in accordance with the 
subsequent provisions of the paragraph: 

Provided that if the chargeable accounting period is loss than twelve months, 
the standard profits, as ascertained under those provisions, shall be proportionately 
reduced so as to correspond with the length of *he period, 

(2) The standard profits of the body corporate shall — 

(a) where the standard profits of the g^oup would have been less if the 
trade or business of the body corporate had been left out of account in 
tho calculation thereof, be taken, subject to the adjustment provided 
for in sub-paragraph (3) of this paragraph, to be an amount equal to 
the difference; 

(b) where the standard profits of the group would have been greater if tho 
trade or business of the body corporate had been left out of account in 
the calculati m thereof, be taken, subject to the said adjustment, to be a 
negative amount equal to the difference; and 

(c) where no difference would have b<‘cn made to standard profits of tho 
group if the trade or business of the body corporate had been left out of 
account (whether because that trade or business was not in existence in 
the standard period or because no profits and no loss arose therein in 
that period), be taken, subject to the said adjustment, to the nil:) 

Provided that where the standard profits of the group are determined in accor- 
dance with the second section of Part III of this Act (as applied with adaptions by 
Part II of this Schedule), tho standard profits of the body corporate shall, subject to 
the said adjustment, be such part of the standard profits of the group as may bo 
determined by reference to an apportionment made by the Commissioners or, if any 
member of the group (other than a new subsidiary) so requires, by tho Board of 
Referees. 

(3) If the average amount of the capital employed in tbe trade or ^business of 
the body corporate is greater or less in the chargeable accounting period th tho 
standard period of the group, the standard profits as ascertained under sub-paragraph 
(2) of this paragraph shall be adjusted by being moreased or, as the case may be, 
decrease by the statutory percentage of the increase or decrease in the average amount 
of the capital employed in the trade or business. 

(4) In sub-paragraph (3) of this paragraph, the expression “the statutory 
percentage” has the meaning assigned to it by sub-section (9) of sectionthirteen 
of the Finance (No. 2) Act, 1939: 

Provided that the proviso to the said sub-section (9) (which prescribes that six 
six per cent shall be the statutory percentage in all cases in relation to anr decreas© 
of capital) shall have effect only in relation to such part of any decrease as is shown 
to be the proper proportion of any decrease in the average amount of the capital 
employed in all the trades or businesses of all the bodies corporate which are member* 
of the group in the chargeable accounting period, other than new subsidiaries, and 
any question what is the said proper proportion shall be decided by the Commissio- 
ners whose decision shall be final. 

3. — (1) If the group is not such a group as is mentioned in paragraph 2 of 
Part II of this Schedule or if the body cor porate is a new subsidiary, the standard 
profits shall, unless by virtue of an election by the principal company under the said 
Part II the standard profits of the body corporate are to be ascertained by reference 
to the minimum standard, be ascertained in accordance with section thirteen of tho 
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Finance (No. 2) Act, 1939, anil the second section of Part lit of this Act, subject to 
the modifications specified in this paragraph. 

(2) Subsection (2) of the said section thirteen, and in subsection (1) thereof the 
words *'if the person carrying on the trade or busine-s so elects, to be the minimum 
amount specified in subsection (2) of this section, and, in the absence of such an 
election” shall be deemed to be omitted. 

(3) If the standard profits are to be computed by reference to the profits of a 
standard period, and in that period there is a loss, the profits of that period shall be 
deemed to be a negative amount equal to the loss. 

(4) If the standard profits for a full year are by virtue of subsection (8) of the 
said section thirteen to be taken to be the statutory percentage of the average 
amount of tho capital employed in the trade or business in the chargeable accounting 
period, and in that peiiod the average amount of capital employed is a negative 
amount, the standard profits for a full year shall be deemed to be a negative amount 
equal to the statutory percentage of that negative amount of capital. 

(6) An application with respect to a new subsidiary under the second section of 
Tart 111 of this Act, as applied by Bub-paragraph (1) of this paragraph shall be made 
by the principal compnm and not otherwise and where a new subsidiary became a 
member of tl e group after the end of March, nineteen hundred and thirty-nine, and 
the standard profits thereof for any chargeable accounting period ending before it be- 
came a member of the group fall to be computed by reference to a direction given 
with respect to it under tho said second section, that direction shall not have effect as 
respects the period during which it is a member of the group, unless the Commissio 
ners 1, on the application of tho principal company, confirm the direction: 

Provided that on any such application for the confirmation of a direction the 
Commissioners 2, may, in lieu of refusing to confirm the direction, confirm it subject 
to such diminution of the amount specified therein as they think fit. 

If the principal company is difeeatisfied with any determination of the Commis- 
sioners under this tub-paragraph, it may appeal to the Board of Referees 

4 . — If by virtue of an election of the principal company under Part II of this 
Schedule the standard profits of the body corporate are to be ascertained by reference 
to the minimum standard, the standard profits of the body corporate shall be such 
apportioned part of the minimum standard as may be determined by reference to an 
apportionment made by the Commissioners, or, if any member of the group so requi- 
tes, by the Special Commissioners: 

Provided that if the chargeable accounting period is less than twelve months, 
the standard profits shall be taken to be the said apportioned part proportionately 
reduced so as to correspond with the length of the period. 

5. (1) If in the case of the trade or business of a body corporate there is a 

loss in any chargeable accounting period, and in that period the body corporate is a 
member of a group <>f companies, there shall, for the purposes of determining whether 
there is an excess or deficiency of profits, be deemed to be a profit of a negative 
amount equal to the loss. 

(2) If in the case of any member of a group o! companies the average amount 
of the gross oapital employed in the trade or business of the member in any period is 
less then the deductions from capital allowable in that period, the average amount of 
the oapital employed in that period shall be taken to be a nagative amount equal to 
the difference. 


(1) Substituted by paragraph 6 (1) Fourth Schedule, Finance Act, 1941,] 
(S) do. do. do. do. do. 
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In this sub- paragraph the expression “gross capital” means the capital compu- 
ted without making the deductions specified in Part II of the Seventh Schedule to* 
the Finance (No. 2) Act, 1939, and the expression “deductions from capital” 
means the deductions so specified. 

(3) In determining in the case of any member of a group of companies— 

(a) what was the amount of any increase or decrease in capital; and 

(b) what adjustment of the standard profits is to be made by reason of any 
increase or decrease in capital; and 

( C ) whether there is any and if so what exoess or deficiency of profirs, 
the following rules shail be applied — 

(i) a negative amount shall be demeed to exceed a greater negative amount, 
and to fall short of a negative amount, by the amount of the difference; 
and 

(ii) a positive amount shill be deemed to exceed a negative amount, and a 
negative amount to fall short of a positive amount, by the amount which 
would be the sum of those amounts if they were both positive; and 

(iii) bo much of subsection (1) of section fifteen of the Finance (No. 2) Aot^ 
1939, as relates to the computation of deficiencies where a loss haa 
been made shall not have effect, 

PART IV 

M is cellan eous Provision s . 

1. — (1) Subsection (1) of section seventeen of the Finance (No. 2) Act, 1939 
(which directs that ceitain payments passing between interconnected companies shall 
be disregarded) shall, in relation to any payment passing between members of a 
group of companies, only apply if the Commissioners so direct; and any payment 
with respect to which no such direction is given, being a payment to which subsection 
(1) of the said section seventeen would apply but for the provisions of this para- 
graph, shall be included in the profits of the body corporate to which it is payable, 
notwithstanding that it has arisen from an investment, and the investment shall be 
taken into account jccordinly in computing capital. 

(2) Subsection (1A) of the said section seventeen (which directs that cer- 
tain debts not bearing interest which are due berween interconnected companies shall 
be left out of account in computing capital) shall, if the bodies corporate concerned 
are members of a group of companies, apply in computing the capital of either of 
those bodies corporate only in relation to such debts, if any, as may bo specified in a 
direction of the Commissioners. 

(3) Where, in the case of any debt to which subsection (1) or subsection (1A) 
of the said section seventeen would otherwise apply, no direction under this para- 
graph is given by the Commissioners, the debt shall not be treated, for the purposes 
of the borrowed money rules, or, as the oase may be, of the second of the borrowed 
money rules, as borrowed money the principal of which is liable to be reduoed by 
the value of any investments. 

In this sub- paragraph, the expression “the borrowed money rules” means sub- 
paragraph (3) of paragraph 6 of Part I of the Seventh Schedule to the Finance (No. 
2) Act, 1939, and paragraph 3 of Part II of that Schedule, and the expression 
4< the second of the borrowed money rules” means the said paragraph 3, 

(4) Dividends received by a membei of a group of companies from holdings oF 
share capital of other mombers of the group shall, in all cases, be left out of aooount 
in computing profits, and holdings of such capital shall, in all oases, be left out of 
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•account in oomputiug capital, but no reduction shall, in any case, be treated as made 
in the principal of any borrowed money by virtue of any such holding, either hi com- 
puting profits or in computing capital. 

2. — (1) In this paragraph, the expression “the borrowed money rules” means 
sub-paragraph (3) of paragiaph 6 of Part I of Seventh Schedule to the Finance (No. 
2) Act, 1939, and paragraph 3 of Part II of the said Sohednle, and for the pur- 
poses of this paragraph a member of a group of companies shall be deemed to have 
an excess of excluded investments or an excess of borrowed money if and to the ex- 
tent that the value of any investments which it has, being investments the income 
from which is not to bo taken into account in computing the profits of its trade or 
business, exceed** or falls short of the principal of its borrowed money. 

In this sub-paragraph, references to income from investments do not include, in 
relation to any member, income to which that member is not beneficially entitled. 

(2) If any members of a group of companies have at any time an excess of 
excluded investments and at the same time any other member of that group has an 
-excess of borrowed money, the borrowed money rules shall, in relation to that other 
member, have effect as if the reduction in the principal of [the borrowed money of 
that member required hy those *rules were increased by the amount of the aggregate 
of the said excess of excluded investments: 

Provided that 

(a) if there is more than one member with an excess of borrowed money, the 
said aggregate excess of excluded investment shall be applied first in 
relation to one of those members, and if and to the extent that it is 
greater, than to the excess of borrowed money of that member, then 
in relation to another of these members, and so on, and 

(b) the order in which those members are to be selected shall be, first, the 
principal company (if it u one of those members) but, subject to the 
principal company being the fit st of the members as aforesaid, shall be 
such as the piincipal company may require, or as the Commissioners may 
in the absence of such a requirement, direct. 

3. (1) This paragraph applies to a subsidiary member of a group of compa- 

nies which neither is resident in the United Kingdom, nor carries on t any trade or 
business therein, and in this paragraph, the expression “the subsidiary member 1 * shall 
be construed accordingly. 

(2) Where part of the share capital of the subsidiary member (not being ordi- 
nary share capital) is owned neither directly nor indirectly by the principal company, 
then — 


(a) in computing the capital of the subsidiary member, a deduction shall be 
made equal to the paid up amount of the part of its share capital; and 

(b) in computing the profits of the subsidiary member, a deduction shall be 
made equal to interest on the said amount at the fixed rate per annum 
payable in the case of dividends on that part of that share capital. 

(3) Where in any chargeable accounting period any part of the ordinary share 
capital of the subsidiary member is owned neither directly nor indirectly by the princi- 
pal company, any excess profits or deficiency of profits occuring in the trade or busi- 
ness of the subsidiary member for that period shall be reduced by an amount bearing 
to the full amount thereof the same proportion that the paid-up amount of that part 
of the subsidiary member’s ordinary share capital bears to the whole paid-up amount 
of its ordinary share capital. 

(4) The provisions of Part I of the Fourth Schedule to the Finance Act, 1938, 
shall apply for determining, for the purposes of this paragraph, how muoh of any share 
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capital of a subsidiary member is owned directly or indirectly by the principal 
company, and shall so apply in i elation to share capital of the subsidiary member 
which is not oidinary share capital as if it were ordmaiy shaie capital. 

4 . — (1) In this paragraph — 

(а) the expression “period of charge” means, in relation to the trade or 
business of a body corporate, a chargeable accounting period the excess 
or deficiency of profits for which is to be ascertained for the purposes of 
excess profits tax; 

(б) the expression ^‘period of computation” means, in relation tc a period Ox 
charge, any period the profits or the capital of which are relevant for the 
purposes of ascertaining the excess or deficiency of profits for that period 
of charge. 

(2) The foregoing provisions of this Pait of this Schedule shall have effect for 
the purposes of computing the excess or deficiency of profits of the trade or business 
of any body corporate in any period of charge if and only if in that period the body 
corporate was a member of a group of companies, but shall, for that purpose, apply 
to the computation of profits and capital during all periods of computation, notwith- 
standing that body corporate was not a member of the group in or throught any of 
those pei iods. 

(3) References in the said provisions to a group of companies, or to a member, 
r subsidiary member, or the principal company, of a group of companies, shall be 
construed by reference to the facts of the period of computation, or. where there is 
more than one such period to tlie facts of each of those periods respectively. 

5 . — if any time after the thirty, first day of March, nineteen hundred and thirty- 
nine, a body corporate is a member of a group of companies, there shall be made such 
alteration, if any, of the period which would otherwise be ohargoabb accounting 
periods tbeieof (whether lor the purposes of exceBs profits tax or those of the national 
defence contribution) as the Commissioners may direct. 

6. — (]) Subject to tho provisions of sub-paragraph (2) of this paragraph, if a 
body corporate becomes or ceases to be a subsidiary member of a paiticular group of 
companies — 

(а) no relief shall be given in respect of deficiencies of profits occurring 
before that event by any reduction of any profits arising after that 
event; and 

(б) no relief shall be given in respect of deficiencies of profits occuring after 
that event by reduction of any profits arising before that event). 

(2) If it is established in the case of a body corporate that it has a deficiency 
of profits for any chargeable accounting period during which it was a member of a 
group of compaincs, the principal company of the group may require that the defi- 
ciency, so far as it is not absorbed in reducing the aggregate amount of the profits 
chargeable to excess profits tax of that member for previous chargeable accounting 
periods; shall be applied in whole or in part in reducing any other profits on which 
the principal company is assessable to excess profits tax, and relief from excess profits 
tax shall be given accordingly; and to the extent that any deficiency is so applied, it 
shall not be available for reducing any profits chargeable to excess profits tax of tho 
sa;d member for any period. 

The reference in this sub-paragraph to profits on which the principal company 
is assessable includes pjofits on which it is assessable for any chargeable accounting 
period, whether, or not in that chargeable accounting period the principal company 
is the principal company of the group. 

(3) So much of any provision of Part III of this Act as prevents a deficiency 
of profits being taken into account in so far as it occurs while the tradB or business 
was being carried on neither in the United Kingdom nor by a person ordinarily resi- 
dent in the United Kingdom shall not apply if the trade or business was being carried 
on by a body corborate which was then a member of a group of companies. 
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(4) For the purposes of this paragraph a group of companies shall be deemed 
to be the same group notwishstanding any changes in the members thereof so long 
■as, and only so long as, the same body corporate remains the principal company of 
the group. 

7. — (1) Neither section nineteen of the Finance (No. 2) Act, 1939 (which con- 
tains provisions as to the relation of excess profits tax and the national defence 
contribution) nor the Sixth Schedule to this Act shall apply in the case of any body 
corporate as respects any period during which it is a member of a group of companies, 
and the national defence contribution shall be charged in respect of any profits of the 
trade or business of the body corporate arising during that period as if th ^re were no 
•excess profits tax. 

(2) The Commissioner shall from time to time make — 

(a) such i eductions, if any, af exoesss profits tax cnargeable in respect of the 
trades or busme^es of the members of a group of companies; and 

(b) such repayments, if any, of the excess profits tax paid in respect of those 
trades or business, 

as appear to the Commissioners to be such as will secure that over the whole period 
during which both excess profits tax and the national defenoe contribution are in 
operation the total sura payable by the way of excess profits tax in respect of th 6 * 
trades or businesses of all the members of the group does not exceed the excess, if 
any, of— 

(i) the total amount of excess profits tax which would be chargeable in 
respect of those trades or businesses over the period if the national 
defence contribution were disregarded except in computing capital, 

over— 

(ii) the total amount of the national defence contribution chargeable in res- 
pect of those trades or businesses over the said period. 

In this sub -paragraph, the references to amounts payable in respect of the trades 
or business of members of a group of companies shall be construed as references to the 
sums payable in respect of the trades or business of all bodies corporate who were 
members of the group at any time during the period or part of the period in question 
being sums payable in respect of profits arising while they were members of that 
group, and for the purposes of this sub -para graph a group of companies shall be 
deemed to be the same group notwithstanding any changes in the members thereof so 
long as, and only so long as, the same body corporate remains the principal comDanv 
of the group. r r J 

8 . — (!) For each subsidiary member of a group of companies, there shall in 

the case of each chargeable accounting period, be computed the total excess profits 
tax whioh would have been chargeable for that period and for any previous charge- 
able accounting periods during whioh it was a member of the group if— * 

(a) all deficiencies of profits occuring in its own trade or business in those 
periods, and no deficiencies ocouring otherwise, had been applied in red- 
ucing its profits chargeable with excess profits tax; and 

(b) any credit to be given under the last preceding paragraph in respect of 
the payment of the national defenoe contribution had been given in res- 
pect of all the national defence contribution chargeable for those periods 
in respect of its own trade or business, and no oredit had been given for 
any national defenoe contribution chargeable otherwise. 

. A 2) T ^e Principal company may demand that the subsidiary member shall pay 
to it the whole or any part — * J v J 
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(a) in the case of the first chargeable accounting period in which the subsi- 
diary member is a member of the group, of the amount calculated for 
that period under sub-paragraph (I) of thi9 paragraph; 

(b) in the case of any subsequent accounting period, of the excess, if any, of 
the amount so computed for that period over the amount computed for 
the last preceding chargeable accounting period in whioh it was a mem- 
ber of the group; 

and the subsidiary member shall company with the demand: 

Provided that if any excess profits tax charged on the principal company in 
respect of the trade or business of the subsidiary member has not been paid, that 
member may, to the extent that the tax remains unpaid, make payment in respect of 
the sum demanded to the Commissioners instead of to the principal company. 

(3) If, in the case of any chargeable accounting period, the to al amount of 
excess profits tax computed therefor falls short of the amount computed for the last 
preceding chargeable accounting period in which the subsidiary member w\s a mem- 
ber of the group, the amount of the difference shall, in 90 far as it exceeds any 
amount which could have been, but was not, demanded by the principal company 
under the last preceding sub-paragraph from that member, be paid by the principal 
company to that member. 

(4) For the purposes of this paragraph a group of companies shall be deemed to 
be the same group notwithstanding any changes in the members thereof so long as 
and only c o long as, the same body corporate remains the principal company of the 
group. 

9.-~(l) Section eighteen of the Finance (No. 2) Act, 1939, (whioh contains pro- 
visions as to the relation of excess profits tax to income-tax) shall, in relation to the 
trade or business of any member of a group of companies, have effet subject to the 
provisions of this paragraph. 

(2) The excess profits tax payable in respect of the trade or business of a subsi- 
diary member for any chargeable accounting period shall, in lieu of being deducted as 
an expense in computing the profits and gains arising from that trade or business, be 
deducted in computing the profits and gains arising from the trade or business of the 
prinoipal company as an expense incurred on the last day of the said chargeable ac- 
counting period. 

(3) The proviso to subsection (1) of the said section eighteen shall not have 
effect, but where relief from excess profits tax in respect of the trade or business of 
any member of a group of companies for any chargeable, accounting period is gives 
as the result of any deficiency of profits or any liability to the national defenoe con- 
tribution of any member of the group occurring in any chargeable accounting period. 

(a) the amount of the deduction provided for by subsection (l) of the said 
section eighteen or by the last pre ceding sub-paragraph shall not altered! 
but 

(b) the amount of the relief shall betaken into account in computing for 
the purposes of income-tax the profits and gains arising from the trade 
or business of the principal company as if it were a profit of that trade 
or business arising — 

(i) on the last day of the chargeable accounting period from excess profits tax 

for which relief is given, or 

(ii) on the last day of chargeable accounting period in which the deficiency of 
profits occurred or for whioh the liability to the national defenoe contribu- 
tion arose, 

whichever day is the later. 
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(4) Where in the case of any chargeable accounting period of a subsidiary 
member an amount falls to be paid by the subsidiary member to the principal com- 
pany or the Commissioners under sub-paragraph (2) of the last preceding paragraph, 
that amount — 

(a) shall be deducted in computing for the purposes of income-tax the pro- 
fits and gains arising from the trade or business of the subsidiary mem- 
ber as an expense incurred in that chargeable accounting period; and 

(b) shall be taken into account in computing for those purposes the the pro- 
fits and gains arising from the trade or business of the principal company 
as if it were a profit of that trade or business arising on the last day of 
the said chargeable accounting period. 

(5) Where, in the case of a chargeable accounting period of a subsidiary mem- 
ber, an amount falls to be paid by the principal company to the subsidiary member 
under sub-paragraph (3) of the last pieceding paragraph, that amount — 

'ft ) shall be deducted in computing for the purposes of income-tax the profits 
and game arising from the trade or business of the principal company as 
an expense incurred on the last aay of the said chargeable accounting 
period ; and 

(b) shall be taken into account in computing for the said purposes the profits 
and gains arising from the trade or business of the subsidiary member 
as if it were a profit of the trade or business arising in the said charge- 
able accounting period. 

(6) If~ 

(a) in any such case as in mentioned in sub-paragraph (3) or paragraph (b) 
of sub-paragraph (4) of this paragraph, the trade or business of the prin- 
cipal company ; or 

(b) in any such ca*e as is mentioned in paragraph (b) of sub-paragraph (5) 
of this paragraph, the trade or business of the subsidiary member, 

is a business of life assurance or a business consisting wholly or mainly in the hold- 
ing of invesments or other property, the amount which would under those provisions 
respectively be taken into account in computing for the purposes of income-tax the 
profits and gains arising from the trade or business of the principal company or, as 
case may be, the subsidiary member, shall be assessable to income-tax under Case 
VI of Schedule D. 

(7) The provisions of this paragraph shall, in relation to any body corporate. 
Lave effect with respect to any year of assessment income-tax for which is, in the 
case of that body corporate, affected by the profits or gains of any period any part 
©f which falls within any chargeable accounting period to which the provision in 
question relates. 

10.— (1) In the case of a member of a group of companies the following pro- 
visions of this paragraph shall have effect, for the purposes of Part II of the Seventh 
Schedule to the Finance (No. 2) Act, 1^39 (which oontains provisions for computing 
capital for the purposes of excess profits tax), — 

(o) in lieu of the provisions of the proviso to sub-paragraph (1) of paragraph 
2 of the said Part II, in so far as those provisions relate to debts for 
excess profits tax ; and 

(b) also in lieu of the provisions of sub-paragrph (2) of the said paragraph 2. 

(2) A debt for the excess prefits tax payable in respect of the trade or busi- 
ness Ui any member of a grmp of companies shall be deemed for the purposes of 
paragraph 2 of the aid Part II— F P oi 
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(а) to be a debt of the principal company and not of any other company ; 

and 

(б) to have become due on the first day after the end of the chargeable ac- 

counting period in respect of which the tax is assessable, notwithstand- 
ing that the tax may not have been assessed until after the said day. 

(3) Where any debt for excess profits tax for any chargeable accounting period 
in respect of the trade or business of a member of a group of companies is to be 
deducted under paragraph 2 of the said Part IF, the amount thereof shall not be 
reduced by reason of any relief given as the result of any deficiency of profits or any 
liability to the national defence contribution of any member of the group occurring 
in any chargeable accounting period, but the amount of the relief shall be treated ae 
having become an asset of the trade or business of the principal company on — 

(а) the first day after the end of the chargeable accounting period fronot 

excess profits tax for which relief is given ; or 

(б) the first day after the end of the chargeable accounting period in which 

the deficiency of profits occurred or for which liability to the national 
defence contribntion arose. 

whichever day is the later. 

(4) If, in relation to any chargeable accounting period of a subsidiary member, 
an amount becomes payable under sub-paragraph (2) or sub-paragraph (3) of the last 
but one preceding paragraph from the subsidiary member or the principal company, 
that amount shall, for the purpose of computing the capital of the principal eompanjr 
and the subsidiary member, be deemed — 

(a) to be debt which became due from the subsidiary member or the princi- 
pal company, as the case may be, on the first day after the end of that 
chargeable accounting period ; and 

(h) to have become an asset of the principal company or the subsidiary mem- 
ber, as the case may be, on that day. 

11. —An appeal from any assessment to, or determination with respect to excess 
profits tax iu respect of the trade or business of a boly corporate for any chargeable 
accounting period during which it is a member of a group of companies, which would, 
but for the provLmns of this paragraph, have lain either to the General Commis- 
sioners or the Special Comm ssioners shall lie to the Special Commissioners only, and 
accordingly, in relation to any such assessment or determination, Part II of the Fifth 
Schedule to the Finance Act, 1937 as applied for the purpose of the excess profits 
tax, shall have effect as if the reference to the General Commissioners were omitted 
therefrom. 

12. — Any dispute arising between any bodies corporate with respect to the 
proper allocation, as between those bodies, of tho burden of any excess profits tax, 
or the benefit of any repayment of, or relief from, excess profits tax, shall, if the tax 
was assessed for a chargeable accounting period when those bodies were members of 
a group of companies, or thj repayment or relief was made or allowed against tax 
assessed for, or by reason of a deficiency of profits in, such a chargeable accounting 
period, be decided — 

(a), if all the bodies corporate concerned so require, by the Commissioners * 

and 

(b) in any other case, by the Special Commissioners, 

and any decision of the Commissioners or the Special Commissioners under this 

paragraph shall be final. 

13. — (1) In this Schedule, the expression “new subsidiary,” in relation to any 
chargeable accounting period of a body corporate which in that period is a member 
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of a group of companies to which this sub-paragraph applies, means a body oorporato 
which was a subsidiary member of the group in that period but which was at no 
time during the standard period of the group a member of that or of any other 
group of companies : 

Provided that any other body corporate which is a subsidiary member of the 
group in the said chargeable accounting period but, in the standard period of the 
group, was a member of some other group shall, in relation to the said chargeable 
accounting period, be deemed to be a new subsidiary if the Commissioners are satis- 
fied that there is no substantial degree of connection or o mtinuity between the two 
groups. 

The group of companies to whioh this sub-paragraph applies are all groups of 
companies the trades or businesses of any of the members of whioh were being 
carried on the first day of July, 1936. 

(2) It is hereby declared that the provisions of section 16 of the Finance (No. 2) 
Act, 1939 (which relates to successions and amalgamations) whioh are expressed to 
iiave effect for the purposes of the provisions that Act, or of Part III of that Act, 
relating to the computation of standard profits have effect also for the purposes of 
Parts II and III of this Schedule. 


Section 39. 


SIXTH SCHEDULE 


Additional Provisions as to Assessment and Collection of Excess Profits Tax and 
The National Defence Contribution. 

1. — On an appeal against an assessment to excess profits tax for any period, 
the amount of the assessment shall not, except with the concurrence of the Commis. 
sioners, be reduced below the excess of — 

(a) the amount of the national defence contribution which would have been 
assessable for that period if no excess profits tax had been assessable 
therefor ; 

over — 

(b) the amount of any subsisting assessment to the national defence contri- 

bution for that period. 


2. — Where an appeal is pending against an assessment to excess profits tax for 
any period, the Commissioners may treat as not being in dispute at least so much of 
the amount of the assessment as is equal to the excess of — 

(a) the amount of the national defence contribution which, if no excess profits 

tax were assessable for that period, would, in the opinion of the Commis- 
sioners, be payable therefor and would not be in dispute ; 

over — 

(6) the amount of any subsisting assessment to the national defence contri- 
bution for that period. 

3. — The provisions of paragraphs 1 and 2 of this Schedule shall apply in rela- 
tion to appeals against assessments to the national defence contribution as they 
apply in relation to appeals against assessments to excess profits tax, with the 
substitution — 

(o) for the references to excess profits tax, of references to the national 
defence contribution ; and 

(b) for the references to the national defence contribution, of references to 

excess profits ta*. 
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4 . — Where, for any period, excess profits tax would be assessable if there were 
no national defence contribution assessable and the national defence contribution 
would be assessable if there were no excess piofits tax assessable, the Commissioners- 
may, notwithstanding anything in section 19 of the Finance (No. 2) Act, 1939, make 
an assessment either to excess profits tax or to the national defence contribution, or 
assessments both to excess profits tax and to the national defence contribution ; and 
where the Commissianers make an assessment by virtue of this paragraph, they may, 
if they think fit, discharge the whole or any part of any assessment already made 
for that period (whether or not confirmed ou appeal) and, to the extent that any tax 
so discharged hae already been paid, shall treat the amount of that tax as paid on 
the new assessment : 

Provided that nothing in this paragraph shall authorise the making of any 
assessment to excess profits tax or to the national defence contribution so that tha 
amount thereof, together with the amount of any subsisting assessment for the 
period (whether to excess profits tax or the national defence contribution) exceeds — 

(!) the amount of excess profits tax which would be assessable for that period 
if no national defence contribution were assessable therefor ; or 

(ii) the amount of the national defence contribution whioh would be assess- 
able for that peiiod, if no excels profits tax were assessable therefor, 

whichever is the higher. 

5 . — Any payment [made under an assessment to excess profits tax or the 
national defence contribution for any period shall be treated for all purposes as a 
payment on account of the total tax or contribution ultimately found to be assessable 
for that period. 

6 # Jn this Schedule the expression "subsisting assessment” means an assessment 

which has been made and not disehaiged, and the expression "the amount of any 
subsisting assessment” means, in relation to any subsisting assessment which has 
been reduced, the amount of that assessment as reduced. 

7 , Where the chargeable accounting periods for the purposes of excess profits 

tax do not coincide with those for the purposes of the national defence contribution, 
the foregoing provisions of this Schedule shall have effect subject to the following 
adaptations— 

(a) references to the amount which would have been assessable, the amount 
of any subsisting assessment or the amount which would be payable, for 
any period, shall be construed as references to an amount ascertained 
by apportioning and aggregating the amounts assessable, assessed, or 
payable, as the case may be, for all periods falling wholly or partly 
within that period ; 

(i l ) in applying the provisions of paragraphs 1 and 2 of this Schedule to the 
case of an assessment to excess profits tax for a period part of which 
falls before, and part of which falls after, [the end of the years of charge 
to the national defence contribution]! there shall be deemed to be added 
to the amount of the national defence contribution which would have 
been assessable or payable, as the case may be, for the part of the period 
before [the end of the said years ]2 an amount equal to so much of the 
excess profits tax for the whole period as is apportionable to the part 
thereof falling after [the end of the said years ]2 

(c) in applying the provisions of paragraphs 1 to 3 of this Schedule to the 
case of an assessment to the national defence contribution for any period 
falling partly before and partly after the end of March, 1939, there shall 
be added to the amount of excess profits tax which would have been 

(1) Substituted by Ninth Schedule, Finance Act, 1942, 

(2) tr » »» r* ” 
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assessable or payable, as the case may be, for the part of the period 
after the said end of March an amount equal to so much of the national 
defence contribution for the whole period as is apportionable to the part 
thereof falling before the said end of March. 

8 . — Any apportionment required to be made by the last preceding paragraph 
ehall be made by reference to the number of months or fractions of mouths in the 
period to whioh the apportionment relates : 

Provided that, in the case of the national defence contribution, where — 

(a) part of the period falls before and part falls after the end af March, 

1939 ; and 

(b) the amount of the national defence contribution for the period, oomputed 

as if there were no excess profits tax, is increased or reduoed by the 
operation of any of the provisions of this Act, 

the amount of the increase or reduction shall not be so apportioned but 
there shall be attributed to the part of the said period falling after the said 
end of March the amount which would have been attributable thereto if the 
increase or reduction had not occurred, together with the whole amount of 
the increase or reduction. 


United Kingdom Excess Profits Tax 


EXTRACT FROM THE ENGLISH FINANCE (No. 2) ACT, 1940. 

PART H 


INCOME TAX 

Section. 

12. Disallowance of cretain payments in respect of war risks for income-tax 
purposes. 

PART HI 

EXCESS PROFITS TAX AND NATIONAL DEFENCE CONTIBUTION. 


Section. 


13. Special provisions as to mines, oil wells, &c. 

14. Restriction on deduction of interest, annuities and annual payments in 

computing profits. 

15. Disallowance of certain payments in respect of war risks. 

CHAPTER 48 


An Act to make certain amendments in the enactments relating to****.. 

excess profits tax 


PART II 


(22nd August, 1943.) 


INCOME TAX. 


Disallowance of oertain paymonts in respect of war risks for income-tax purposes. 

12. — (1) In computing the amount of the profits or gains of any person for any 
purpose of the Income Tax Acts for the year 1940-41 or any subsequent year, no 
sum shall be deducted in respect of any payment made by him to whioh this section 
applies. 
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(2) No payment to which this section applies shall be included in computing — 

(а) the expenses of management in respect of wh ieh relief may be claimed 
for any such year under section thirty-three of the Income-Tax Act, 
1918, (which relates to life assurance companies and others); or 

(б) the cost of maintenance, repairs, insurance and management in respect 
of which relief may be claimed for any such year under Rules 8 of No. 
V of Schedule A. 

(3) This section applies to any payment made by any person under any con- 
tract or arrangement under which that person is, in the event of war damage, en- 
titled or eligible’ either absolutely or conditionally, to or for any form of indemnifi- 
cation, whether total or partial, and whether by way of a money payments or not,, 
in respect ot that war damage. 

Provided that — 

(а) where the payment is made in respect of the right or eligibality aforesaid 
and also in respect of other matteis, the deduction or inclusion of so 
much of the payment as is properly attr'butable to the other matters 
shall not be disallowed by virtue only of sub-section (1) or sub-section (2) 
of this section, and 

(б) this section shall not apply to any payment made under — 

(i) any policy of insurance issued under Part II of the War Risks 
Insurance Act, 1939, or any similar enactment in force in any 
country outside the United Kingdom; or 

(ii) any contract of marine insurance, or any contract of insurance of an 
aircraft, or any contract of insurance of goods in transit. 

(4) In this section the expression “war damage” means loss or damage arising 
from action taken by an enemy of His Majesty, or action taken in combating such an 
enemy or in repelling an imagined attack by such an enemy, or action taken in 
anticipation or in consequence of an attack by such in enemy. 

PART III 

EXCESS PROFITS TAX AND NATIONAL DEFENCE CONTRIBUTION. 

Special provision es to mines, oil wells, &c, 

13 . ( 1 ) Upon an applicatian made with respect to any olass of trades or 

businesses consisting in the getting of minerals or oil from any mine, oil well or 
similar natural source of a wasting nature, the Board of Referees mad by order direct 
that in relation to trades or businesses of that class the referenced section twenty- 
aeven of the Finance Act, 1940, to six per cent, and eight per cent, and the references 
in subsection (9) of section thirteen of the Finance (No. 2) Act, 1939, to eight per 
cent, and ten per cent, shall be construed as if they were references to six, eight, or 
ten per cent,, as the case may be, increased to such extent as may be specified in tho 
order: 

Provided that the Board — 

(a) shall increase the said percentages only so far as they think necessary to* 
allow for the consideration that, by reason of the wasting nature of the 
natural source in question, the benefit of capital expenditure incurred 
by the persons carrying on such trades or businesses may be exhausted 
at a greater rate than in the case of other classes of trades or businesses; 

(b) shall not in any case increase the said percentages by more than a fur- 
ther four per cent. 

(2) Where any such order has been made with respect to trades or businesses of 
any class, then, in the case of a trade or business part only of which falls within that 
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class, the increased percentages shall be applicable to such extent as may be ju9t, 
having regard to the extent to which the trade or business fall within that class. 

(3) The powers of the Commissioners and the Boird of Referees under section 
twenty-seven of the Finance Act, 1940, as applied by the Fifth Schedule to that Act, 
shall in relation to any trade or business falling wholly or partly within any class 
with respect to which such an order as aforesaid has been made, include power to 
proceed as if the provisions of the said Fifth Schedule so applping the said section 
twenty-seven were adapted and modified to such extent, if any, as they may think 
necessary in order to enable effect to be given to the provisions of this section. 

(4) This section shall apply to any sub-division of a class of trades or busi- 
nesses based either on any special feature of the trades or businesses within that sub- 
division or on locality as it applies to a class of trades or businesses, in any case 
where the Board of Referees are of opinion that the sub-division can properly be de- 
alt with separately. 

(5) The provisions of this section shall have effect with respect to all charge- 
able accounting periods, whether before or after the passing of this Act. 

Restriction on deduction of interest, annuities and annual payments in computing 
profits. 

14 . — (1) No deduction in respect of any interest, annuity or other annual pay- 
ment shall, by virtue of paragraph 4 of Part I of the Seventh Sohodule to the Fin- 
ance (No. 2) Act, 1939 or paragraph 4 of the Fourth Schedule to the Finance Act, 
1937, bo allowed in computing the profits af a trado or business for the purposes of 
excess profits tax or the national defence contribution unless the interest, annuity or 
other annual payment would, on income-tax principles, bo an allowable deduction in 
computing profits but for the express provision contained in paragraph of Rulo 3 
of the Rules applicable to Ckses I and H of Schedule D that no deduction is to be 
made in respect of any annual interest or an 7 annuity or other annual payment pay- 
able out of the profits or gains. 

In this subsection, the expression “income-tax principles” has the same mean- 
ing as it has for the purposes of subsection (1) of section fourteen of the Finance (No. 
2) Act, 1939, and subsection (1) of section twenty of the Finance Act, 1937. 

(2) The provisions of this section shall, as respects excess profits tax, have 
f ffect with respect to tax for all chargeable accounting periods, whether before or af- 
ter the passing of this Act, and, as respects the national defence contribution have 
effect with respect to all accounting periods beginning on or after the first day of 
April, nineteen hundred and thirty- nine and so much of any accounting period begin- 
ning before the date as falls on or after the date. 

Disallowance of certain payments in respect of war risks. 

15 . — Section twelve of this Act, (which, in relation to the computation of prfits 
for income-tax purposes for the year 1940-41 and subsequent years, forbids deduc- 
tions for payments under certain contracts and arrangements for indemnification in 
respect of war damage) shall apply also to the oompntation of profits — 

(а) for the purposes of excess profits tax for all chargeable accounting 
periods (whether before or after the passing of this Act); and 

(б) for the purposes of the national defenoe contribution for all accounting 
periods beginning on or after the first day of April, nineteen huadred and thirty-nine, 
and so much of any accounting period beginning before that date as falls on or after 
that date. 
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EXTRACT FROM THE ENGLISH FINANCE ACT, 1941. 

Part II 

INCOME TAX 

Section. 

17. Disallowance for income-tax purposes of certain payments in respect of war 
injuries to employees. 

18. Trades affected by certain arrangements for concentration of industry or 
business. 

PART III 

EXCESS PROFITS TAX AND THF NATIONAL DEFENCE CONTRIBUTION 
Section. 

28. Provision for the repayment after the war of certain excess profits tax. 

29. Borrowed money to be treated as capital. 

30. Addition to standard profits for reductions of capital caused by losses. 

31. Addition to standard profits in the case of concerns producing certain 
metals and oil. 

32. Miscellaneous amendments of Section 27 of Finance Aot, 1940. 

33. Provisions as to chargeable accounting periods partly before and partly 
after the end of March, 1940. 

34. Power to recover where expenses of payments for services are disallowed in 
computing profits. 

35. Transactions designed to avoid liability to excess profits tax. 

36. Disallowance for excess profits tax purposes of certain payments in respeot 
of war injuries to employees. 

37. Treatment for purposes of excess profits tax of trado3 and businesses affect- 
ed by certain arrangements for concentration ot industry or business. 

38. Amendments as to exceptional depreciation. 

39. General provisions as to computation of profits. 

40. Director- controlled companices. 

Section. 

41. Amendment of provisions relating to relief in respeot of excess profits tax 
in dominions, &c. 

42. Provisions as to group of companies, 

43. ... 

44. Date from which amendments are to operate. 

SCHEDULES: 

Second Schedule. — Maximum percentages (metals and oil). 

Third Schedule.- Amendments of paragraph 3 of Part I of the Seventh 
Schedule to the Finance (No. 2) Act, 1939. 

Fourth Schedule — Provisions as to groups of companies. 

CHAPTER 30 

An Act to make further provision in connection with Finanoe. 

(22nd July, 1941.) 
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PART II 

INCOME TAX 

Disallowance for income-tax purposes of certain Payments in respect of war 
injuries employees. 

|7. — (i) Jn computing the amount of the profits or gains, or total income, of 
any person for any purpose of the Income Tax Acts, no sum shall be deducted in res- 
pect of any payment made by him to which this section applies. 

(2) No payment to which this section applies shall be included in computing- 

la) the expenses of management in respect of which relief may bo claimed 
under section thirty- three of the Income Tax Act, 1918; or 

(b) the cost of maintenace, repairs, insurance and mamagement in respect of 
which relief may be claimed under Rule 8 of No. V of Schedule A; or 

(e) the expenses of management or supervision in respect of which relief 
may be claimed under section twenty. six of the Finance Act, 1922. 

(3) This section applies — 

(a) to any payments by way of benefit made by any person to, or to the 
personal representatives or dependants of, any employees of his on ac- 
count of their incapacity, retirement or death owing to war injuries, 
whether sustained in the United Kingdom or elsewhere; 

(b) to any payments made by any person by way of premium or contribu- 
tion under any policy, agreement, scheme or arrangement providing for 
the payment of benefits to, or to the personal representatives or depend- 
ants of, any employees of his on account of their incapacity, retirement 
or death as aforesaid: 

Provided that — 

(i) this section shall not apply to any payment (whether by way of benefit 
or by way of premium or contribution) which is payable under any policy, 

agreement, scheme or arrangement made before the third day of Sep- 
tember, nineteen hundred and thirty-nine, except to the extent that the 
amount of the payment is increased by any variation of the terms of 
that policy, agreement, scheme or arrangement made on or after that 
date; 

(ii) this section Bhall not apply to any payment by way of benefit if, in the 
opinion of the Commissioners of Inland Revenue, that payment was 
made under an established practice which was such that the same or a 
greater payment would have been made if the incapacity, retirement or 
death bad not been due to war injuries. 

(4) Where a person makes a payment by way of benefit to which this section 
applies and, in the opinion of the Commissioners of Inland Revenue, there is an 
established practice under which a smaller payment would have been made if the 
incapacity, retirement or death had not been due to war injuries, the deduction or 
inclusion of an amount equal to that smaller payment shall not be disallowed by 
virtue only of subsection (1) or subsection (2) of this section. 

(5) Where a person makes a payment to which this section applies by way of 
premium or contribution and the policy, agreement, scheme or arrangement provides 
for the payment of any benefit in the event of incapacity, retirement or death not 
due to war injuries, the deduction or inclusion of so much of the payment of pre- 
mium or contribution as, in the opinion of the Commissioners of Inland Revenue, is 
properly attributable to benefit payable in the event of incapacity, retirement or 
death not due to war injuries shall not be disallowed by virtue only of subsection (1) 
©r subsection (2) of this section. 
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(6) In this section the expression “war injuries” has the meaning assigned to ifc 
by the Personal Injuries (Emergency Provisions) Act, 1939, 

Trades affected by certain arrangements forconcentratxon of industry or business. 

18. — (I) This section applies te any arrangements made with a view to the con- 
centration of industry or business in the hands of fewer persons, being arrange- 
ments certified by or on behalf of the Board of Trade to be approved by them and to 
be in their opinion in the national interevSt, having regard to the exigencies of the 
present war. 



See Section 37 of Finance Act 1941 by which this section shall 
not effect. 

PART ID 


EXCESS PROFITS TAX AND THE NATIONAL DEFENCE CONTRIBUTION 


Provision for the repayment after the war of certain excess profits tax. 

28. — (1) After the termination of hostilities in the present war, there shall be 
ascertained and recorded, as respects every person who has paid any excess profits 
tax for any of the periods in respect of which the tax is chargeable at the rate of a 
hundred per cent , the amount (if any) by which the total sum paid by him by way 
of excess profits tax and the national defence contribution (less any sum repaid or 
repayable on account of any deficiency of profits or otherwise) would have been de- 
creased if the rate of excess profit tax had been eighty per cent, in respect of all 
those periods, and the amount so ascertained and recorded as aforesaid shall, if such 
conditions as Parliament may hereafter determine are satisfied (being conditions rela- 
ting to the distribution, application or capitalisation of profits for the benefit of 
shareholders, whether by the payment of dividends, by the issue of bonus shares or 
debentures, or by any other means whatsoever), be repaid at such date as Parliament 
may hereafter determine: 

Provided that, in ascertaining the said amount, the capital employed in the 
trade or business shall be computed on the basis that the rate of tax during the said 
periods was a hundred per cent. 

(2) The procedure for the ascertainment and recording of the said amounts shall 
be such as may be prescribed by regulations made by the Commissioners, and those 
regulations shall provide for the giving of notice to the persons affected and, without 
prejudice to the generality of the foregoing words, may apply, with or without modi- 
fications, any of the enactments relating to appeals against assessments to excess 
profits tax. 

Borrowed money to be treated as capital. 

29. — In computing the amount of the capital emloyad in a trade or business, 
no deduction shall be made in respect of borrowed money. 

(2) In computing the profits of a trade or business, no deduction shall be made 
in respect of interest on borrowed money or in respect of any other consideration 
givin for the use of borrowed money : 

Provided that — 

(a) this subsection shall not prevent the making of any deduction in respect of 
any such interest or consideration in computing the profits of a trade or 
business for any chargeable accounting period the standard profits for 
which are ascertained by reference to the minimum amount specified in 
subsection (2) of section thirteen of the Finance (No. 2) Act, 1 939. 

(b) in computing capital, the same deduction shall be made in respect of 
accruing liabilities for interest a9 would have had to be made if this 
subsection had not been passed. 
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(3) Without prejudice to the generality of the foregoing provisions of thi& 
sect ion, section twenty-seven of the Finance Act, 1940, shall have effect subject to 
the following piovisions as respects borrowed money, that is to say — 

(a) sub-section (2) shall have effect as if, at the end of paragraph (ii) of 
the proviso, the following words were iuserted — 

“and 

(ii : ) on the average amount of the borrowed money, if any, employed in the 
trade or business in the standard period, at six per cent., or, in the caso 
of a company the directors whereof had a controlling interest therein, 
eight per cent., per annum ** 

(ft) sub-section (3) shall have effect as if — 

(>) after the words “the paid-up share capital of the body corporate in the 
standard period” there were inserted the words “together with any 
borrowed money employed in the trade or business in that period”; and 

(ii) in paragraph of the proviso, for the words from “and deducting borrowed 
money and debts” to the end of that paragraph, there were substituted 
the words “and deducting debts, othtr than debts for borrowed money”; 

(*) subsection (4) shall have iffect as if after the words “the paid-up share 
capital in the standard period” there were inserted the words ‘'together 
with any borrowed money employed in the trade or business in that 
period.” 

(4) Without prejudice to the generality of any of the foregoing provisions of 
this section, if the average rate of interest per eens. per anunm actually payable in 
respect of the borrowed money employed in a trade or business in the standard 
period, increased by two per cent,, is greater than the rate applicable under section 
twenty-seven of the Finance Act Act, 1940, the limits under sub-sections (2), (3) and 
(b) of the said section twenty-seven shall be raised in the case of that trade or 
business by the difference between — 

(a) an amount equal to interest for the standard period at the said average 
rate, as so increased, on the average amount of the borrowed money emp- 
loyed in the trade or business in the standard period; and 

(b) an amount equal to interest on that average amount for that period at 
the rate applicable under the said section twenty -seven. 

In this sub-section, references to the rate applicable under the said section 
twenty -Bevcn shall be construed as references to the rate per cent, per annum which, 
apart from the provisions of this sub-section would be applicable under the proviso 
to sub -section (2) of that section to the average amount of the borrowed money 
employed in the trade or business in the standard period; and the reference to the 
trade or business in the standard period; and the reference to the limits under sub- 
sections (2) (3) and (5) of that section shall be construed as a reference to the 
amounts fixed by the proviso to the said subsection (2), by the proviso to the said 
eub-section (3) and by the said sub-section (5), as the maximum amounts which, in 
the cases to which those provisions respectively apply, may by virtue of that section, 
be treated in ascertaining the standard profits for a full year as being the profits of 
the standard period. 

(5) In this section, and in section twen ty -seven of the Finance Act, 1940, aa 
amended by this section, the expression “borrowed money” means borrowed money 
which, apart from the provisions of this section, Would have been deductible in corn- 
computing capital 

( 9 ) This section — 

(a) shall not apply in the ease of the business of a building society, or of a 
banking business, assurance business or business consisting wholly or 
mainly in the dealing in or holding of investments; 
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(b) shall, in relation to a trade or business part of which consists in banking,, 
assurance or dealing investments, not being such a business as afore- 
said, have effect only in relation to borrowed money not ascribable to 
that part of the trade or business: 

Provided that paragraph of this subsection shall not apply to a business 
carried on ba a body corporate, if — 

(i) it is a member of a group of companies to which sub-section (1) or 
section twenty-nine of the Finance Act, 1940 applies; and 

(ii) its circumstances ai e such that paragraph (iii) of the said sub-section 
(1) has the effect of requiring all its income from such investments as 
are mentioned in that paragraph to be left out of account in computing 
profits; or would have that effect if it had any such income. 

(7) This section applies to the computation of the profits or loss, and the 
standard profits, of a trade or business for any chargeable accounting period 
ending after the end of March, nineteen hundred and forty, subject, however, as 
respects any such chargeable accounting period which begins before the said end 
of March, to the provisions of section thirty-three of this Act. 

Addition to standard profits for reductions of capital caused by losses. 

30. — (1 ) In computing under sub-section (8) of section thirteen of the Fin- 
ance (No. 2) Act, 1939, the standard profits for a full year of a trade or business 
commenced after the first days of July nineteen hundred and thirty-six, the average 
amount of the capital emploped in the trade or business in the chargeable accounting 
period in question shall be treated as increased by the amount of any net loss 
sustained in carrying on the trade or business over the period beginning with the 
commencement of the trade or business and ending with the end of March, nineteen 
hundred and thirty-nine. 

(2) Section twenty-seven of the Finance Act, 1940, shall have effect subject to 
the following provisions as respects losses, that is to say — 

(a) if, in relation to any date in the standard period, a net loss has been 
sustained in carrying on the trade or business over the period which 
begins with the first day of January; nineteen hundred an 1 twenty-nine; 
or with the commencement of the trade or business, whichever is the 
later, and ends immediately before the said date in the standard period, 
the limit under sub-seetion (3) and the limit under sub-Bection (5) 
shall be computed a9 if the capital employed in the trade or business on 
the said date in the standard period were increased by the amount of 
that, loss;and 

(5) if, over the period which begins as aforsaid and ends with the oommenc- 
ment of the standard period, o net loss has been sustained in carrying 
on the trade or business, the limit under sub-section (3) shall be com- 
puted as if the value of the assets employed in the trade or business, and 
the capital employed in the trade or business, immediately before the 
commencement of the standard period were increased by the amount of 
that loss; and 

(e) in any event, for the references in sub-section (3) and (4) to the net 
value of the assets employed in the trade or business in the standard 
period there shall be substituted references to the amount interest on 
which is the limit under sub-section (3). 

In this subseotion, the expression “the limit under sub-section (3)” and “the 
limit under sub-section (5)” mean, respectively, the amount fixed by the proviso to 
sub-section (3), and by sub-section (5), of the said section twenty-seven as tho 
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maximum amounts which; in the cases to which, those provisions apply, may be 
treated in scertaining the standard profits for a full year as being the profits of the 
standard period. 

(3) The question whether any, and if so what, net loss has been sustained 
over any such period as is mentioned in this section shall be determined for the 
purposes of this section in accordance with the provisions applicable to the compu- 
tation for the purposes of excess profits tax of the profits of a chargeable accounting 
period beginning with the first day of April, nineteen hundred and forty, and ending 
with the thirty-first day of March, nineteen hundred and forty-one: 

Provided that — 

(а) sub section (2) of the last preceding section (whioh prevents the dedu- 
ction of interest on borrowed money shall not apply: and 

(б) the additional percentage in respect of wear and tear, for which provision 
is made under paragraph 2 of Part I of the Seventh Schedule to the 
Finance (No. 2) Act, 1939, shall not be allawed in respeot of the period 
before the end of March, nineteen hundred and thirty -two, shall be at 
the rate of ten per cent, in respect of the period between the end of Ma- 
rch, nineteen hundred and thirty-eight, two, and the end of March, 1938 
and shall be at the rate oftwenty per cent . as respects the period after 
the end of March, nineteen hundred and thirty-eight, 

(4) The provisions of sub-section (1) or, as the case may be, sub-section (2) 
of this section shall not apply in relation to any trade or business unless it is shown 
to the satisfaction of the Commissioners that — 

(a) in the case of subsection (1), over the period beginning with the com- 
mencement of the trade or business and ending with the end of March, 
nineteen hundred and thirty-nine; and 

(h) in the case of sub-section (2), over the period beginning with the first 
day of January, nineteen hundred and twenty-nine, or with the comence- 
ment of the trade or business, whichever is the later, and ending with 
the end of tlm standard period. 

the character of the trade or business has remained substantially unchanged and 
that, throughout the said period, the trade or bnsiness has substantially retained and 
maintained its fixed assets and its productive manufacturing or trading potentialities, 
as the case may be: 

Provided that the Commissioners may, if they think it just so to do, direct that, 
notwithstanding that the said conditions is not fulfilled, such increase shall be made 
in the standard profits as may be speoified in the direction, being an increase smaller 
than that which would have fallen to be made if the said condition had been fulliilled* 

An appeal shall lie to the Board of Referees from any determination of the 
Commissioners under this sub -section whioh would not otherwise be subject to such 
an appeal. 

(5) This section applies to the computation of the standard profits of a trade 
or business for any chargeable acconnting period encing after the end of March, 
nineteen hundred and forty, subject, however, as respects any such chargeable 
accounting period which begins before the said end of March, to the provisions of 
section thirty-three of this Act. 

Addition to standard profits in die case of concerns producing certain metals 
and oil* 

31 . — (I) If, in the case of any trade or business which includes the mining 
of any metal or the getting of oil from oil wells; the mining or getting of which is, 
in the opinion of the Treasury, of exceptional importance for the purposes of the 
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prosecution of the war, the Treasury certify that an increase in output of the metal 
or oil over output at the normal rate is essential in the national interest, then unless 
the certificate is revoked, the following provisions shall have effect. 

(2) If the profits in any chargeable accounting period include profits attribu- 
table to additional output of the metal or oil due to the war, the standard profits of 
the trade or business for that chargeable accounting period shall, if the date by 
which the source of the metal or oil might, but for the war, have been expected to 
have been exhausted falls within one of the periods specified in the first oolumn of 
Second Schedule to this Act, be increased by not more than the percentage 
specified in relation to that period in the second column of that Schedule of an 
amount representing profit at the normal rate on that additional output. 

(3) The Treasury may make regulations for carrying this section into effect, 
and those regulations may in particular lay down rules to be followed in determin- 
ing for the purposes of this section the extent of the natural deposits which are to 
be taken as constituting a source of the metal or oil, the date by which any such 
source might, but for the war, have been expected to have been exhausted, the ques- 
tion whether there is any, and if so what, additional output due to the war, and the 
question what amount is to be taken to represent profit at the normal rate on any 
such additional output. 

(4) The question whether, by virtue of this section and the regulations made 
thereunder, any, and if so what, addition is to be made to the standard profits of any 
trade or business for any chargeable accounting period shall be determined by the 
Commissioners, subject, however, to an appeal to the Board of Roferees. 

(5) This section shall not apply to any chargeable accounting period the stan- 
dard profits for which are ascertained by reference to the minimum amount specified 
in sub* section (21 of section 13 of the Finance (No. 2) Act, 1939, and [without pre- 
judice to the generality of the powers conferred by sub-section (3) of this section] 
the regulations under the said sub-section (3) may make spacial provision for charge- 
able accounting periods the standard profits for which are ascertained under sub- 
section (8) of section 13 of the Finance (No. 2) Act, 1939 or are affected by a direc- 
tion under section 27 of the Finance Act, 1940. 

(6) This section applies to the computation of the standard profits of a trade 
or business for any chargeable accounting period ending after the end of March, 1940, 
subject, however /as respects any such chargeable accounting period which begins 
before the said end of March, to the provisions of section 33 of this Act. 

Miscellaneous amendments of Section 27 of Finance Act, 1940. 

32. — (1) In sub-sections (3), (4) and (5) of section 27 of the Finance Act, 1940 
for references to the Board of Referees there shall bo substituted references to the 
Commissioners. 

(2) For sub-section (7) of the said section 27 there shall be substituted the 
following sub- section — 

“(7) An application und^r this section shall not ho entertained unless notice 
thereof is given in writing to the inspector of taxes before the end of 
March, 1942, 1942, unless the Commissioners allow a longer period.” 

(3) At the end of the said section 27 there shall be inserted the following sub- 
section — 

"(9) If the person carrying on the trade or business is dissatisfied with any 
determination of the Commissioners under this section, he may appeal 
to the Board of Referees 

and in sub-section (2), the words from “If the person” to the end of the sub* 

section shall be omitted. 
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(4) The amendments effected by the foregoing provisions of this section shall 
be deemed always to have had effect : 

Provided that any determination of the Board of Referees given before the 
passing of this Act of an application under sub-section (3) of the said section 27 shall 
be treated as if it had been a determination given on appeal from the Commissioners* 

(5) Notwithstanding anything in sub-section (8) of the said section 27 — 

(а) a determination of an application under sub-section (2) or sub-section (3) 

of that section may fix a different amount as respects tbo period before, 
and the period after, the ent of March, 1940 ; 

(б) as application may bo made under either of these sub-sections to vary 

a previous determination ot an application thereunder so as to give 

effect to any provision of this Act amending the said section 27. 

An application made by virtue of paragraph (b) of this sub- section shall bo 
made to the Commissioners notwithstanding that the determination sought to be 
varied was made, or confirmed on appeal, by the Board of Referees ; but the deter- 
mination of the Commissioners on any such application shall be subject to the same 
right of appeal as a determination by them of any other application under the said 
section. 

Provisions as to chargeable accounting period partly before and partly after the 
end of March, 1940- 

33. — (1) The previsions of this section apply to any chargeable accounting 

period falling partly before and partly after the end of March, 1940, and in this 

section — 

(а) references to the whole period, the first part of the period, and the second 

part of the period shall bo construed respectively as references to the 
whole of any such chargeable accounting period, so much thereof aa 
falls before the said end of March, and so much thereof as falls after 
the said end of March ; 

(б) the expression "excess profits” means the amount by which the profits 

for any period exceed the standard profits therefor; 

(c) the expression “the amending provisions** means the provisions of sec- 
tinna 29, 30 and 31 of this Act. 

(2) The profits or loss of, and the standard profits for, the whole period shall be 
computed, first on the basis that the amending provisions do not apply to the period 
and secondly on the basis that the said provisions do apply to the period, and it 
shall then be ascertained, on each basis, whether there are excess profits or a 
deficiency of profits for the whole period, and if so what is the amount thereof. 

(3) There shall be deemed to be, for the first part of the period, excess profit* 
or a deficiency of profits, as the case may be, equal to an apportioned part of the 
excess profits or deficiency of profits ascertained under sub-section (2) of this section 
on the first basis mentioned therein, and there shall be deemed to be, for the second 
part of the period, excess profits or a deficiency of profits, as the case may be, equal 
to an apportioned part of the excess profits or deficiency of profits ascertained under 
sub-section (2) of this section on the second basis mentioned therein ; and for the 
purpose of determining the rate at which excess profits tax is to be charged on any 
excess profits and of giving relief for deficiencies of profits under the enactments 
relating to excess profits tax, and for the purposes of section 28 of this Act, the firsts 
part of the period and the second part of the period shall each be treated as if it 
were a separate chargeable accounting period. 

Any apportionment required to be made by this sub-seecion shall be made by 
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reference to the number of months or fractions of months in eath of parts of the 
whole period. 

(4) Sub-section (3) of section 26 of the Finance Act, 1940, is hereby repealed. 

Power to recover where expenses of payments for services are disallowed in 
computing profits. 

34 . — ( 1 ) If, in computing the profits or loss of a trade or business for any 
accounting period beginning after the end of March, 1941, any expenses for direc- 
tor* fees or other payments for services are disallowed under section 32 of the 
Finance Act, 1940, then subject to the provisions of this section, any person who 
pay or bears any additional tax as a consequence of that disallowance shall be enti- 
tled to recover from the persons to whom the fees or payments were payable the full 
amount disallowed in relation to them respectively : 

Provided that if the total amount so disallowed is greater than the additional 
tax, the amounts which may be recovered from the said persons shall be reduced 
proportionately so that in all not more than an amount equal to the additional tax 
is recoverable. 

A person shall be deemed for the purposes of this sub-section to have paid 
additional tax as a consequence of a disallowance if and to the extent only that the 
total excess profits tax and national defence contribution paid exceeds the total 
excess profits tax and national defence contribution which would have been payable 
but for the disallowance. 

(2) No sum shall be recoverable from any person under sub-section (1) of this 
section unless within thirty days from the date on which a notification of the deci- 
sion of the Commissioners under the said section 32 is served on the person carrying 
on the trade or business, or, in the case of a notification served before, or not later 
than two months after, the date, of the passing of this Act, within- three months 
months from the date of the passing of this Act, within three months from the date 
of the passing of this Act, the person carrying on the trade or business gives notice 
in writing to the inspector of taxes named in that behalf in the notification, and to 
the person to whom the disallowed fees or payments were payable, that the right 
of recovery conferred by thi section is reserved against that person in relation to that 
disallowance ; and where notice is so given, the person against whom the right is 
reserved may appeal to the Board of Referees against the decision of the Commis- 
sioners to make the disallowance. 

(3) Where any sum is recovered under this section from any person, the in- 
come-tax payable by him shall be computed as if the fees or payments in question 
had been reduced by the sum recovered, and relief shall be given accordingly by 
repayment or otherwise. 

(4) Where a person recovers any sum under this section — 

(a) for the purposes of the enactments relating to the relief for deficiency 

of profits, his profits chargeable with exoess profits tax ; and 

(b) for the purposes of the enactments relating U the relation of exoess pro- 

fits tax to income-tax or the national defence contribution, and to the 
relation to one another of members of groups of companies, his liability 
to excess profits tax, 

shall be treated as reduced by the sum recovered, and section 28 of this 
Act shall have effect in relation to him as if the reference therein to the total 
sum paid by him by way of excess profits tax and the national defence con- 
tribution were a reference to the total sum which would have been so paid 
by him, if his profits chaigeable with exoess profits tax were reduced as 
aforesaid. 
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(5) A person who has paid tax but has a right to recover it — 

(a) from the Crown under the enactments relating to the relief for deficien- 
cies of profits ; or 

{b) from another member of the same group of companies under paragraph & 
of Part IV of the Fifth Schedule to the Finance Act, 1940 ; 

shall, to the extent that he has exeiciscd that right, and to that extent only, 

be disentitled to recover under this section by virtue of that payment. 

(6) This section applies in relation to accounting periods falling partly before 
mud partly afte r ^h' *r. f * of March, 1941, as it applies in relation to accounting periods 
felling wholly after the said end of March, except that so much only of any fees or 
payments disallowed for that period under section 32 of the Finance Act, 1940, shall 
be taken into account for the purposes of this section as is properly apportionable 
to the part of the period falling after the said end of March, and any such appor- 
tionment shall be made by icference to the number of months or fractions of months 
in each of the parts of the accounting period. 

Transactions designed to avoid liability to excess profis tax. 

35. — (1) Where the Commissioners are of opinion that the main purpose for whi- 
ch any transaction or transactions was or were effected (whether before or after the pa- 
cing of this Act) was the avoidance or reduction of liability to excess profits tax, they 
may, if they think fit, direct that such adjustments shall be made as respects liability 
to excess profits tax as they consider appropriate so as to count ei act the avoidance or 
reduction of liability to excess profits tax which would otherwise be effected by the 
transaction or transactions. 

(2) Without prejudice to the generally of the powers conferred by subsection (1) 
of this section, the powers conferred thereby extend — 

(a) to the charging with exciss profits tax of persons who, but for the adjust- 
ments, would not be chargeable with any tax, or would not be charge- 
able to the sum extent; 

(b) to the charging of a greater amount of tax than would be chargeable but 

for the adjustments, 

(3) Any person aggrieved by a direction of the Commissioners under this sec- 
tion may appeal to the Special Commissioi.ers, whether on the ground that the main 
purpose of the transaction or transactions was not the avoidance or reduction of 
liability to tax or on the ground that no direction ought to have been given or that 
the adjustments diiected to he made are inappropriate. 

Disallowance for excess profits tax purposes of certain payments in respect of 
war injuries to employees. 

36. — Section 17 of this Act (which provides for income-tax purposes for the 
disallowance of certain payments in respect of war injuries to employees) shall, with 
any necessary adaptations, apply to the computation for the purposes of excess 
profits tax of profits lor all chargeable accounting periods ending after the end of 
March, 1940 ; but no payment made before the said end of March shall be disallowed 
by virtue. of this section. 

Treatment for purposes of excess profits tax of trades and business affected by 
certain arrangements for concentration of industry of business. 

37. (1) Section eighteen of this Act, (whioh relates to the treatment for in- 
come-tax purposes of trades affected by certain arrangements for the concentration 
of industry or business) shall not effect the computation of profits for the purposes 
of excess profits tax, but the following provisions of this section shall have effect for 
the purposes excess profits tax in relation to any arrangements to whioh that section 
applies. 
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(2) Where, in pursuance of any such arrangements, a persona to carry on all 
or any of the activities theretofore carried on by him in onneotion with his trade or 
business, or undertakes activities not theretofore carried on by him in connection 
with his trade or business, the cessation or undertaking of the activities shall not bo 
treated as effecting a discontinuance of that trade or business or the sitting up or 
commencement of a new trade or business. 

(3) Any sum becoming payable, in pursuance of any such arrangements, to 
or to the successor of, any such person as is mentioned in the last preceding sub- 
section by any other person who was or has beoorno a party to the arrangements, 
nat being either a sum in the nature of a capital payment or interest on borrowed 
money, on other consideration given for the use of borrowed money, shall — 

(a) be allowed as a deduction in computing the profits of the trade or 
business of the persons by whom the said sum becomes payable ; and 

(b) be treated as a trading receipt of the person to whom the said sum 
becomes payable and be taken into account accordingly in computing 
the profits of the trade or business of that person. 

(4) Where a person who, in pursuance of any such arrangements, ceases to 
carry on all or any of the activities theretofore carried on by him in eonnection 
with his trade or business, is a partnership or a company the directors whereof have 
a controlling interest therein, any sum beooming payable, in pursuance of the 
arrangements, to a partner in, or director of, that partnership or company by any 
other person who was or has become a pirty to the arrangements; neb bsing either a 
sum in the nature of a capital payment or interest on borrowed money or other 
consideration given for the use ot borrowed money, shall be treated (for all tbe pur- 
poses of the enactments relating to excess profits tax, including the purposes of tho 
last preceding subsection) as if it had become payable to the partnership or company 
and had then become payable by tho partnership or company t> the partner or 
director as a distribution of profits, or a3 directors remuneration, as the case 
may be. 

(5) Where, in pursuance of any such arrangements, piant or machinery of any 
such persons as is mentioned in sub-section (2) of this section remains unused during 
anjr period, the amount of any deduction allowable under paragraph 2 of Part I of 
the Seventh Schedule to the Finance (No. 2) Act, 1939, in respect of the wear and 
tear of that plant or machinery shall he computed as if the plant or machinery were 
in normal use. 

(6) For the purposes of this section, the expression ‘‘person” includes a part- 
nership. 

Amendments as to exceptional depreciation. 

38. — Paragraph 3 of Part I of the Seventh Schedule to the Finance (No. 2) 
Act, 1939 (which provides for an allowance for exceptional depreciation of certain 
assets) shall be amended in the manner set out in tho Third Schedule to this Act. 

General provisions as to computation of profits. 

39, — (i) Where for the purposes of excess profits tax the profits arising in any 
chargeable accounting period fall to be ascertained, then, in apply mg the definition 
of the expression “income-tax principles” in subjection (1) of section 14 of the 
Finance (No. 2) Act, 1939, regard shall be had tc the income-tax law in force with 
respect to tlie year of assessment in which that chargeable accounting period ends : 

Provided that this sub-section shall have effect subject to any provisions of 
this or any other Act (whether passed before or after this Act) which — 

(a) applies to excess profits tax (with or without modifications) a specified 
provision of the law relating to the computation of profits or gains for 
the purposes of inoome-tax ; and 
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(b) directs that that provision shall apply to the computation for the pur- 
poses of excess profits tax of profits for specified chargeable accounting 
periods. 

(2) In asceitaining tho profits arising in the standard period for the purpose of 
Arriving at the standard profits in relation to any chargeable accounting period, the 
aaine principles shall be applied as those which (whether by virtue of sub-section (1) 
of this section or otherwise) fall to be applied in ascertaining the profits arising in 
that chargeable accounting period. 

Director "Controlled companies. 

40. — In consideiing for the purposes of any of the enactments relating to 
excess profits tax whether the directors of a company have at any date a controlling 
inteiest therein, no body corporate shall be treated as a director unless it is at that 
date itself a company the directors whereof have a controlling interest therein. 

Amendment of provisions relating to relief in respect of excess profits tax in 
dominions, etc. 

41. — In sub-section (2) of section 30 of the Finance Act, 1940 (which provides 
for relief from excess profits tax where excess profits tax is also payable in a part of 
His Majesty’s dominions), for the w r ords “so, however, that the effect of the adjust- 
ment shaU not be less favourable to the taxpayer than the effect of allowing tho 
deduetkn” there shall be substituted the words “so, however, that tho e ffect of the 
adjustment, taken in conjunction with any adjustment in the said part of His 
Majesty’s dominions outside the Unieltd Kingdom, shall not be less favourable to the 
taxpayer than the effect of alowing the deduction.” 

Provisions as to groups of companies. 

42. — The provisions of the Fourth Schedule to this Act shall have effect in 
relation to bodies corpor ate \diich at any time are members of a group of companies 
within the meaning of the Fifth Schedule to the Finance Act, 1940. 

Provisions as to the national defence contribution. 

43 - 

Date from which amendments are to opearate. 

44. —Save as otherwise expressly provided, the amendments effected by the 
provisions of this Part of this Act shall, as respects excess profits tax, have effect 
with respect to tax for all chargeable accounting periods, whether before or after 
the passing of this Act, and, as respects the national defence contribution, have 
effect with respect to all accounting periods beginning on or after the first day of 
April, 1939, and so much of any accounting period beginning before that date as 
fails on or after that date. 

Section 31. 

SECOND SCHEDULE 

Maximum Percentages (Metals and Oil) 


Period 


Percent ag( 

The years 1946 to 1950 (inclusive) 

. . 

30 

The years 1951 to 19G0 (inclusive) 

. • 

20 

The years 1961 to 1970 (inclusive) 


10 

The years 1971 to 1990 (inclusive) 

.. 

.. 6 


Section 38. 

THIRD SCHEDULE 

Amendments of Paragraph 3 of Part I of the Seventh Schedule of the 
Finance (No. 2) Act, 1939. 

1.— For sub-paragraph (1), the following sub-paragraph shall be substituted 

“(1) Where any building, plant or machinery have, after the beginning of 
the year 1937, been provided for the purpose of the trade or business by the person 
carrying on the trade or business, then if either — 
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(а) on such date as Parliament may hereafter determine, the buildings, plant 
or machinery have, wholly or partially, become obsolete or ceased to be 
required and the value thereof is less than the net cost thereof; or 

(б) the buildings, plant or machinery are sold before the said date at a price 

which is leas than the net cost thereof, 

and in either case the deficiency is wholly or mainly ascribable to conditions pre- 
vailing as a consequence of the present war and exceeds — 

(i) the aggregate amount of any deductions for wear and tear or depreciation 

already allowed in respect of the buildings, plant or machinery other- 
wise than under this paragraph (together with the appropriate propor- 
tion of any deductions for wear and U ar or depreciation given for income- 
tax purposes for the year 1938-39 cr any previous year of assessment) ; 
plus 

(ii) any payments made or to be made under Part I or Part II of the War 
Damage Act, 1941, in respect of damage to the buildings, plant or machi- 
nery, other than payments m respect of damage made good before the 
said date or before the previous sale of the buildings, plant or machinery, 
as the case may be, 

there shall be allowed in respect of each accounting period which constitutes or 
includes a cbaigcable accounting period such proportion of the excess as is properly 
attributable to that accounting pei ied; and ii any plant or machinery in respect of 
which an allowance has been made under this paragraph is replaced, no allowance 
other than that made under this paragraph shall be made in respect of the amount 
expended in replacement thereof. 

The reference in this sub-paragraph to deductions for wear and tear shall be 
construed as including a reference to the additional percentage for which provisions is 
made by paragraph 2 of this Pait of this Schedule, and, in the case of a deduction 
for income-tax purposes, to the additional deduction under section eighteen of the 
Finance Act, 1932, or under that section as amended by section twenty-two of the 
Finance Act, 1938.” 

2.— For sub-paragraph (3) there shall be substituted the following sub-para- 
graph — 

“(3) In this paiagiaph, the expression 'net cost* means, in relation to any buil- 
dings, plant or machinery, to cost of the provision thereof (being cost of a capital 
nature) less any sum provided, or to be provided, directly or indirectly by the Crown 
or by any government or public or local authority, whether in the United Kingdom 
or elsewhere, or by any other person other than the person or persons carrying on the 
trade or business, towards the cost of the provision of the buildings, plant or machi- 
nery, or towards any wear and tear or depreciation thereof, not being a sum provi- 
ded, or to be provided, either by way of loan or under Part I or Part II of the War 
Damage Act, 1941; and references to Part I of the War Damage Act, 1941, shall be 
construed as including references to any similar Act relating to war damage to which 
the said Part I does not apply.” 

FOURTH SHCEDULE 

PROVISIONS AS TO GROUPS OF COMPANIES 

1, Subsection (2) of section twenty-six of the Finance Act, 1940, (which con- 
tains provisions for securing that deficiencies occurring after the end of March, nine- 
teen hundred any forty, shall, so far as possible, be applied reduce profits arising 
after the said end of March and deficiencies occurring before the said end of March 
shall, so far as possible, be applied to reduce profits arising before the said end of 
March) shall, in its application to a deficiency of profits of a body corporate for any 
chargeable accounting period during which it is a number of a group of companies, be 
construed as follows, that is to say— 
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(а) the references to profits (except in the phrase ‘'deficiency of profits”) 
shall be construed as including all profits on which the principal com- 
pany is assessable to excess profits tax; and 

(б) the references to profits arising in another chargeable accounting period 
shall be construed as including references to profits arising in the same 
period but to another member of the group. 

and the said subsection (2), so construed, shall have effect notwithstanding any- 
thing in sub-paragraph (2) of paragraph 6 of Part IV of the Fifth Schedule to the 
Finance Act, 194’> (which relates to deficiencies of members of groupa of companies) 
as well as anything in subsection (2) of section fifteen of the Finance (No. 2) Act, 
1939. 


The reference in this paragraph to profits on which the principal company is 
assessable has the same meaning as in the said sub-paragraph (2) of paragraph fi 
of Part IV of the Fifth Schedule to the Finanoe Act, 1940. 

2. — Section twenty-eight of this Act (which provides for the repayment after 
the war of certain excess profits tax) shall, in relation to any body corporate which 
at any time while the tax is at the rate of a hundred per cent, is a member of a 
group of companies, have effect subject to such adaptations and modifications as 
may be prescribed by the Commissioners. 

3. — 'In section twenty-nine of this Act, and in section twenty-seven of the Fin- 
ance Act, 1940, as amended by the said section twenty, the expression "borrowed 
money” shall not include any borrowed money the debt in respect whereof is such 
a debt as is mentioned in sabsection (l) or subsection (1A) of section seventeen of 
the Finance (No. 2) Act, 1939. 

4 . — Section thirty of this Act (which relates to losses) shall, in relation to a 
member of a group of companies the trades or businesses of none of the members of 
which were being carried on on or before the first day of July, nineteen hundred and 
thirty-six, have effect subject to the following modifications — 

(a) an increase shall only be allowed under subsection (1) thereof if the ag- 
gregation of all the profits and losses of all the trades or business of all 
the members of the group over the period mentioned in the said sub- 
section (1) shows a net loss, and if such an increase is allowed, it shall 
in no case exceed such part of that net loss as may be determined by the 
Commissioners; 

(b) for the purpose of ascertaining whether the condition specified in subsec- 
tion (4) thereof is fulfilled, all the trades or businesses of all the members 
of the group shall be treated as one trade or business; 

(c) if the pricipal company is dissatisfied with any determination of the 
Commissioners under sub -paragraph of this paragraph, it may appeal to 
the Board of Referees. 

5. — The powers of the Commissioners and the Board of Referees under section 
twenty-seven of the Finance Act, 1940, as applied by the Fifth Schedule to that Act, 
shall, in relation to any trade or business affected by any provision of this Act amen- 
ding the Baid section, include power to proceed as if the provisions of the said Fifth 
Schedule so applying the said section were adapted and modified to such extent, if 
any, as they may think necessary in order to enable effect to be given to that amen- 
ding provision. 

6. — (1) In sub-paragraph (5) of paragraph 3 of Part III of the Fifth Sohedule to 

the Finance Act, 1940, for the words "the Board of Referees” (in both place where 
those words occur) there shall be substituted the words "the Commissioners,” and at 
the end of that sub paragraph the following words Bhall be inserted — * * • 
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••If the principal company is dissatisfied with any determination of the Commis- 
sioners under this sub-paragraph, it may appeal to the Board of Referees.” 

(2) For paragraph of sub-paragraph (3) of paragraph 3 of Part II of the said 
Fifth Schedule there shall be substituted the following paragraph— 

“(j) notwithstanding anything in subsection (8) of the said seotion, on the ter. 
ruination of a relevant period the Commissioners may, either on the application of tho 
principal company or of their own motion, vary, as respects subsequent relevant 
periods, any determination in force under the said section with'respeot to that period, 
whether given originally or on appeal, if it appears to them that the circumstances 
have materially changed, and any decision of the Commissioners so to vary or not so 
to vary a determination shall be subject to an appeal by the principal company to 
the Board of Referees.” 

7. — The references in subsection (2) of section thirty- four of this Aot (wbioh re- 
lates to the recovery of disallowed expenses for fees or services) to the person carry- 
ing on the trade or business shall, if that person is a body corporate wbioh is a mem- 
ber of a group of companies, be construed as references to the principal company. 

8. — Where the standard profits of a group of companies fall to be ascertained 
under Part II of the Fifth Schedule to the Finance Act, 1940, any principles may be 
applied which would fall to be applied in ascertaining the profits of any chargeable 
accounting period falling wholly or partly within the relevant period as defined for 
the purposes of the said Part II; but in ascertaining, by reference to the standard 
profits of the group, the standard profits of any member thereof in relation to any 
chargeable accounting period, such adjustment, if any, shall be made as is necessary 
to produce the result which would have been produced if, in ascertaining the 
standard profits of the group, the same principles had been applied as those which fall 
to be applied in ascertaining the profits of tlmt chargeable accounting period. 

9. — Any reference in Part III of this Act to the minimum amount specified in 
subsection (2) #f section thirteen of the Finance (No. 2) Act, 1939 shall be construed 
as including a refereuce to the minimum standard as defined in paragraph 4 o 1 Part 
II of the Fifth Schedule to the Finance Act, 1940. 

10. — Expressions have the same meanings in this Schedule as they have in the 
Fifth Schedule to the Finance Act, 1940. 
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PART IV 

EXCESS PROFITS TAX AND NATIONAL DEFENCE CONTRIBUTION 
Section. 

36. Continuation of the national defence contribution. 

37. Amendment of Section 28 of Finanoe Act, 1941. 

38. Exemption from tax of interest on tax reserve certificates. 

39. Successions and amalgamations. 

40. Amendments of Section 18 (1) of Finanoe Act, 1941, to apply to exoess 
profits tax and national defence contribution. 

41. Part IV to be retrospective. 

SCHEDULE. 

Ninth Schedule — Amendments continuing the national defence contri- 
bution. 

CHAPTER 21 

An Act to.. ;..make further provision in connection with Finance. 

(24th June, 1942.) 

Continuation of the national defence contribution. 

36. — (1) The national defence contribution shall continue to be oharged until 

such date as Parliament may hereafter determine, and accordingly the enactments 
referred to in the Ninth Schedule to this Act shall be amended iu the manner speci- 
fied in that Schedule. f 

(2) In this and in any other Act, the expression “the years of charge to the 
national defence contribution*’ means the period beginning with the first day of 
April, nineteen hundred and thirty-seven, and ending with the date determined by 
Parliament which is referred to in sub-section (l) of this section. 

Amendment of Section 28 of Finance Act, 1941. 

37. — The following subsection shall be substitute! for sub-3ection (1) of section 
twenty -eight of the Finance Act, 1941: 

“(1) after the termination of hostilities in the present war, there shall be 
ascertained and recorded, as respects every person who has paid any exoess profits 
tax for any of the periods in respect of which the tax chargeable at the rate of a 
hundred per cent, the amount (if any) by which the total sum paid by him by way 
of excess profits tax and the national defence contribution (less any sum repaid or 
repayable on aooount of any deficiency of profits or otherwise) would have been 
‘decreased if the rate of excess profits tax has been eighty per cent, in respect of all 
those periods, and the amount so ascertained and recorded as aforaaid shall, if such 
conditions as Parliament may hereafter determine are sattsfied (being conditions 
relating to the distribution, application or capitalisation of profits for the benefit of 
shareholders, whether by the payment of dividends, by the issue of bonus shares or 
debentures or by any other means whatsoever), be repaid at such date as Parliament 
may heroafter determine: 

Provided that, in ascertaining the said amount, the capital employed in the 
trade or business shall be computed on the basis that the rate of tax during the 
said periods was a hundred per cent.” 

Exemption from tax of interest on tax reserve certificates. 

38..— Neither excess profits tax nor the national defence contribution shall be 
chargeable in respect of the interest on tax reserve certificates issued by the Treasury. 

Successions and amalgamations* 

39.— The right of appeal to the Board of referees conferred by the proviso to 
tmb-sectione (4) of section thirty-eight of the Finanoe Aot, 1940 (which sub-section, 
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enables the Commissioners to modify the enaotments relating to the computation, for 
the purposes of excess profits tax, of profits and capital in certain cases of succession 
or amalgamation) shall extend to cases where the Com nissioaers refuse to make any 
modification requested by the person oarryine on the traleor business, and accor- 
dingly for the said proviso the following proviso shall be substituted: — 

‘•Provided that if the Commissioner make any such modifications and the 
person carrying on the trade business is dissatisfied with the modifications so made, 
or if the Commissioners refuse to make any modifications requested by the person 
carrying on the trade or business and he is dissatisfied with the refusal, he may 
appeal to the Board of Refer ees.” 

Amendments of Section 18 (1) of Finance Act, 1941, to apply to a excess 
profits tax and national defence contribution. 

40.— It is hereby declared that the provision of Part III of this Act as to the 
certification for the purposes of sub-seotion (l) of section eighteen of the Finance 
Act, 1941, of arrangements for the concentration of industry or business in the hands 
of fewer persons have effect also for the purposes of section thirty-seven of that Act 
(which relates to the treatment for purposes of excess profits tax or trades and 
business affected by arrangements to which the said section eighteen applies) and for 
ths purposes of the said section thirty-seven as applied by section forty -three of that 
Act to the national defence co itribution. 

Part IV to be retrospective. 

41 — The enactments relating to excess profits tax and the national defence 
contribution shall be deemed always to have had offcot as amended end extended by 
thiB Part of this Act. 

Section 36- * 

NINTH SCHEDULE 

AMEMDMENTS CONTINUING THE NATIONAL DEFENCE CONTRIBUTION 

In sub-section (1) of section nineteen of the Finance Act, 1937, and sub-sectioo 
(2) of section twenty of that Act for the words “the five years beginning on the 
first day of April, nineteen hundred and thirty -seven” there shall be substituted the 
words “the years of charge to the national defence contribution” and in paragraph 
(ii) of the said sub-section (2) the word “five” shall be omitted in both places where 
it occurs. 

In sub- paragraph (3) of paragraph 2 of the Forth Schedule to the said Act 
and in sab-section (2) of section thirty-six of the Finance Act,31939, for the words 
“the five years beginning on the sixth day of April, nineteen hundred aud thirty- 
seven” there shall be substituted the words “the period beginning on the sixth day 
of April, nineteen hundred and thirty -seven, and ending at the end of the years of 
charge to the national defence contribution” 

For sub-Bection (4) of seotion nineteen of the Finance (No. 2) Act, 1939 there 
shall be substituted the following sub -section: — 

“(4) The chargeable accounting periods to which this section applies are the 
chargeable accounting periods (as defined by this Part of this Act in relation to excess 
profits tax) which fall within the years of charge to the national defence contribution; 

Provided that where part only of a chargeable accounting period as so defined 
falls within those years, this seotion shall have effect as if that part were a separate 
chargeable accounting period as so defined, and as if the profits or loss cf that sepa- 
rate chargeable accounting period were an apportioned part of the profits or losses 
arising in the whole period; 

Sub-section (3) of section thirty -nine of the Finance Act. 1940, shall be omitted, 
and in^sub- paragraph (b) of paragraph 7 of the Sixth Schedule to that Act for the words 
“the end of March, nineteen hundred and forty-two” there shall be substituted the 
words “the end of the years of charge to the national defence contribution”; and 
and for the words “the said end of March” (in both place were those words ocour) 
there shall be substituted the words “the end of the said years.” 
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Part HI 

EXCESS PROFLTS TAX. 

{Section. 

21. Extension of Section 31 of Finance Act, 1941. 

22. Cost incurred by concerns producing certain minerals. 

23. Payments to superannuation funds, &o., in respect of back service. 

24. Disposal of company’s stock at under value. 

25. Appeals against directions. 

Part IV. 

MISCELLANEOUS. 

28. Application of income-tax provisions to excess profits tax and the national 
defence contribution. 

Schedules : 

Seventh Schedule.- — Provisions as to back-service payments made before or 
in pursuance of undertakings given or enactments passed before 2 February 
1943. 

Eighth Schedule.— Application of income-tax provisions to excess profits tax 
and national defence contribution. 

CHAPTER 28 

An Act to. . . . make further provision in connection with Finance. 

(22nd July, 1943.) 

Part 111 

EXCESS PROFITS TAX. 

Extension of Section 31 of Finance Act. 1941. 

21- —Section thirty-one of the Finance Act, 1941 (which provides for an addi- 
tion to the standard profits in the case of concerns producing certain metals and oil) 
*hall have effect and be deemed always to have had effect as is references therein to 
metal and to the mining thereof included respectively references to coal* sand, 
gravel, limestone, sandstone, igneous reck, chalk, asbestos and mica and the extrac- 
tion thoreof from natural deposits. 

Cost incurred by concerns producing certain minerals. 

22. — (1) The provisions of this section shall have effect in the case of a trade 
or business which includes the mining of any metal or the getting of oil from oil, 
wells being a trade or business with respect to whioh a certificate given by the 
Treasury under subsection (1) of section thirty-one of the Finance Aot, 1941, 
Is in force. 

(2) If, in the case of a trade or business which includes the mining of metal 
in the form of ore, the average metallic content of the ore consumed in a chargeable 
accounting period is greater than the average metallic content of the ore con- 

mimed — 


(f) Has been added by Section 34 Finance Act 1944. 
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(а) in the standard period, if any ; or 

(б) if the person carrying on the trade or business so elects, in such accoun- 

ting period ending before that chargeable accounting period and ending 
after the standard period, if any, as that person may select, 
being in either case ore mined by the person carrying on the trade or business, then 
for the purpose of computing the profits of the trade or business for that charge- 
able accounting period, the cost of obtaining and reducing the ore consumed in that 
chargeable accounting period shall be taken to be a sum bearing to the actual cost 
©f obtaining and reducing it the same proportion that the first-mentioned average 
bears to the last- mentioned average. 

(3) In the case of a trade or business which includes th> mining of metal other- 
wise than in the form of ore or the getting of oil from oil-wells, if, in any chargeable 
accounting period, all or any of the metal of oil mined or got was, for the purpose 
of securing additional output, mined or got otherwise than in accordance with the 
usual practice, then, if the cost of mining or getting all the metal or oil mined or got 
in that chargeable acoounting period is less than what would have been the co3t of 
mining or getting the like quantity of metal or oil in accordance with the usual 
practice, the last- mentioned cost shall, for the purpose of computing the the profite 
of the trade or business for the chargeable accounting period in question, be sub- 
stituted for the first- mentioned cost. 

(4) Any question arising under this section shall be determined by the Commis- 
sioners, subject, however, to an appeal to the Board of Referees. 

(5) This section applies to the computation of the profits of a trade or business 
for any chargeable acoounting period ending after the end of March, ninteen hundred 
and forty, and section thirty-three of the Finance Act, 1941 (which rebates to the 
computation of profits and standard profits for chargeable acoounting periods falling 
partly before and partly after the said end of March) shall apply as if, in paragraph 
(c) of sub-section (1) of that section, the expression “ the amending provisions” 

(6) In this section, the following expression have the meanings hereby res- 
pectively assigned to them, that is to say — 

“cost,” in relation to the obtaining and reducing of ore mined by the person 
carrying on a trade or business, means the direct cost incurred by that 
person on labour, materials and power in mining the ore and reducing it 
(whether by smelting or otherwise) together with the cost to that person 
of repairs to buildings, plant and machinery used wholly or mainly for the 
mining and reduction thereof ; 

“metal” means the metal to which the certificate of the Treasury relates, and 
“metallic’* shail be construed accordingly ; 

“ore” means ore containing the metal aforesaid ; 

“standard period,” in relation to a trade or business carried on by a company 
which is a member of a group of companies, being a trad© or business 
standard profits of whioh are ascertained in accordance with sub -paragraph 
2 of Part II of the Fifth Schedule to the Finanoe Act, 1940, means the 
standard period of the group ; 

and references in this section to the ore consumed or the metal 
oil got in any period shall bo construed as references to the ore, 
the prufits attributable to which are included in the profits for 

(7) This section shall have effect as if references to metal and the 
of included respectively references to limestone, sandstouo, igneous 
asbestos and mica and to the extraction thereof from natural deposits. 

Payments to superannuation funds, etc , in respect of back service. 

23- — (1) Where — 

(a) arrangements are in force in connection with any trade or business have- 
ing as their object or one of their objects tin provision of benefits to or 
in respect of all or any of the persons employed or to be employed in 
the trade or business ; and 


mined or the 
metal or oil 
that period. 

mining there- 
rock, chalk. 
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($) any payment (whether to a superannuation or other fund' or under a 
policy of insurance or under a contract for a deferred annuity or for a 
capital sum or otherwise) is made under those arrangements in respect 
of back service (whether rendered to the person carrying on the trade 
or business or not), 

no deduction shall be made in respect of that payment in computing the profits 
of the trade or business of any accounting period for the purposes of excess pro- 
fits tax ; 

Provided that — 

(i) if the peiecn cariying on the t.’ade or business so elects, the payment 
shall be apporticned among the accounting periods during whioh the 
back service was rendered as may he just and the part thereof so 
apportioned to any of those periods which include, consist of or fall 
wholly or partly within the standard period (if any) or any chargeable 
accounting period shall bo deducted in computing the profits of the 
trade or business for those accounting periods respectively for the 
purposes of excess profits tax ; and 

(ii) if the person carrying on The trade or business so elects and the payment 
was made before the second day of February, 1943, or was made in 
pursuance of an undertaking to make it given or of an enactment passed 
before that date, the provisions of the Seventh Schedule to this Act 
shall have effect in relation to the payment, and, where the payment 
is one of a series of payments, also in relation to the other payments. 

(2) For the purposes of this section, service of any person shall, in relation to 
any arrangements, be deemed to be back service if it was rendered before the arrange- 
ments were made or before the arrangements applied to him. 

(3) A payment shall be demeed for the purposes of this section to be made 
in respect of back service if any of the following conditions are fulfilled with respect 
to it, that is to say — 

(a) it is expressed under the arrangements in question to be made in respect 
of service the whole or part of which is back service ; or 

(b) the benefits to cr towards the provision of which the payment is made 
will be computed by reference to the length of service the whole or part 
of which is back service ; or 

(c) the said benefits are provided or are to be provided in recognition of 
service the whole or part of which is back service : 

Provided that — 

'i) where port only of the service mentioned in any of the said conditions is 
back service, only so much of the payment shall be treated, by virtue 
of the fulfilment of that condition, as in respect of back service as, on a 
just apportionment of the payment, is referable to such service ; 

(ii) in determining for the purposes of this section whether or not benefits 
are or are to bo provided in recognition of cny particular serviee, all 
relevant facts shall be taken into consideration and the statements of 
the parties concerned, whether embodied in the arrangements or not, 
shall not be taken as conclusive. 

(4) Where arrangements are modified by subsequent arrangements so as to 
provided fer now < r greater benefits, the original arrangements and the modifying 
anangements shall be treated for the purposes of this section as separate arrange- 
ments and any payments made under the arrangements as modified shall be appor- 
tioned accordingly. 

(5) In this section “benefit** means, in relation to any person, any periodical 
oi lump payment payable at a future date (whether before, at or after the date 
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of his retirement), and includes any such payment to or for the benefit of his spouse* 
childien (including adopted children and illegitimate children), relations or depen- 
dents ; and for the purposes of this section any director of a company or person 
employed in the management of a company shall be deemed to be a person employed 
and “service” shall be construed accordingly. 

(6) Nothing in this section affects, in relation to any such payment or part of 
a payment as is not in respect of back service, sub-section (2) of section 33 of the 
Finance Act, 1940 (which relates to the spreading over several accounting periods of 
deductions not reasonably and properly attributable to one period only) or section 32 
of the Finance Act, 1921, as applied to excess profits tax (which relates to the 
exemption of superannuation funds from tax). 

(7) The enactments relating to excess profits tax shall be deemed always to 
have had effect as amended by this section : 

Provided that nothing in this section Bhall affect, for the chargeable accounting 
period to which the appeal related, any payment concerning which notice of appeal 
to the Board of Referees had been given before the second day of February, 1943, 
against a determination of the Commissioners under sub section (2) of section 33 of 
the Finance Act, 1940. 

Disposal of company’s stock at under value. 

24.— (1) Where any of the stock in trade of a company is disposed of otherwise 
than for at least its full market value and is to disposed of either to, or directly or 
indirectly for the benefit or by the procurement of, any persons who directly or 
indirectly hold, or are in a position to obtain, a controlling interest in the company, 
and any of that stock is disposed of by any person at a profit but in circumstances in 
which, apart from this section, the full tax (as hereinafter defined) is not payable or* 
in the opinion of the Commissioners, is unlikely to be recovered, the Commissioners 
may direct — 

(а) that such sum as may be specified in the direction, being the sum which* 

in the opinion of the Commissioners, is equal to the full tax, shall be 
chargeable by way of excess profits tax ; and 

(б) that that sum shall be a joint and several liability of suoh persons as may 

be specified in the direction being the company and the persons who, in 
the opinion of the Commissioners, obtained (but for this section) finan- 
cial benefits as a result of thv transactions aforesaid and any other tran- 
sactions which, in the opinion of the Commissioners, were effected in 
connection with or in association with any of the said transactions : 

Provided that — 

(i) if the Commissioners think fit, the direction may apportion the said sum 
among all or any of tho persons who would otherwise be jointly and 
severally liable as aforesaid, and where a part of tho said sum is appor- 
ti med to more than one of the said persons, that portion of the said 
sum shall be a joint and several liability of the particular persons to 
whom it is apportioned and not of any other persons ; and 

(ii) where any person has (apart from shis section) obtained financial benefits 
as aforesaid but only by reason of the transfer by him of shares which 
he did not obtain under any such transaction as aforesaid and he has 
not* apart from thai transfer, been concerned in any such transaction 
as aforesaid, the direction shall apportion the said sum so that there is 
apportioned to him no greater pait thereof then is equal to the amount 
by which he is, under sub-section (4) of this seotion, deemed to have 
(apart from this section) financially benefited. 
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(2) In this section, the expression “the full tax” means the excsss profits tar 
which, if the stock, instead of being disposed of otherwise than for a least its full 
market value, had, at the time when it was so disposed of, been sold by the oom- 
pany on its own behalf in the ordinary course of trade for its full market value, 
would have become payable by or in respect of that company for the chargeable 
accounting period during which the stock was so disposed of, no acoount being taken 
of any relief for deficiencies of profits, 

(3) As between the persons who, by virtue of a direction under this section, 
become jointly and severally liable for any sum, their respective liabilities shall, 
unless otherwise agreed between them, be proportionate to the extent to which they 
respectively benefited financially as a result of all the transactions in question, apart 
from their liability under this section. 

(4) Where any such transaction as aforesaid consists of the transfer of any 
shares, the persons transferring the shares shall be deemed to have (apart from this 
section) financially benefited — 

(a) if thpy obtained the shares under any such transaction as aforesaid, to 
the extent by whioh the consideration whioh they obtained for the 
shares exceeds in value the consideration which they gave for the 
shares ; 

(6) if they did not obtain the shares under any such transaction as aforesaid, 

to the extent by which the consideration which they obtained for the 
shares is greater than it might have been expected to be if the stook had 
been sold by the company immediately before the transfer in such circu- 
mstances that the full tax became payable by or in respect of the 
company. 

(5) For the purposes of this section, a barrister, solicitor or acoountant shall 
not be treated as having obtained financial benefits by reason only that he received 
in the ordinary course of his profession remuneration in respect of ordinary profes- 
sional services rendered in connection with any such transaction as aforesaid at a 
rate not greater than that customary in the profession for services of such a character, 
a person who carries on a banking business shall not be treated as having obtained 
financial benefits by reason only that he received interest at not more than the nor- 
mal rate on a loan made by him in connection with any such transaction as aforesaid, 
and a person who carries on a business which includes dealing in stock of the kind 
to which a direction under sub-section (I) of this section relates shall not be treated 
as having obtained financial benefits by reason only that he bought some or all of 
the stock in question at a price representing the full market value thereof and dis- 
posed thereof at a profit. 

(6) A direction under this section may be given notwithstanding that a direction 
in relation to the transactions in question or some of them has been given or might 
have been given under section thirty-five of the Finance Act, 1941, and any direction 
given under this section may contain such provisions for granting relief from any 
liability to excess profits tax existing apart from the direction as appear to the 
Commissioners to be consequential on the other provisions of the direction. 

(7) Any person aggrieved by a direction of the Commissioners under this section 
may appeal to the Special Commissioners, and on any such appeal any other 
person specified in the direction shall be entitled to appear and be heard and the 
Special Commissioners may vary, confirm or oanoel the direction. 

The deoision of the Special Commissioners shall (subject to any appeal there- 
from whioh is competent under the enactments relating to excess profits tax) be 
binding on the Commissioners and on the appellant and on all persons entitled to 
appear and be heard as aforesaid. 
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(8) The enactments relating to excess profits tax shall be deemed always to 
have had effect as amended and extended by the foregoing provisions of this section. 

(9) The Commissioners may by notice in writing require any person to furnish 
them within such time as they may direct (not being less than thirty days) with 
auch particulars as they think necessary for the purpose of this section, and if that 
person, without reasonable excuse, fails to comply with the notice he shall be liable 
to a penalty not exceeding five hundred pounds, and, after judgment has been given 
for that penalty, to a further penalty not exceeding fifty pounds for every day on 
which the failure continues. 

Where the person on whom any 6uch notice is served is a body corporate, the 
secretary or other officer performing the duties of the secretary of the body corporate 
shall be liable to a penalty if there is a failure to comply with the notice, as well aa 
the body corporate. 

Appeals against directions. 

25. — All the provisions of the enactments relating to appeals against assess- 
ments to excess profits tax (including the provisions enabling the Commissioners to 
make regulation) shall have effect and be deemed always to have had effect with 
respect to any appeal against directions of the Commissioners which, under any of 
the enactments relating to excess profits tax, lies to the Special Commissioners. 

PART IV 
MISCELLANEOUS 

Application of income-tax provisions to excess profits tax and the national 
defence contribution. 

28.— (1) The provisions set out in the Eight Schedule to this Act (being 
certain provisions of the enactments relating to income-tax as to penalties for neglect 
to deliver lists, declaration and statements and the time for bringing proceedings, set 
out with certain adaptations) shall have effect in relation to excess profits tax and 
the national defence contribution. 

(2) In section thirty-feur of the Finance Act. 1942 (which relates to evidence 
in cases of fraud or wilful default), there shall be inserted, after the words “income- 
tax”, where those w ords occur in sub section (1), the words “excess profits tax and 
the natianal defence contribution” and in both places where those words occur in 
sub-eection (2), the words “excess profits tax or the national defence contribution”. 

SEVENTH SCHEDULE 

Provisions as to Back-Service Payments made before or in Pursuance of 
Undertakings given or Enactments passed before 2nd February, 1943, 

1. — In the case of a payment which is is not one of a series of payment there 
shall be deducted in computing the profits of the accounting period in which the 
payment was made a sum equal to one-twentieth of the amount of the payment of 
the payment, and the like deduction shall be made in the next succeeding 
accounting period, and so on, and no other deductions shall be made in respect of 
the paymenB or any pait thereof in computing the profits of any accounting period: 

Provided that — 

(o) where any accounting period is less than twelve months, the amount to 
be deducted in the case thereof shall be proportionately reduced so as to 
correspond with the length of the period; 

(6) the total of the sums deducted shall not exceed the amount of the 
payment. 

2. In the case of a series of payments the same deductions shall be made ae 
would have been made under paragraph 1 of this Schedule if a single payment had 
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been made at the date r of the first of the payment of an amount equal to the 
actuarial value, estimated as at the date of the sxil first piyimat, of all the 
payments, and no other deductions shall be made in respect of any of th* payments 
or any part thereof in computing the profits of any accounting period. 

Provided that — 

(a) the sum to be deducted in the case of any aooounting period shall not, 
together with the sums deducted in the case of previous accounting 
periods, exceed the total payments actually made up to the end of that 
accounting period; and 

(b) where, by virtue of the foregoing proviso the amount of any deduction 
is reduced, the deduction which falls to be made in the oase of the next 
succeeding accounting period shall be correspondingly increased, subject, 
however, to the application of that proviso to that suooeding aooounting 
period, and so on. 

3 . — References in this Schedule to accounting periods include references to 
accounting periods no part of which fall within the standard period (if any) or any 
chargeable accounting period, and this Schedule shall have effoot as if the profits of 
all such accounting periods had to be computed for the purposes of excess profits tax 
and the expressions “the total of the sums deducted** and “the sum 3 deducted in 
the case of previous accounting periods** shall be construed accordingly. 

4 . — This Schedule shall not apply to any payment unless it is a payment in 
respect of which a deduction is admissible on income-tax principles and unless, apart 
from the provisions of this Act and of sub-seotion (2) of section thirty-three of the 
Finance Act, 1940 (which relates to the spreading over several accounting periods 
of deductions not reasonably and properly attributable to one period only), a dedu- 
ction in respect of that payment or, where the payment is one of a series of payments, 
in respect of one or some of those payments, would have fallen to be made in compu- 
ting the profits of an accounting period consisting of or including the whole or any 
part of the standard period or a chargeable aooounting period. 

EIGHTH SCHEDULE 

Application of Income Tax Provisions to Excess Profits Tax and 
the National Defence Contribution. 

Income Tax Act , 1918 , Section 101 

107. — (1) A person who neglects to deliver or furnish within the time limited, 
or wilfully makes delay in delivering or furnishing, a true and correct particulars 
which he has been required under the enactments relating to excess profits tax or 
the national defence contribution to deliver or furnish, shall, if proceeded against by 
action or information in any court, forfeit the sum of twenty pounds and treble the 
amount of the tax with which he ought to bo charged in respect of the chargeable 
accountidg period in question. 

Finance Act, 1923, Section 23 (1) 

23.— (I) Proceedings for the recovery of any penalty incurred under the 
enactments relating to excess profits tax or the national dt fence contribution may 
be commenced at any time within six years next after the date on which it was 
incurred. 
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Inceme tax for 1944 45 

19. — (I) Inoorao tax for the year 1941-4 > shall bo charged at the standard rata 
of ten shillings in the pound, and in the case of an individual whose total income 
exceeds one thousand five hundred pounds, at such higher rates in respect of the 
excess over one thousand five hundred pounds as Parliament may hereafter deter* 
mine. 

(2) Subject to the provisions of the Income Tax (Employments) Act, 1913, and 
the Income Tax (Offices and Employments) Act, 1941, all such enactments as had 
effect with respect to the inoome tax charged for the year 1913-41, other than such 
enactments as by their terms relate only to tax for that year, shall have effect with 
respect to the income tax charged for the year 1941-45. 

Higher rates of income-tax for 1943-44. 

20. — Income tax for the year 1943-44 shall be charged at rates exceeding the 
standard rate in the case of induals whose total incomes exceed two thousand pounds 
and in respect of the excess cf their total incomes over that sum ; and the said rates 
shall be rates in the pound which respectively exoeed tm standard rate for the 1943- 
44 by the amounts specified in the second column of the Table in subseotion (l) of 
section se^en of the Finance (No. 2) Act, 1940. 

E xten«ion to 1944-45 of s. II of Finance (No. 2) Act, 1939. 

21. — Section eleven of the Finance (No. 2) Act, 1939 (which grants relief in res- 
pect of diminution of earned income owing to circumstances directly or indirectly 
connected with the present war) shall apply in relation to tax for the year 1944-45 
as it applied in relation to tax for the year 1939 40, with the adaptation that refe- 
rences to the year 1939-40 shall be oonstrued as references to the year 1044-45 and 
reference to sthe year 1938-39 shall be construed as references to the year 1943-44. 
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increased house allowance to clergymen and ministers. 

22. — In sub-paragraph of paragraph (i) of Rule 2 of the General Rules (which 

provides, in the case of a clergyman or minister of aay religieue denomination, for 
the deduction from any profits fees or emoluments of his profession or vooation of a 

part, not exceeding one eighth, of the rent or annual value of a dwelling-house any 

part of which is used mainly and substantially for the purposes of his duty as a cler- 
gyman or minister) for the words “one* eighth** there shall be substituted the words 
••one-quarter.” 

Amendment of s. 24 of Finance Act, 1920. 10 & II Geo. S c. 18 

23. — (I) For the purposes of the proviso to subsection (I) of seotion twenty- 
four of the Finance Act, 1920 (which provides for the granting of reliefs from income 
tax to certain individuals not resident in the United Kingdom, subject to certain 
limitations on the amount of the relief ) Dominion income tax relief shall be left out 
of account in computing ~ 

( a ) the amount of the income tax payable by an individual ; and 

v 6) the amount which would be payable by him by way of income tax if 

the tax were chargeable on his total income from all sources, including 
income which is not subject to income tax charged in the United King- 
dom. 

(2) In this section the expression “Dominion income tax relief” means the relief 
provided for by section twenty-seven of the Finance Act, 1920. 

Sale of copyrights for lump sum- 

24- — (I) Where — 

(а) the author of a literary, dramatic, musical or artistic work assigns the 
copyright therein wholly or partially or grants any interest in the copy- 
right by licence ; and 

(б) the consideration for the assignment or grant consists wholly or partially 
of a lump sum payment the whole amount of which would, but for this 
section, be included in computing the amount of his profits or gains for 
a single year of assessment ; and 

(c) the author was engaged on the making of the work for a period of more 
then twelve months, he shall be entitled to claim that effect shall be given 
to the subsequent provisions of this section in connection with that pay- 
ment. 

(2) If the period for which he was engaged on the making of the work does 
not exceed twenty- four months, then, for all the purposes of the Income Tax Acts, 
one half only of the amount of the payment shall be treated as having become recei- 
vable on the date on which it actually became receivable, and the remaining half 
shall be treated as having become receivable twelve months before that date. 

(3) If the period for which he was engaged on the marking of the work exceeds 
twenty-four months, for all the purposes of the Inoome Tax Acts, one third only of 
the amount of the payment shall be treated as having become receivable on the date 
on which it actually became receivable, ar d one third shall be treated as having be- 
come receivable twelve months, and one third twenty- four month«, before that date. 

(4) A olaim under subsection (1) of this section must be made to the Commissi- 
oners of Inland Revenue not later than twelve months from the end of the year of 
assessment mentioned in that subsection, and seotion nineteen of the Finance Act, 
1925 (which relates to the making and allowing of claims for oertain reliefs and to 
rights of appeal), shall apply in relation to claims under the said subsection (1) as ii 
applies in relation to the claims mentioned in that section. 

(5) Where, on a claim made under this section, liability to tax falls to be ad- 
justed in accordance with subsection (2) or subsection (3) of this seotion, such ad- 
ditional assessments, reduction s of assessments and repayments shall be made as are 
necessary to give effect to the provisions of this sections. 
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(6) In this section, the expression “author” includes a joint author, and the 
expression “lump sum payment” includes an advance on account of royalties which 
is not returnable. 

Maintenance orders. 

25.— (l) In this section, the expression “small maintence payments” means 
payments under an order made by a court in the United Kingdom — 

(a) to or for the benefit of a woman for her maintenance ; or 

(b) to any person for the benefit of, or for the maintenance or education of, 

a person under sixteen years of age, 

being payments which — 

^i) are for the time being required by the order (whether as originally made 
or as varied) to he made weekly at a rate not exceeding two pounds a 
week in the first-mentioned case and not exceeding one pound a week 
in the last-mentioned case ; and 

(ii) would, apart from this section, fall within Rule 19 or Rule 21 of the 
General Rules (which provide for the deduction of tax from interest, 
annuities and other annual payment. 

and the expression “small maintenance order” measnand an order providing for the- 
making of small maintenance payments. 

(2) Notwithstanding anything in Rule 19 or Rule 2i of tho General Rules, the 
following payments shall be made without deduction of tax, that is to say — 

(а) any small maintenance payment under an order made after the passing 

of this Act ; and 

(б) any small maintenance payment falling due after the fifth day of April, 

1945, under an order male before the passing of this Act. 

(3) Any sums paid in or towards the discharge of payments required by this 
section to be made without deduction of tax shall be chargeable under Case III of 
Sohedule I) as if they were mentioned in Rule 1 of the Rules applicable to that Case, 
but the tax shall be computed in all cases on the payments falling due in the year 
of assessment, so *ar as paid in that or in any other year. 

(4) A claimant shall be entitled, in computing his total income for any year of 
assessment for any of the purposes of the Income Tax Acts, to deduct sums paid by 
him in or towards the discharge of any such small maintenance payments required 
by this section to be made without deduction of tax as fall due in that year, and 
effect shall be given to this deduction by reducing any assessment made 
on him or by repayment, as the case may require ; and for tho purposes of section 
17 of the Income Tax Act, 1918 (which provides that relief is not to be given in 
respect of charges on income) any amount which can be deducted under this sub- 
section in computing the total income of a person shall be treated as if it were income 
the tax on which that person is entitled to cnarge against another person. 

(5) Where a court — 

(a) make a small maintenance order ; or 

(5) vary an order so that it becomes or ceases to bo a small mainten&noo 
order ; or 

(c) change the persons who are entitled to small maintenance payments ; 

the court shall furnish to the Commissioners of Inland Revenue, in such form as 
those Commissioners may prescribe, particulars of the order or variation, as the caes 
may be, the names of the persons affected by the order and, so far aB known to the 
oourt, the addresses of those persons. 
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(6) In this red ion, the expression “persons effected”, in relation to a small 
iraintf nance order, means the person liable to make the payments under the order 
and any person for the time being entitled to the payments, references to the making 
of an order include refcnr.cts to the revival of an crdir, and refeiences to the varia- 
tion of an order include references to the making of an order changing the persons 
entitled to the payments thereunder. 

Simplification of procedure. 

26. — (1) The provisions of this section shall have effect as respects — 

(a) the year 1945-46 and subsequent years of assessment ; and 

(&) any additional assessment for the year 1944-45 or any previous year 
signed or Bigncd ai.d allowed after the fifth day ot April, 1945. 

(2) Section 118 of the Income Tax Act, 1918 (which elates to the entry books 
cf abstracts of particulars contained in lists and statements) shall not have effect 
except in relation to assessments under Schedule A. 

(3) In sub-section (1) of section 122 of the Income Tax Act, 1918 (which re- 
quires the Additional Commissioners to cause certificates of assessments to be made 
cut and entered in books provided for the purpose) for the words “made out and 
entered” there shall be substituted the word “embodied”. 

(4) So much of sub paragraph (2) of paragraph 7 of Part I of the Tenth Sche- 
dule to the Finance Act, 1942, as relates to the numbering of pages in each book of 
assessment and adding up the sums on each page shall not have effect except in 
relation to asse^ments under Schedule A. 

(5) All notices of assessment under Schedules B and D shall be prepared and 
Issued by the surveyor. 

(6) The proviso to sub-paragraph (3) of paragraph 7 of Part I of the Tenth 
Schedule to the Finanance Act, 1942 (which relates to the preparation iu the division 
of the City of London of particulars of sums to be collected) shall not have effect 
except in relation to assessments under Schedule A. 

PART IV 

INCOME TAX (EXPENDITURE ON SCIENTIFC RESEARCH). 

Allowances fer expenditure on scientific research not of a capital nature and on 
payments to research associations, universities, etc- 

27 . — Notwithstanding anything in Rule 3 of the Rules applicable to Cases I 
and II of Schedule D, where, after the appointed day, a person carrying on a trade — 

(a) incurs expenditure not of a capital nature on scientific research related 
to that trade and directly undertaken by him or on his behalf ; or 

(b) pays any sum to any scientific research association for the time being 

approved for the purposes of this section by the appropriate Research 
Council or Committee, being an association which has as its object the 
undertaking of sen ntific research related to the class of trade to which 
the trade he is carrying on belongs ; or 

(c) pays any sum to be used for such scientific research as is mentioned in 

the last preceding paragraph to any such university, college research 
institute or other similar institution as is for the time being approved 
for the purposes of this section by the appropriate Research Council or 
Committee, 

the expenditure incurred or Bum paid, as the case may be, may be deduoted as an 
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expense in computing the profits or gains of the trade for the purposes of inoome-t&x. 

Allowances for capital expenditure on scientific research. 

28. — ( 1) Subject to the provisions of the next succeeding section, where, after 
the appointed day, a person — 

(а) while carrying on a trade, incurs expenditure of a capital nature on 
scientific recearch related to that trade and directly undertaken by him 
or an his behalf ; or 

(б) incurs expenditure of a capital nature on scientific research directly under- 

taken by him or on his behalf and thereafter sets up and commences a 
trade connected with that research, 

& deduction equal to ono fifth of the expenditure shall be allowed in oharging the 
profits or gains of the trade for each of the five years of assessment mentioned in 
the succeeding provisions of this section. 

(2) If the expenditure is incurred before the end of the year of assessment in 
which the trade was set up and commenced, the five years shall be that and the next 
four years of assessment. 

(3) If the expenditure is incurred after the end of the year of assessment in 
which the trade was set up and commenced but not later than twelve months from 
the setting up and commencement of the trade, the five years shall be the year of 
assessment next following that in which the trade was set up and commenced and 
the next four years of assessment. 

(4) If the expenditure is incurred after twelve months from the setting up and 

commencement of the trade, and during the basis year for any year of assessment, 
the five years shall be that and the next four years of assessment : 

Provided that — 

(a) where two basis years overlap, any expenditure incurred in the period 
common to both shall be deemed for the purposes of this sub-section 
to have been incurred in the first basis year only ; and 

(b) where thero is an interval between the end of the basis year for one year 

of assessm *nt and the beginning of the basis year for the next year of 
assessment, any expenditure incurred during the interval shall be deemed 
for the purposes of this sub-section to have been incurred in the second 
basis year : and 

(c) any expenditure which is incurred before the end of, but after the end of 

the basis year for, the last complete year of assessment before the per- 
manent discontinuance of the trade shall be deemed for the purposes 
of this sub-section to have been incurred in the said basis year. 

In this sub-section, the expression “basis year” means, in relation to a year of 
assessment, the period the profits or gains of which are, uuder section 34 of the 
Finance Act, 1926, to taken to be the profits or gains of the year preceding that year 
of assessment. 

Provisions as to assets representing capital expenditure. 

29 . — (1) Where an asset representing scientific research expenditure of a capital 
nature incurred by the person carrying on a trade ceases to be used by that person 
for scientific research related to that trade — 

(а) no allowance shall be made under the last preceding section for any year 

of assessment after that in which the cessation takes place ; and 

(б) if the amounts, if any, allowed under the last preceding section in respect 

of the expenditure, added to the value of the asset immediately before 
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the cessation, are less than the said expenditure, there shall be allowed 
in charging the profits and gains of the trade for the year of assessment 
in which the cessation takes place an additional deduction equal to the 
difference ; and 

(c) if in any subsequent year of assessment a claim is, or would but for this 
sub section be, admissible by the person carrying on the trade to a 
deduction in respect of the asset for wear and tear, obsolescence; depre- 
ciation or exceptional depreciation and the amount of that deduction 
is d (‘pendent upon the actual cost to that person of the asset, the cost of 
the asset, or the net cost of the asset, then the actual cost, cost or net 
cost, as the case may be, shall, for the purpose of ascertaining whether 
any and if so what deduction is admissible, be treated as reduced by 
the amount of any deductions allowed in respect of the asset under this 
or the last preceding section. 

(2) Where an asset representing soieafcfio research expenditure of a capital na- 
ture in respect of which an allowance or allowances has or have been made under this 
or the last preceding section in charging the profits or gains of a trade ceases to be 
used by the person carrying on the trade for scientific research related to that trade 
and is then or thereafter sold by him without having been used in the meantime for 
other purposes, then— 

(a) if an additional allowance, or a greater additional allowance, would have 

been made under the last preceding subsection for the year of assessment 
in which the cessation occurred if the proceeds of sale of the asset had been 
taken to bo the value of the asset, an amount equal to the additional 
allowance which would have been made or, as the case may be, to the 
difference between the additional allowance which would have been made 
and the additional allowance which was made for that year shall be al- 
lowed in charging the profits or gains of the trade for the year of assess- 
ment in which the sale occurs or, if the sale occurs on or after the date 
on which the trade is permanently discontinued, for the last year of as- 
sessment in which the trade is carried on before the discontinuance ; 

(b) in any other case, if the proceeds of sale plus the total amount of the 
allowances made under this and the last preceding section in respeot of 
the expenditure exceed the amount of the expenditure, the excess or the 
amount of the allowances so made, whichever is the less, shall be treated 
as a trading receipt of the trade accruing at the time of the sale, or, if 
the sale occurs on or after the date on which the trade is permanently 
discontinued, accruing immediately before the discontinuance. 

(3) Where an asset is destroyed by fire or any similar cause, it shall for the pur- 
poses of the last preceding subsect ion be treated as if it had been sold immediately 
before the destruction thereof and any insurance moneys or other compensation 
of any description received by the person carrying on the trade in respect of the des- 
truction and any moneys received by him for the remains of the asset shall bo treated 
as if they were proceeds of that sale. 

(4) Where a deduction is allowed for any year under this or the last preceding 
section in respect of expenditure represented wholly or partly by any assets, no ded- 
uction shall be allowed under any provision of the Income Tax Acts other than this 
Part of this Act in respect of wear and tear, obsolescence, depreciation or exceptional 
depreciation of those assets for any year of assessment during any part of which they 
are used by the person carrying on the trade for scientific research related to the trade. 

Carrying forward of allowances . 

30. — Paragraph (3) of Rule 6 of Rules applicable to Cases I and II of Sthedule 
I) (which relates to the carrying forward of deductions allowable in respect of wear 
and tear) and section nineteen of the Finanoe Act, 1932 (which provides for the car- 
rying forward of losses for which relief cannot be given owing to the grant of relief 
given in respect of wear and tear) shall apply in relation to deductions allowable on* 
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der either of the two last preceding sections as they apply in relation to deduction* 
allowable in respect of wear and tear. 

Supplementary provisions. 

3 |.— (I) Jn this Part of this Act, the following expressions have the meanings 
hereby respectively assigned to them, that is to say, — 

“the appointed day** means such day as Parliament may hereafter determine; 

"scientific research” means any activities in the fields of natural or applied 
science for the extension of knowledge ; 

"scientific research expenditure” means expend ituie incurred on scientific 
research ; 

references to expenditure incurred on scientific research do not include any 
expenditure incurred in the acquisition of rights in, or arising out of, sci- 
entific research, but, save as aforesaid, include all expenditure incurred 
for the prosecution of, or the provision of facilities for the prosecution 
of, scientific research ; 

references to scientific research related to a trade or a class of trades include - 

(а) any scientific research whioh may lead to or facilitate an extension of 
that trade or, as the case may be, of trades of that class ; 

(б) any scientific research of a medical nature whioh has a special relation to 
the welfare of workers employed in that trade or, as the oase may be, 
trades of that olass ; 

"the apporpriate Research Council or Committee’ * means the Committee of 
the Privy Council foi {Scientific and Industrial Research, the Medical Rese- 
arch Council established under the Committee of the Privy Council for Me- 
dical Research, or the Agricultural Research Council established under the 
Committee of the Privy Council for Agricultural Research, according as 
may be appropriate in relation to the activities in question ; 

"asset” includes a part of an asset ; 

references to the setting up and commencement of a trade and to the perma- 
nent discontinuance of a trade include references to the oocuring of any 
event which, under any of the provisions of the Income Tax Acts, to bo 
treated as * quivalent to the setting up and commencement of a trade or, 
as the case may be, to the permanent discontinuance thereof. 

(2) For the purposes of this Part of this Act, expenditure shall not be regarde J 
as incurred by a person in so far as it is, or is to be, met directly or indirectly by the 
Crown or by any Government cr public or local authority, whether in the United 
Kingdom or elsewhere, or by any person other than the first- mentioned person. 

(3) The same expenditure shall not be taken into account for any of the pur- 
poses of this Part of this Act in relation to more than one trade. 

(4) If any question arises under this Part of this Act as to whether, and if so to 
what extent, any activities constitute or constituted, or any asset is or was being 
used for, scientific research, the Commissioners of Inland Revenue shall refer the 
question to the appropriate Research Council or Committee for decision, and the de- 
cision of the Council or Committee shall be final. 

PART V. 

EXCESS PROFITS TAX 

Increase of standard profits in certain cases. 

32. — (I) Subject to the provisions of this section, if, in relation to any charge* 
able accounting period beginning at or after the end of March, nineteen hundred and 
and forty- four, the standard profits of a trade or business are ascertained otherwise 
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than by reference to the profits of the standard period, the standard profits shall, in 
relation to that chargeable accounting period, be increased by one thousand pounds : 

Provided that, in relation to a chargeable accounting period which is less than 
twelve months, the said increase shall be proportionately reduced so as to correspond 
with the length of the period. 

Where- 
to) a trade or business is carried on by a partnership or by a oampany the 
directors whereof have a controlling interest therein s and 

(&) the standard profits of the trade or business are ascertained by reference 
to the minimum amount specified in subsection (2) of section thirteen of 
the Finance (No, 2 ) Act, 1939 ; and 

(«) there are three or more working proprietors in the trade or business ; 

subsection (I) of this section shall have effect as if for the reference to one thousand 
pounds there were substituted a reference to such greater sum, not exceeding two 
thousand pounds, as is arrived at by allowing five hundred pounds for each working 
proprietor in the trade or business. 

O O (3) The preceding provisions of this seotion shall not apply to any member of a 
• group of companies other than the principal company and, in the case of the principal 
{company of a group of companies, the condition set out in subsection (l) of this 
section that the standard profits of the trade or busines-; must be ascertained other- 
wise than by reference to the profits of the standard period shall not be deemed to 
;-be complied* with in relation to a chargeable accounting period if — 

(а) the standard profits of the group for any relevant period consisting of or 

comprising the whole or any part of that chargeable accounting period 
are ascertained by aggregating the profits and Iosscb arising in the stan- 
dard period of the group in the trades or business of all the members of 
the group, other than new subsidiaries, or by aggregating those profits 
and losses and having the amount arrived at ; or 

(б) the standard prefits of any new subsidiary for any chargeable accounting 

period coinciding with or falling wholly or partly within the? said charge- 
able accounting period of the principal company are ascertained 
by reference to the profits of the standard peried of that new sub- 
sidiary. 

Expressions used in this subsection have the same meanings as they have in 
the Fifth Schedule to the Finance Act, 1940 (which relates to groups of companies). 

(4) Where a deficiency of profits occurring in a chargeable accounting period 
beginning at or after the end of Mar oh, nineteen hundred and forty -four, is greater 
than it would have been if this section had not been passed, the amount of the 
increase shall not be available (whether under section fifteen of the Finance (No. 2) 
Act, 1939, or paragraph 6 of Part IV of the Fifth Schedule to the Finance Act, 1940) 
to reduce profits for any chargeable accounting period ending at or before that date ; 
but where by virtue of this subsection the whole of a deficiency occurring in a charge- 
able accounting period cannot be applied in reducing profits for previous chargeable 
accounting periods, the amount which cannot be applied shall, for she purposes of 
paragraph ( b ) of subsection (2) of the said section fifteen, be treated as part of the 
balance which, under that paragraph, is to be applied in reducing profits in sub- 
sequent chargeable accounting periods, 

(5) The following provisions shall have effeot in relation to chargeable account- 
ing periods falling partly before and partly after the end of March, nineteen hundred 
and forty- four : — 

(a) the standard profits for the whole period shall be computed, first on the 
basis that the foregoing provisions of the seotion do not apply to snob 
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periods as aforesaid and secondly as if the said foregoing provisions ap- 
plied to such periods as aforesaid as they apply to periods beginning at 
or after the said end of March, and it shall then be ascertained, on each 
basis, whether there are exoess profits or a deficiency or profits for the 
whole period, and if so what is the amount thereof, 

(ft) there shall be deemed to be for the first part of the period, excess profits 
or a deficiency of profits, as the case may be, equal to an apportioned 
part of the excess profits or deficiency of profits ascertained under para- 
graph of this subsection on the first basi-> mentioned therein, and there 
shall be deemed to be, for the second part of the period, exoess profits or 
a deficiency of profits, as the case may be, equal to an apportioned part 
of the excess profits or deficiency of profits ascertained under paragraph 
(a) of this subsection on the second basis mentioned therein ; 

(c) for the purposes of this section, the first part of the whole period and 
the second part of the whole period shall each be treated as if it were a 
separate chargeable accounting period. 

Anv apportionment required to be made by paragraph of this subsection shall 
be made by reference to the number of months or fractions of months in each of the 
parts of tho whole period. 

In this subsection, references to the whole perbd, the first part of period and 
the second part of the period shall b s construed respectvely as references to the 
whole of the chargeable accounting period filling partly before and partly after the 
said end ot March, so much thereof as falls before the said end of March and so much 
thereof as falls after the said end of March, and the expression “excess profits’* 
means the amount by which the profits for any period exceed the standard profits 
therefor. 

Tax avoidence. 

33.— (I) Section thirty-five of the Finance Act, 1941 (which relates to transacti- 
ons designed to avoid liability to excess profits tax), shall have effect, and shall sub- 
ject, to the provisions of this section, be deemed always to have had effect, as amen- 
ded by the subsequent provisions of this section. 

(2) In subsection (I) of the said section, for the words “the main purpose for 
■which any transaction or transactions was or were effected” there shall be substituted 
the words “tho main purpose or one of the main purposes for which any transactions 
or transactions was or were effected”, and in subsection (3) of the said section, for 
the words “on the ground that the main purpose of the transaction or transactions 
was not the avoidance or reduction of liability to tax” there shall be substituted the 
words “on the ground that the avoidance or reduction of liability to tax was not tho 
main purpose or one of the main purposes of the transaction or transactions”. 

(3) If it appears in th^ case of any transaction or transactions, being a transac- 
tion which involves, or transactions one or more of which involve — 

(a) the transfer or acquisition of shares in a company ; or 

(ft) a change or changes in the person or persons carrying on a trade or busi- 
ness or part of a trade or business, 

that, having regard to the provisions of the law relating to exoess profits tax, other 
than the said section thirty-five and this section, which were in force at the time 
when the transaction or transactions was or were effected, the main benefit whioh 
might have been expected to aoorue from the transaction or transactions during the 
currency of exoess profits tax was avoidance or reduction of liability to t he tax, the 
avoidance or reduction of liability to excess profits tax shall be deemed for the pur- 
poses of the said section thirty. five to have been the main purpose or one of the 
main purposes of the transaction or transactions . 

(4) A direction under the said seotion thirty-five as amended by this section 
may be given notwithstanding that a direction has been given under that section 
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before the passing of this Act in relation to the tr -msaotion or transaction or transa- 
ctions in question or more of them : 

Provided that in the sny case where a direction so given has, before the twenty- 
fifth day of April, nineteen hundred and forty-four, been cancelled or varied on ap- 
peal by the Special Commisrioners, no direction given by virtue of this seotion in re- 
lation to the transaction or transactions in question shall affect any chargeable ac- 
counting periods ending before the first day of April, nineteen hundred and forty- 
four. 

Amendment of s. 21 of Finance Act, 1943. 

34 -— Section twenty-one of the Finance Act, 1943, shall have effect and be dee- 
med always to have had effect as if the word ‘‘coal” were inserted after the second 
word “to” in the fifth line thereof. 

United Kingdom Excess Profits tax 

EXTRACT FROM THE ENGLISH FINANCE ACT, No. 2 OF 1915 
****** 
Charge of Excess Profits Duty. 

38. — (1) There shall be charged, levied, and paid on the amount by which the 
profits arising from any trade or business to which this part of this Act applies, in 
any accounting period which ended after the fourth day of August 1914, and before 
the first day of July 1915, exceeded, by rnoie than two hundred pounds, the pre-war 
standard of profits as defined for the purposes of this Part of this Act, a duty (in 
this Act referred to as “excess piofits duty”) of an amount equal to fifty per cent, 
of that excess. 

(2) For the purposes of this Part of this Act the accounting period shall be 
taken to be the period for which the accounts oi the trade or business have been 
made up, and where the accounts of any trade or business have not been made up 
for any d< finite period, or for the period for which they have been usually made up, 
or a year or more has elapsed without accounts being made up, shall be taken to 
be such period not being less than six months or more than a year ending on such 
a date as the Commissioners of Inland Revenue may determine. 

Where any accounting period is a period of less tLan a year this Section shall 
have effect as if there were substituted for two hundred pounds a proportionately 
reduced amount. 

(3) Where a person proves that in any accounting period, which endeci after 
the fourth day of August 1914, his profits have not reached the point which involves 
liability to excess profits duty, or that he has sustained a loss in his trade or business, 
be shtll be entitled to repayment of such amount paid by him as excess profits duty 
in respect of any previous accounting pi r:od, or to set off against any excess profits 
duty payable by him in respect of any succeeding accounting period, such an amount 
as will make tH total amount of excess piofits duty paid by him during the wholo 
period accord ..ith his profits or losses during that period. 

Trades and businesses to which excess profits duty applies. 

39 . — The trades and businesses to which this Part of this Act applies are all 
trades or businesses (whether continuously carried on or not) of any description 
cairied on in the United Kingdom, or owned or carried on in any other place by per- 
sons ordinarily resident in the United Kingdom, excepting — 

(a) husbandry in the United Kingdom ; and 

(b) offices or employments ; and 

(c) any profession the profits of which are dependent mainly on the personal 

qualifications of the person by whom the profession is carried on and 
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in which no capital expenditure is required, or only capital expenditure 
of a comparatively small amount, 

but including the business of any person taking commissions in respect of any 
transactions or services rendered, and of any agent of any description (not being a 
commercial traveller, or an agent whose remuneration consists wholly of a fixed and 
definite sum not depending on the amount of business done or any other contingency). 

Determination of profits and pre-war standard. 

40. — (1) The profits arising from any trade or business to which this Part of 
this Act applies shall be separately determined for the purpose of this Part of this 
Act, but shall bo so determined on the same principle? as the profits and gains of the 
trade or business are or would be determined for the purpose of income-tax, subj ^ct 
to the modifications set out in the First Part of the Fourth Schedule to this Act and 
to any other provisions of this Act. 

(2) The pre-war standard of profits for the purposes of this Part of this Act 
shall, subject to the provisions of this Act, be taken to be the amount of the profits 
arising from the trade or businiss on the average of any two of the three last per- war 
trade years, to be selected by the tax-payer (in this Part of this Act referred to as 
the profits standard): Provided that if it is shown to the satisfaction of the Commis- 
sioners of Inland Revenue that that amount was less than the percentage standard 
as hereinafter defined, the pre-war standard of profits shall be taken to be the 
percentage standard 

The percentage standard shall, for the purposes of this Act, be taken to be an 
amount e qual to the statutory peicentage on the capital of the trade or business as 
existing at tne end of the last pre-war trade year, subject, however, to the provisions 
of this Act as to any alter ition in the manner of calculating the percentage standard 
in special cases. 

The statutory percentage shall be six per cent, in the case of trade or business 
carried on or owned by a company or other body corporate, and seven per cent, in 
the case of any other trade or business, subject, however, to the provisions of this 
Act as to the increase in that percentage in certain cases. 

The provisions contained in the Second Part of the Fourth Sonedule to this 
Act Bhall Lave effect with respect to the computation of the profits of a pre-war trade 
year, and the provisions contained in the Third Part of the Fourth Schedule shall 
have effect with respect to the ascertainment of capital for the purposes of this Part 
of this Act. 

'‘The last pre-war trade year” moans the year ending at the and of the last 
accounting period before the fifth day of August 1914, and “the three last pre-war 
trade years” means the three years ending at the three corresponding times. 

(3) Where it appears to the Commissioners of Inland Revenue, on the applica- 
tion of a taxpayer in any particular case, that any provisions of the Fourth Schedule 
to this Act should be modified in his case, owing to a change in the constitution of a 
partnership, or to the postponement or suspension, as a consequence of the present 
war, of renewals or repairs or to exceptional depreciation or obsolescence of assets 
employed in the trade or business due to the present war, or to the necessity in con- 
nection with the present war of providing plant which will not bo wanted for the 
purposes of the trade or business after the termination of the war, or to any other 
special circumstances specified in regulations made by the Treasury, those Commis- 
sioners shall have power to allow such modifications of any of the provisions of thtt 
Schedule as they think necessary in order to meen the particular case . 

If the Commissioners refuse, on any such application, to allow any modification, 
or if the applicant is dissaisfied with any modification allowed, the applicant may 
require the Commissioners to refer the case to a Board of Referees, to be appointed 
for the puiposeB of this Part of this Act by the Treasury, and that Board shall con- 
sider any case so referred and have the same powers with respect theioto as the Com- 
missioners have. 
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Adjustment for increased or decreased capital 

41— (1) Wheie capital has been increased during the accounting period, a 
deduction shall be made from the profits of the accounting period at the statutory 
percentage per annum on the amount by which the capital has been increased, for the 
whole accounting period if the increased capital has been employed for the whole 
accounting period, and if the increased capital has been employed for part only of 
the accounting period, for that part of the accounting period. 

(2) Where capital has been decreased during the accounting period, an addition 
shall be made to the profits of the accounting period at the statntory percentage per 
annum on the amount by which the capital has been so decreased, for the whole 
accounting period, and if the capital has been decreased for the whole accounting 
period, and if the capital has been decreased for the whole accounting period, and 
if the capital has been decreased for pa rt only of the accounting period, for that 
part of the accounting period. 

(3) For the purposes of this Section capital shall be taken to be increased or 
decreased, as the case may be, where the pre-war standard of profits is a profits 
standard, if the capital employed in the trade or business exceeds or is less than 
the average amount of capital employed during the pre-war trade years or year by 
reference to which the profits standard has been arrived at, and, where the pre-war 
standard of profits is a percentage standard, if the capital exceeds or is less than the 
capital on which the percentage standard han been calculated. 

(4) Wheie any capital employed in a trade or business which wa^ so employed 
for the first time within three ytars before the first day of August, nineteen hundred 
end fouiteen has only oomm<nccd to be remunerative of fully remunerative in the 
accounting period, an amount equal to the statutory percentage, or where interest 
has been earned on the capital, but at a rate less than the statutory percentage, an 
amount which would bring the interest earned on the capital, up to the statutory 
percentage, as the case may be, shall be added to the profits standard. 

Reference to the Board of Referees of questions as to increase of percen- 
tage, & c, 

42 .— Where an application is made to the commissioners of Inland Revenue— 

(1) For an increase of the statutory percentage as respects any class of 
trade or business, or for a calculation of the percentage standard in the 
case of any class of trade or business in which the amount of capital 
actually employed in the trade or business is owing to the nature of the 
trade or business, shall compared with the capital necessarily a.t stake 
for that trade or business, by reference to some factor other then the 
capital of the trade or bus iness or to some additional factor ; or 

(2) For an alteration of the pre-war standard of profits as respects capital 
employed for the purpose of the manufacture of war materials or for 
munitions work and which could not be expected to be remunerative 
or wL >Hy remunerative, except in time of war, in a business which has 
been wholly or mainly carried on for those purposes; 

the Commissioners, unless they are of opinion that the application is frivolous or 
vexatious or relates to matters already decided by a Board of Referees, shall refer 
the case tc a Beard of Referees to be appointed for the purpose of this Part of this 
Act by the Treasury, and that Board shall deal with the case, and may, by order, 
if they thick fit, increase the statutory percentage or after the percentage 
standard for the class of trade or business the subject of the erder, or after the 
pre-war standard of profits, as the ease requires, 

On any such order being made, this Part of this Act shall have effect as from 
the date named in the order as if the percentage or standard named in the order 
was fubstituted for the percentage or standard fixed by th»s Act; and where, in pur- 
suance of any suc h order, the statutoiy percentage is increased or the percentage 
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standard is altered as respects any class of trade or business, the statutory percen- 
tage shall be increased and the percentage standard shall be altered, respectively 
for all purposes of this Part of this Act as respects any trade or business belonging 
to that class. 

This Section shall apply to any sub-division of a trade or business based either 
on any special feature of the trade or business or on locality as it applies to a class 
of trade or business, in any case where the Board of Referees are of opinion that the 
eub- division can properly be dealt with separately. 

Excess mineral rights duty. 

43 — ( 1 ) Where the amount payable to any person as rent in respect of the 
right to work minerals or of any mineral wayleaves (in cases where the right to work 
the minerals and the mineral wayleaves are not part of the asst ts of any trade or 
business) varies accord'ng to the price of the minerals, and the amount so payable 
in respect of any working year ending on any date after the commencement of the 
present war (in this 8ection referred to as the accounting year) exceeds the pre-war 
standard of that rent, there shall be paid as an addition to any mineral lights duty 
payable or paid, either directly or by deduction, by reference to the amount of the 
rent paid in that working year, by that person (in this Section referred to as the 
person liable) an amount equal to fifty per cent of that excess. 

(2) The prewar standard of rent shall, for the purposes of this Section, be 
taken to be the average of any two of the three last pre-war rent values, to be 
selected by the taxpayer, and in cases where the minerals have not been worked or 
the wayleaves have not been let throughout the three years by reference to which 
the three last pre-war rent values are to be calculated, or for any other reason there 
are no proper data for ascertaining the pre-war rent values, shall be taken to be 
such amount as may be fixed by the Commissioners of Inland Revenue, having 
regard to th<‘ data afforded by the working and price of minerals in like circums- 
tances, subject nevertheless to the same appeal as that to which the assessment of 
duty by the Commissioners is subject under Part I of the Finance (1909-10) Act, 
1910. 


The pre-war rent value shall, as respects each of the three years immediately 
preceding the first accounting year, be taken to be the sum to which the rent for the 
accounting year would mount if the rent, so far as variable according to price, were 
based on the average price governing the payment of the rent in that year. 

(3) Any amount payable in any accounting year the lessee of minerals or 
wayleaves to a superior lessor as rent in respect of the minerals or wayleaves shall 
be treat ed as a deduction from the amount payable to the lessee as rent for that 
year, and computing the pre-war rent values corresponding deduction shall be 
made on account of any such rent- 

(4) Any increment value duty payable annually under Section twenty-two 
of the Finance (1909-10) Act, 1910, shall, when paid, be treated as a deduction from 
the rent payable to any person in the year in which duty is paid, and a correspon- 
ding deduction shall be made in computing the pre-war standard with which the 
rent for that year is to be compared. 

(5) Any duty payable under this Section shall be assessed by the Commissio- 
ners of Inland Revenue on the person liable, subject to the same appeal as that to 
which anassessment of duty bo the Commissioners under Part I of the Finance 
(1909-10) Act, 1910, is subject, and shall be recoverable as a debt due to His 
Majesty from that person. 

(6) Sub-section (3) of Section twenty of the Finance (1909-10) Act, 1910, shall 
extend so as to authorise particulars to be required of any lease of minerals or way- 
leaves and as to the sums paid or payable thereunder, and of such other particulars 
as to the minerals of wayleaves as the Commissioners may require for the purpose 
<s{ this section. 
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(7) Expressions to which a special meaning is attached by Part I of th» 
Finance (1909-10) Act, 1910, shall have the same meaning in the Section. 

Return* for purpose of Part 111 and penalty for fictitious transactions. 

44 — (1) The Commissioners of Inland Revenue may, for the purposes of this 
Part of this Act, require any person engaged in any trade or business to which this 
Act applies, or who was so engaged during any accounting period or pre-war trade 
year, to furnish them within two months after the requirement for the return is 
made, with returns of the profits of the trade or business during the accounting 
period or pre-war trade years and such other particulars in connection with the trade 
or business as the Commissioners may require. 

(2) It shall be the duty of every person chargeable to excess profits duty 
under this Part of this Act to give notice that he is chargeable to the Commissioners 
of Inland Revenue before the thirty-first day of January nineteen hundred and 
sixteen, and it shall be the duty of the liquidator of every company which is being 
wound up at the time of the commencement of this Act or is wound up after the 
commencement of this Act, and is chargeable to excess profits duty, to give notice 
of the fact to the Commissioneis of Inland Revenue. 

If any person fails to furnish a proper return in accordance with this Section 
or to comply with any requirment of the Commissioners under this Section, or to 
give any notice required by this Section, he shall be liable on summary conviction 
to a fine not exceeding one hundred pounds and to a further fine not exceeding ten 
pounds a day for every day during which the offence continues after conviction 
therefor. 

(3) A person shall not, for the purpose of avoding the payment of exoess 
profits duty, enter into any fictitious or artificial transaction or carry out any fictiti- 
ous or artificial operation, and, if he has entered into any such transaction or carried 
out any such operaton before the commencement of this Act, shall inform the 
Commissioners of Inland Revenue of the nature of the transaction or operation. 

If any person acts in contravention of, or fails to comply with, thisj provision, 
he shall be liable on summary r conviction to a fine not exceeding one hundred 
pounds. 

Supplemental provisions as to excess profits duty. 

45- — (1) The excess profits duty shall be assessed by the Commissioners of 
Inland Revenue, and shall be payable at any time, not being less than two months, 
after it is assessed. 

The Commissioners may, in any case where they think fit, allow the duty to 
be paid in instalments of such amount payable at such times as the Commissioners 
direct. 

(2) The duty may be assessed on any person for the time being owning or 
carrying on the trade or business or acting as agent for that person in carrying on 
the trade or business, or, where a trade or business has ceased, on the person who 
owned or carried on the trade or business or acted as agent in carrying on the trade 
or business immediately before the time at which the trade or business ceased and 
where there has been a change of ownership of the trade or business, the Commis- 
sioners of Inland Revenue may, if they think fit, take the accounting period as the 
period ending on the date on which the ownership has so changed and assess the 
duty on the person who owned or carried on the trade or business or acted as agent 
for the person carrying on the trade or business at that date. 

(3) The amount of duty payable shall be recoverable as a debt due to Hie 
Majesty from the person on whom it is assessed. 

Any such amount shall if it is less than fifty pounds be recoverable also 
summarily as a civil dbe\. 
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(4) Where a company is wound up after the commencement of this Act, and 
before the first day of July, 1916, and the company would be chargeable with excess 
profits duty if the provisions of this Act were continued and extended to accounting 
periods ending before the first day of July, 1916, it shall be the duty of the liquidator 
of the company to give notice to the Commissioners of Inland Revenue, and to set 
aside such sum out of the assets of the company as appears to the Commissioners of 
Inland Revenue to be sufficient to provide for any such excess profits dut as may 
become chargeable. 

(6) Any person who is dissatisfied with the amount of any assessment made 
upon him by the Commissioners of Inland Revenue under this Part of this Act may 
f except in cases whore a special right of appeal is given under this Part of this Act) 
appeal to the General Commissioners for the division in which he is assessed, or to 
the special Commissioners, and those Commissioners shall have power on any appeal, 
if they think fit, to summon witnesses and examine them upon oath. 

The power under Sections 21 and 22 of the Income Tax Act, 1853, to require 
an appeal in Ireland to the special Commissioners to be reheard by the County 
Court Judge, or Chairman of quarter sessions, or Recorder, shall apply to an appeal 
in Ireland under this provision. 

Section 59 of the Taxes Management Act, 1880 (which relates to the statement 
of a cavse on a point of law), shall apply with the necessary modifications in the case 
of any appeal to the general or special Commissioners under this Section, or of the 
rehearing of any such appeal in Ireland, and in the case of a reference to the Board 
of Referees under this Part of this Act, as it applies in the case of appeals to the 
general or special Commissioners under the Income Tax Acts. 

(6) The duty assessed by the Commisaioners of Inland Revenuo shall be pay- 
able not wit list an ding any appeal under this Section except in cases where the Com- 
missioners of Inland Revenue direct to uhe contrary, but the Commissioners shall 
make such repayments, if any, as are necessary to give effect to any decision on 
appeal as scon as possible after such decision has been given. 

(7) The Commissioners of Inland Revenue may make regulations with respect 
to the assessment and collection of the excess profits duty and the hearing of appeals 
under this Section, a> d may, by those regulations, apply and adapt any enactments 
relating to the assessment and collection of income-tax, or the hearing of appeals 
as to income-tax by the general or special Commissioners, which do not otherwise 
apply. 

(8) All Commissioners and other persons employed for any purpose in connec- 
tion with the assessment or collection of excess profits duty shall be subject to the 
same obligations as to secrecy with respect to excess profits duty as those persons 
are subject to with respect to income-tax, and any oath taken by any such person 
as to secrecy with respect to income-tax shall be deemed to extend also to secrecy 
with respect to excess profits duty. 

FOURTH SCHEDULE. 

PART I 

COMPUTATION OF PROFITS 

1. — The profits shall be taken to be the actual profits arising in the accounting 
period ; and the principle of computing profits by reference to any other year or 
an average of years shall not be followed. 

2 . — The principal of the Income Tax Acts under which deductions are not 
allowed for interest on money borrowed for the purpose of the trade or business, or 
for rent, or royalties, or for other payments income tax on which is collected at the 
source (not being payments of dividends or payments for the distribution of profits), 
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■and under which profits or gains arising from lands, tenements, or hereditaments 
forming part of the assets of the trade or business are excluded shall not be 
followed. 

3. — Deductions for wear and tear or for any expenditure of a capital nature for 
renewals, or for the development of the trade or business or otherwise in respect of 
the trade or business, shall not be allowed except such as may be allowed under the 
Income Tax Acts, and if allowed shall be only of such amount as appears to the 
Commis donors of Inland Rr venue to be reasonable and properly attributable to the 
year or accounting period. 

4 . — Deductions shall not be allowed on account of the liability to pay, or the 
payment of, income-tax or excess p.ofits duty, but a deduction shall be allowed (if 
not otherwise allowed by means of the adoption of the principle of the Income Tax 
Acts) for any sum which has been paid in respect of the profits on account of any 
excess profits duty or similar duty imposed in any country outside the United 
Kingdom. 

5 —Any deduction allowed for the remuneration of directors, managers, and 
persons concerned in the management of the trade or business shall not, unless the 
’Commissioners of Inland Revenue, owing to any special circumstances or to the fact 
that the remuntration of any managers or managing directors depends on the profits 
of the trade or business, otherwise direct, exceed the sums allowed for those purposes 
in the last pre-war trade year or a proportionate part thereof as the case requires, 
and no deduction shall be allowed in respect of any transaction or operation of any 
nature, where it appears, or to the extent to which it appears, that the transaction 
or operation has artificially reduced the amount to be taken as the amount of the 
profits of the trade or business for the purposes of this Act. 

6 — Where any company, either in its own name or that of a nominee, owns the 
whole of the ordinary capital of any other company carrying on the same trade or 
business or so much of .that capital as under the general law a single share-holder 
can legally own, che provisions of Part lit of this Act as to excess profits duty and 
the pre war standard of profits shall apply as it that other company were a branch 
of the first named company, and the profits of the two oempauies shall not be sepa- 
rately assesssd. 

7 . — Where in the case of any trade or business — 

(a) the percentage standard is adopted as the pre-war standard of profits ; 

and 

(b) the net result of the trade or business during the three last pre-war trade 

years has shown a loss ; and 

(c) any part of the profits has been applied in extinction of that loss ; 

then in estimating the profits the deduction shall be allowed equal to the amount of 
profits so applied. 

8 . — In estimating the profits no account shall be taken of income received from 
investments except in the case of life assurance businesses and businesses where 
the principal business consists of the making of investments. Where account is taken 
of any such income — 

(a) any variation in the value of any of those investments whioh appears to 
the Commissioner of Inland Revenue not to be due a variation in profits 
shall also be taken into aooount ; and 

( b ) where the inoome has been derived from profits in respect of whioh any 
payment of repayment of exooss profits duty has been made under this 
Act, suoh deduction or addition shall be made in computing the profits 
as will make proper allawanoe for that payment or repayment of duty. 
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9. — In computing the total profits of a local authority from any trades or busi- 
nesses carried on by that authority the total amount which is required to be raised 
by them out of the rates or otherwis *, for sinking fund purposes in connection with 
those trades or businesses shall bo allowed as a deduction. 

10 — In the case of societies registered under the Industrial and Provident 
Societies Acts the excess profits duty shall be charged on the sum by which the profits 
per member for the accounting period (including any surplus arising from transac- 
tions with members) exceed the like profits per member in the pre-war trade year or 
average of years taken as the basis of computation for the purpose of the pre-war 
standard of profits, multiplied by number of members in the accounting period. 

11. — In the case of any contract extending beyon l one accounting period from 
the date of its commencement to the completion thereof and only partially performed 
iu any accounting period there shall (unless the Commissioners of Inland Revenue, 
owing to any special circumstances, otherwise direct) be attributed to each of the ac- 
counting periods in which such contract was partially performed, such proportion of 
the entire profits or lo^s or estimated profits or loss in respeot of the complete p3rfor- 
mance of the contract as shall be properly attributable to such accounting periods 
respectively, having regarded to the extent to which the contract was performed in 
such periods. 

PART II 

PRE-WAR STANDARD 

1. — The profits of any pre-war trade year shall be computed on the same prin- 
ciples and subject to the same provisions as the profits of the accounting period are 
computed. 

2 — Where the accounting period for which the excess profits duty is to be as- 
sessed is less than a year, the amount of the pre-war standard of profits shall be pro- 
portionately reduced. 

3. — Where it is shown to the satisfaction of the Commissioners of Inland Reve- 
nue in the case of any trade or business that the three last pre-war trade years have 
been years of abnormal depression, any four of the last six pre-war trade years may 
be substituted for the purposes of the pre-war standard of profits for any two of the 
throe last pre-war trade years. 

The three last pre-war trade years shall not be considered as years of abnormal 
depression unless the aveiage profits of those years have been at least twenty-five 
per cent, lower than the average profits preceding three years. 

4 — Where owing to the recent commencement of a trade or business there have 
not been three pre war trade years, but there have been two pre-war trade years, the 
pre-war standard of profits shall bo taken to be the amount of the profits 
arising from the trale or business on the average of those two years or, 
at the option of the tax payer, the profits arising from the trade or business during 
the last of those two years, and where there have not been two pre war trade years, 
but there has been one pre-war trade year, the pre-war standard of profits shall be 
taken to be the profits arising from the trade or business during that year ; and 
where there has not been one pre-war trade year, the pre-war standard of profits 
shall be taken to be the statutory percentage on the average amount of capital emp- 
loyed in the trade or business during the accounting period. 

Where the trade or business is an agency or business of a nature involving 
capital of a comparatively small amount the pre-war standard of profits shall be 
computed by reference to the profits arising from any trade, business, office, employ- 
ment or profession of any sort, whether liable to excess profits duty or not, carried 
on by the agent or other person before his new trade or business commenced as if it 
was the same trade or business ; but only to the extent to which the income from, 
the former trade, business, office, employment or profession has been diminished. 
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5 . — Where since the commencement of the three last pre-war trade years a 
trade or business has changed ownership, the provisions of this Part of this Schedule 
shall apply as if a new trade or business had been commenced on the change of own- 
ership, except in case when the taxpayer makes $n application that the provisions of 
Part III of this Act and this Schedule should apply as if the trade or business had 
not changed ownership, but in that ease such modifications (if any) shall be made in 
the application of this S diedule as may be necessary to make the basis on which the 
profits standard is computed the same as that on which the profits of the accoucting 
period are computed. 

6- —It is hereby declared that, whose any business or trade is confined to the 
management of any particular assets but power exists to substitute other assets for 
those particular assets or any of them, such a substitution shall not be deemed, for 
the purposes of Part III of this Act, to constitute a change of ownership of the busi- 
ness ; but, where any such substitution has been carried out by the sale of assets 
and the pui chase of other assets, the capital of the trade or business shall be taken 
to be increased or decreased, as the case may be, only by the amount of the differe- 
nce between the price of the assets purchastd and the price obtained for the assets 
sold, and the capital representing the assets purchased shall be estimated oil the same 
basis for all the purposes of Part II ( of this Act, 

PART III. 

CAPITAL. 

1. — The amount of the capital of a trade or business shall, so far as it does not 
^consist of money, he taken to be — 

(«) so far as it consists of assets acquired by purchase, the price at which 
those assets were acquired, subject to any prope** deductions for wear 
and tear or replacement, or for unpaid purchase money ; and 

(&) so far as it consists of assets being debts due to the trade or business, 
the nominal amount of those debts subject to any reduction which has 
been allowed in respect of those debts for income tax purposes ; and 

( c ) so far as it consists of any other assets which have not been acquired by 
purchase, the value of the assets at the time when they became assets 
of the trade or business, subject to any proper deductions for wear and 
tear or replacement. 

Nothing in this Pait of this Schedule shall prevent accumulated profits employed in 
the business being treated as capital. 

2 — Any capital the income on which is not taken into account for the purposes 
of Part I of this Schedule, and any borrowed money or debts, shall be deducted in 
computing the amount of capital for the purposes of Part III of this Act. 

3 . — Where any asset has been paid for otherwise than in cash, the cost price of 
that asset shall be taken to be the value of the consideration at the time the assets 
was acquired, but where a trade or business has been converted into a compauy and 
the shares in the company are wholly or mainly held by the person who was owner 
of the trade or business, no value shall be attached to those shares so far as they are 
represented by goodwill or otherwise than by material assets of the company unless 
the Commissioners of InlaDd Revenue in special circumstances otherwise direct. Pa- 
tents and secret processes shall be deemed to be material assets 



Canadian Excess Profits Tax 
Act, 1940. 

An act to authorize the Levying of an Excess Profits Tax upon 
certain incomes. Consolidated with amendments, Chapter 
IS of 1940-41, Chapter 26 of 1942. 

SHORT TITLE 

l__This Act may be cited as The Excess Profits Tax Act , 1940 . (1940, o. 

32,8.1). 

INTERPRETATION 

Definitions. 

2. — (l) In this Act and in any regulations made under this Act, unless the 

context otherwise requires, the expression, — 

“Bord of Referees”. 

(a) “Board of “Referees” means the Board appointed under and by virtue 
of section thirteen of this Act. 

“Capital’’. 

(b) “capital” means capital as computed in accordance with the First 
Schedule to this Act. 

‘ Excess profits”. 

(c) “excess profits” means that portion of the Profits of the taxpayer in 
excess of standard pro tits. 

“fiscal period” 

(d) “fiscal period” means the period for the accounts of the business of the 
taxpayer have been or are ordinarily made up and accepted for purposes 
of assessment under the Income War Tax Act, and in the absence of 
such an established practice the fiscal period shall be that which the 
taxpayer adopts : Provided, however, — 

(i) that such fiscal period shall not in any case exoeed a period of twelve 
months; and 

(ii) that if a taxpayer purports 'to change his or its usual and accepted 
fiscal period the Minister may in his discretion disallow such change 
if he is satisfied that the said taxpayer is thereby avoiding or 
minimizing taxation under this Act. 

‘person” 

(e) “person” includes any body corporate and political and any partnership, 
association or other body, and the heirs, executors, administrators and 
curators or other legal representatives of such person, according to the 
law of the part of Canada to which the context extends. 

“profits,” iu the case of corporation. 

(/) “profits in the case of a corporation or joint stock company for any 
taxation period means the amount of net taxable income of the said 
corporation or joint stock company as determined under the provisions 
of the Income War Tax Act in respect of the same taxation period, 
except that if a corporation or joint stock company is subject to the 
tax imposed by the Second Part of the Second Sohedule to thiB Aot, 
profits shall not inolude, for the purposes of the said tax, any dividends 
deemed to have been received by such corporation or joint stock. 
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company by virtue of section nineteen of the Income War Tax Act 
unit es. 

(i) the capital of the corporation or joint stock company including capital 
stock, bonds, debentures and any other securities issued by the said 
corporation or joint etcck company is, to tin- extent of fifty per 
* entum or more, held by or on behalf of individual holders numbering 
twenty-five or less, or 

(ii) the said corporation or joint stock company is controlled directly or 
indirectly by any such number o* individuals by means of the 
ownership or control of t lie majority of the voting stock of the said 
corporation or joint stock company. 

and unless the corporation or joint stock company which is being wound up, discon- 
tinued or ieorganiz d, vwtbin the meaning of section nineteen of the Income War 
Tax Act afon said, is likewise controlled in the manner described in sub-paragraph 
/i) or sub-paragraph (ii) hereof by individuals numbering twenty-five or less. 

“profits” in case of other taxpayers. 

(g) “profits” in the case of a taxpayer other than a corporation or joint 
stock company, for any taxation period, means the income of the said 
taxpayer derived from carrying on one or more business, as defined by 
section three of the Income War Tax Act , and before any deductions 
aie made therefrom under any other provisions of the s i id Income War 
Tax Act. 

"standard period” 

(h) “standard period” means the period comprising the calendar year one 
thousand nine hundred and thirty-six to one thousand nine hundred and 
thirty-nine, both inclusive, or such years or parts thereof since tfe first 
day of January, one thousand nine hundred and thirty-six, during which 
the taxpayer was in business; 

Proviso- 

Provided that where the profit* of a taxpayer in any one of such calendar years, 
after adju>traent by the Minister pursuant to section four of this Act, where less 
than fifty per centum of the average of the profits for tho remaining years of the 
atandard period the taxpayer may designate ai his standard period the remaining 
years aforesaid or the standard period, and 

Proviso. 

Provided further that if the Minister is satisfied that a taxpayer did not actu- 
ally commence business operations until a date subsequent to the date of the nomi- 
nal commencement thereof he may fiix the date of the actual commencement of 
business operations as tho date of commencement thereof for all purposes under 
this Act. 

"standard profits” 

(i) “standurd profits” means the average yearly profits of a taxpayer in the 
standard period in carrying on what was in the opinion of the Minister 
tho same class of business as the business of the taxpayer in the year of 
taxation or the standard profits ascertained in accordance with section 
five of this Act : 

Proviso. 

Provided that standard profits shall not include for the purposes of this Act 
property in any form received by a taxpayer deemed to be the payment of a 
dividend under section nineteen of the Income War tax Act ; and 
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Proviso. 

Provided further that for the purpose of this second profits shall be deemed to 
iiave accrued on an equal daily basis throughout any fiscal period or portion thereof 
which is in question ; and 

Proviso. 

Provided further that losses incurred by the tax-payer during the standard 
period shall not be deducted from the profits in the standard period but the years 
of losses shall nevetheless be counted in delermining the average yearly profits during; 
the said standard ; period j and 

Proviso. 

Provided further that a taxpayer’s standard profits shall not be deemed to be 
less than five thousand dollars before any adjustment is made in accordance with the 
provisions of this Act. 

Applicplion of Income Wav Tax Act. 

(2) Unless it is otheiwise provided or the context otherwise requires expressi- 
ons contained in this Act shall have the same meaning as in the Income War Tax 
Act,, and definitions contained in the said Income W ar Tax Act, shall apply in thia 
Act* (1940, c. 32, s. 2 ; 1940-41, c. 16, ss. 1. 2, 3 ; 1942, c. 26, s. 1.) 

CHARGING PROVISIONS. 

3. (1) In addition to any other tax or duty payable under any other Act and 
as herein provided, there shall be assessed, levied and paid. 

Person liable to tax. 

(a) a tax in accordance with the rate set out in the Third Part of the Second 
Schedule > to this Act, upon the profits during the taxation period ; and 

(b) a tax in accordance with the rates set out in the First Part of the Second 

Schedule or in the Second Part of the Second Schedule to this Acfupon 
the profits or the excess profits respectively during the taxation period, 
whichever of such taxes is the greater in amount, 

of every person residing or ordinarily resident in Canada or who is carrying on busi- 
ness in Canada : 

Proviso. 

Provided that in the case of all persons other than corporations the tax as pro- 
vided in the Third Part of the Second Schedule to this Act shall not apply. 

Proviso. Oil or Gas Royalty Companies. 

Provided further that in the case of persons taxable under subsection three of 
section three of the Income War Tax Act the tax as provided in the Second Part of 
the Second Schedule to this Act shall not apply. 

Tax not to operate to reduce profits. 

(2) The tax exigible under this section in accordance with the rates set out in 
the First Part of the Second Schedule to this Act shall in no case operate to reduce 
the profits of a taxpayer below the amount of five thousand dollars before providing 
for any payments to proprietors, partners or shareholders by way of salary, interest 
or otherwise. (1942, c. 26, s. 2; 1943, o. 13, s. 1.) 

STANDARD PROFITS. 

Adjustments to standard profits. 

4 . (1) The Minister may in his discretion make the following adjustments in 
the standard profits of a taxpayer : 
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(а) adjust the standard profits to the basis of a fiscal period or fraction 
thereof camparable in length with the fiscal period or fraotion thereof of 
the year of taxation. 

(б) adjust the standard profits. 

Adjustments to standard profits . 


Proviso. 


Proviso. 


(i) in the case where any alteration in the capital employed since the com- 
mencement of the last year or fiscal period of the taxpayer in the 
standard period has occurred, by adding to or deducting from (accord- 
ingly as the capital has been increased or reduced) the standard profits 
an amount equal to seven and one-half per centum per annum of the 
amount of the alteration in the capital : 

Provided that in the case of a corporation or joint stook company 
such adjustment may only be made if the alteration in capital was 
accompanied by an equivalent alteration in capital stock ; exoept that 
where an adjustment upward has been made in accordance with tho 
provisions of sub-paragraph (ii) thereof for an increase in capital 
employed during the standard period (not accompanied by an inorease 
in capital stook) an adjustment down-ward may be made for a subse- 
quent decrease in capital employed whether or not such decrease has 
been accompanied by a reduction in capital stock, but not to an extent 
greater than the said upward adjustment ; and, 

Provided further that if an increase in capital to the extent of 
thirty-three and one-third per cent, of the capital employed at the 
commencement of the year of fiscal period of the taxpayer next pre- 
ceding the taxation year or alternatively to the extent of thirty-three 
and one-third per cent, of the capital employed at the commencement 
of the last year or fiscal period of the taxpayer in the standard period 
has been so made, the taxpayer may apply under seotion 5 of this 
Act to have his standard profits ascertained by the Board of Referees 
as if he had not been carrying on a business during the standard 
period : Provided that a corporation or joint stock company may 
apply as therein provided only when such increase in capital employed 
is accompanied by an equivalent increased in capital stock. 


Proviso. 


'ii) in the case where any increase in capital employed was made during 
the standard period, by adding to the profits of the standard period or 
portions thereof, when such additional capital was not employed, an 
amount equal to seven and one-half per cent, per annum of the said 
additional capital and in the case where any decrease in oapital em- 
ployed was made during the standard period by deducting from the 
profits of the standard period or portions thereof during which the 
capital withdrawn was employed an amount equal to seve and one-half 
per cent, of the said capital withdrawn : 

Provided that in the case of any such decrease in the oapital of a 
corporation or joint stock company such adjustment may only be 
made if the said decrease was accompanied by an equivalent reduc- 
tion of capital stock. 


(c) adjust the standard profits of taxpayers engaged in the operation of gold 
mines or oil wells having regard to any substantial inorease or decrease 
in volume of production in the year of taxation as compared with the 

average volume of production during the standard period 
Taxpayer acquiring business after 1st January, 1938. 

(2) On the application of a taxpayer who acquired his business as a going 
concern after first January, 1938, if the Minister is satisfied that the business carried 
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on by the taxpayer is not substantially different from the business of his or its pre- 
decessor, he may direct that the standard profits of the said predecessor may be- 
taken into account in ascertaining the standard profits of the said taxpayer. (1940, 
c. 32, s. 4 ; 1940-41, o 15, ss. 4, 5 ; 1943, c. 13, s 2.) 

Ascertainment of profits by Board of Referees. Depressed businesses. 

5 — (i) jf a taxpayer is convinced that his standard profits were so low that it 
would not be just to determine his l ability to tax under this Act by reference thereto 
because the business is either of a class which during the standard period was de- 
pressed or was for some reason peculiar to itself abnormally depressed during the 
standard period when compared with other businesses of the same olass he may, 
subject as hereinafter provided, compute his standard profits at such greater amount 
as he thinks just, but not exceeding an amount equal to inte.est at ten per cent per 
annum on the amount of capital employed in the busine-s at the commencement of 
the last year or fiscal period of the taxpayer in the standard period computed in 
accordance with the First Schedule to this Act ; 

Proviso. 

Provided that if the Minister is not satisfied that the business of the taxpayer 
was depressed or that the standard profits as computed by the taxpayer are fair and 
reasonable, ho may direct that the standard profits be ascertained by the Board of 
Referees and the Board shall thereupon, in its sole discretion, ascertain the standard 
profits at such an amount as the Board thinks just, being however, an amount equal 
to the average yearly profits of the taxpayer during the standard period or to interest 
at the rate of not less than five nor more than ten per cent, per annum on the amount 
of capital employed at the commencement of the last year or fisoal period of the 
taxpayer in the standard period as computed by the Board in its sole discretion in 
accordance with the Fir.-T Schedule to this Act, or the Minister shall assess the tax- 
payer in accoidance with the provisions of this Act other than as provided in this 
sub-section. 

Standard profits for new business. 

(2) If on the application of a taxpayer the Minister is satisfied that the tax- 
payer was not carrying on business during the standard period or that the profits of 
the standard period were so low that it would not be just to determine the liability 
of the taxpayer under this Act by reference thereto because the actual date of 
commencement of business by the taxpayer or the date of commencement fixed by 
the Minister pursuant to paragraph (h) of eub-section I of the section 2 of this Act 
was subsequent to the 31st day of December, 1937, but before the first day of 
January, 1939, he shall direct that the standard profits be ascertained by the Board, 
or (whether or not there has been an application by the taxpayer) in the case of any 
taxpayer who has not commence d business before the second day of January, 1939, 
the Minister shall direct that the standard profits be ascertained by the Board and 
the Board in any such case shall in its sole discretion thereupon ascertain the standard 
profits at such an amount as the Board thinks just, being an amount equal to a 
return on the capital employed by the taxpayer at the commencement of the first 
year or fiscal period in respect of which he is subjeot to taxation under this Aot at 
the rate earned by taxpayers during the standard period in similar circumstances 
engaged in the same or an analogous class of business, the capital of the taxpayer to 
be computed by the Board of Referees in its sole discretion in accordance with the 
First Schedule to this Act. 

Standard profits for cases where a capital standard is inapplicable. 

(3) If on the application of a taxpayer the Minister is satisfied that the business 
either was depressed during the standard period or was not in operation prior to the 
first day of January, 1938, and the Minister on the advice of the Board of Referees 
Is satisfied that because, 
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(а) the business is of such a nature that capital is not an important factor in 
the earning of profits, or 

(б) the capital has become abnormally impaired or due to other extraordinary 

circumstances is abnormally low 

standard profits ascertained by reference to capital employed would result in the 
imposition of excessive taxation amounting to unjustifiable hardship or extreme 
discrimination or would jeopardize the continuation of the business of the taxpayer, 
the Minister shall direct that the standard profits be ascertained by the Board of 
Referees and the Board shall in its sole discretion thereupon ascertain the standard 
profits on such basis as the Board thinks just having regard to the standard profits 
of taxpayers in similar circumstances engaged in the same or an analogous olass of 
business. 

Decisions of Board not final. 

(4) Notwithstanding anything contained in this seotion the decisions of the 
Board given under sub-sections 1, 2 and 3 of this section shall not be operative unti] 
approved by the Minister whereupon the Baid decisions shall be final and conclusive i 

Proviso. 

Provided that if a decision is not approvod by the Minister it shall be submitted 
to the Treasury Board who shall thereupon determine the standard profits and the 
decision of the Treasury Board shall be final and conclusive. (1912, c. 26, s.3.) 

New gold mine3 and oil wells. 

5-A. — In the case of taxpayers engaged in the operation of gold mines or oil 
wells which have come into production afoer 1st day of January 193ft, the amount of 
standard profits shall be ascertained on the basis of a presumed volume of produc- 
tion during the standard period equil to the volume of production of the taxpayer in 
the taxation year and a presumed selling price for the product during the standard 
period equal to the average selling price of the said proiuot during the standard 
period. (1942, c. 26, s. 3.) 

DEDUCTIONS FROM PROFITS 

Deductions from profit 3 allowed to corporations. 

6. — (1) A corporation or joint stock company taxable under the Second Part 
of the Second Schedule to this Act shall be entitled, in respect of any taxation pe- 
riod, to deduct from profits the following : — 

Proportion of incom tax and tax under 3rd Part of 2nd Schedule. 

(а) such proportion of tho income tax payable under the Inco me War Tax 
Act (or payable under the said Act prior to the application of sections 
eight, eighty-nine or ninety thereof) and such proportion of the tax pay- 
able under the Third Part of the Second Sohedule to this Act, for the 
same taxation period as the excess profits taxable under the Second 
Part of the Second Schedule to this Act bears to the total profits of tho 
taxpayer j 

Inventory reserve. 

(б) such reasonable provision as a reserve against future depreciation in in- 
ventory values as the Minibter in his discetion may allow having regard 
to a normal quantity of stock in trade necessary for the business as 
indicated by the quantities on hand during the standard period : 

Proviso. 

Provided that no such deduction shall be allowed which provides against a deo- 
line in inventory values below the inventory prices of goods on hand either at tho 
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end of the fiscal period of the taxpayer ending in the year one thousand nine hund- 
red and thirty-nine or in case the fiscal period of the taxpayer ends after the thirty- 
first day of August, during the said month of August one thousand nine hundred and 
thirty-nine, and, 

Proviso. 

Provided further that any reduction in such reserve shall for purpose^ of taxa- 
tion under this Act be added to the profits of the year in which such reduction take* 
place and any portion of such reserve remaining at the end of the year or fiscal pe- 
riod when this Act ceases to apply to the taxpayer shall be available to the taxpayer 
to meet declines in inventory values during the next following year and if not exhaus- 
ted by the end thereof the remaining portion shall be added to the taxpayer’s profits 
cf the last year or fiscal period when this Act applies to the taxpayer. 

Taxpayers ather than corporations, 

(2) A taxpayer other than a corporation or joint stock company shall be entit- 
led to deduot from the profits as defined in this Act, the following : — 

Depreciation and Jdepletion— Interest Donations. 

(а) the amounts allowed as deductions in paragraphs (a) (6) and (j) of sub- 
section one of section five of the Income War Tax Act, and such amount for depre- 
ciation as the Minister in his discretion may allow under paragraph (n) of subsection 
six of the said Act ; 

Amount in lieu of salary. 

(б) such reasonable amount as the Minister in his discretion may allow in 
lieu of salary to proprietors working full time in the actual management 
or conduct of the business, not to exceed five thousand dollars per an- 
num for each proprietor and for all his businesses: 

Provided that if such an allowance is made, similar deductions shall 
be made in determining the standard profils of the taxpayer ; 


Inventory 

(c) 


Proviso. 


Proviso. 


reserve. 

if taxable under the Second Part of the Second Schedule of this Act, 
such reasonable provision as a reserve against future depreciation in in- 
ventory values as the Minister in his discretion may allow having regard 
to a no mal quantity of stock in trade necessary for the business as in- 
dicated by the quantities on hand during the standard period : 

Provided that no suoh deduction shall be allowed whioh provides 
against a decline in inventory values below the inventory prioes of goods 
on hand either at the end of the fiscal period of the taxpayer ending in 
the year one thousand nine hundred and thirty-nine or in case the fiscal 
period of the taxpayer ends after the 3 1st day of August, during the 
said month of August one thousand nine hundred and thirty- nine, and 

Provided further that any reduction in such reserve shall for purposes 
of taxation under this Act be added to the profits of the year in which 
such reduction takes place and any portion of suoh reserve remaining at 
the end of the year or fiscal period when this Act ceases to apply to the 
taxpayer shall be available to the taxpayer to meet declines in inventory 
values during the next following year and if not exhausted by the end 
thereof the remaining portion shall be added to the taxpayer’s profits of 
the last year or fiscal period when this Act applies to the taxpayer ; 


Revenue losses. 

(d) lcs8es of the taxpayer in the preceding year or year as ascertained and 
allowed under paragraphs (p) or (r) of subsection one of section five of 
the Income War Tax Act., (1940, c. 32, s. 6; 1940-41, ©. 15, as. 7, 8^ 
1942, c, 26, 88. 4, 5, 6; 1943, c. 13, s. 3.) 
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Profits not liable to tax. 

7.— The following profits shall not be liable to taxation under this Act : — 

Taxpayers exempt under Income War Tax Act. 

(a) the profits of taxpayers referred to in paragraphs (d), (e), (/), (g) t (A), ($), 
(k), ( m ), (p) and (q) of section 4 of the Income War Tax Act . 

Professional activities. 

(h) the profirs of a profession carried on by an individual or by individuals 
in partnership if the profits of the profession are dependent wholly or 
mainly upon his or their personal qualifications and if in the opinion of 
the Minister little or no capital is employed : 

Proviso. 

Provided that this exemption shall not extend to the profits of a 
commission a^rent or person any part of whose business consists in the 
making of contracts on behalf of others or the giving to other persons of 
advice of a commercial nature in connection with the making of con- 
tracts unless the Minister is satisfied that such agent is virtually in the 
position of an employee of one employer in which oa3e this exemption 
shall apply and in any case the decision of the Minister shall be final 
and conclusive ; 

Small businesses. 

(c) the profits of taxpayers other than corporations or joint stock compa- 
nies, if such profits do not in the taxation period exceed five thousand 
doliais before providing for any payment therefrom to proprietors or 
partners by way of salary, interest or otherwise; 

Personal corporation. 

{d) the profits of a corporation or joint stock company which is in the 
taxation period a personal corporation with the meaning of paragraph 
(t) of section two of the Income War Tax Act\ 

Non-Resident Owned Investment Corporations. 

(e) the profits of a corporation or joint scook company which is a Non- 
Resident Owned Investments Corporation within the meaning of paragraph 
(p) of section two of the Income War Tax Act and whioh elects to be 
assessed as such under the said Act; 

Diversified Investment Corporations. 

(/) the profits of any corporation or joint stock company which throughout 
the taxation year satisfies the foilownig conditions : 

(i) the corporation or joint stock company shall have no outstanding 
bonds, debentures or other securities evidencing funded indebtedness; 

(ii) the capital thereof s> all to the extent of eight per oentum or more be 
invested in stocks, bonds or securities, or held in cash; 

(iii) the gross income of the corporation or joint stock oompany shall t<* 
the extent of not less than ninety-five per oentum be derived from 
investments mentioned in sub paragraph (ii); 

Proviso 

(iv) the capital of the corporation or joint stock company shall to the 
extent of not more than ten per centum thereof be invested in the 
stocks, bonds or securities of any one corporation or debtor : Pro- 
ded however that this restriction shall not apply in the case of invest- 
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ments in the securities of the Dominion of Canada or of any provinoe 
or municipality in Canada, provided that this condition shall be 
deemed to be met, for purposes of the 1941 taxation period and fiscal 
periods ending therein, if satisfied by Ootober first, nineteen hundred 
and forty-one; 

(v) the shares of the corporation or joint stock company shall be held 
by persons numbering fifty or more of whom non© holds more than 
twenty-five per centum of the whole capital stork, provided that 
this condition shall be deemed to be met, for purposes of the 1941 
taxation period and fiscal periods ending therein, if satisfied by 
October first, nineteen hundred and forty-one. 

(vi) the net income ot the said corporation or joint stock company exclu- 
ding therefrom unsold dividends or interest received otherwise than 
in cash shall have been distributed within one hundred and twenty 
days after the close of the year or fiscal period to the stareholders to 
the extent of eighty-five per centum or more in taxation year. 

Base metal and strategic mineral mines. 

(#) The profilB of any corporation or joint stock company derived from the 
operation of any base metal or strategic -mineral mine which comes into 
production in the three calendar years commencing the first day of 
Janurary, one thousand nine hundred and forty- three, but this exemp- 
tion shall extend only to the income of the first three fiscal periods of 
twelve months each commencing on or after the date of such mine 
coming into production. The Minister, having regard to the pro- 
duction of ore in reasonable commercial quantities, shall determine which 
mines, whether new or old, qualify under this paragraph. The Minister 
shall issue a certificate seating the date upon which any mine is deemed 
to have come into production and establish such fiscal periods of twelve 
months each, during which the income derived from any such mine shall 
be exempt hereunder. 

The Minister may make any regulations deemed necessary for carrying thin 
paragraph (g) into effect. (1940, c. 32, s. 7; 1940*41, c. 15 ss. 9, 10; 1942 c. 20, ss. 
7, 8 .) 

Small corporation profits. 

7 — A. The following profits shall not be liable to taxation under section three 
of this Act in accordance with the rates set out in th© First and Saoond Seohedules 
to this Act: — 

The profits of a corporation or joint stook oompany which, in the taxation year, 
do not exceed the mm of five thousand dollars, or where the taxation year of any 
corporation or joint stock company is less than twelve months, do not exceed the 
proportion of five thousand dollars which the number of days in the taxation year of 
Buch corporation or joint stock company, bears to three hundred and sixty-five days, 
before providing for any payment to shareholders by way of salary, interest, divi- 
dends or otherwise. (1941, c* 26, s. 9.) 

DEDUCTIONS NOT ALLOWED 


Deductions not allowed. 

8. In computing the amount of profits to be assessed, sub-sections one and 
two of section six of the Income War Tax Act shall, muta'is mutandis, apply as if 
enacted in this Act and no deduction shall be allowed in respect of the following: — 

Excess Profits Tax. 

(a) the tax payable under this Act in respect of any taxation period; 
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Unreasonable and abnormal expenditures. 

(b) any expense wich the Minister in his direction may determine to be in 
exoess of what is reasonable and normal for the business carried on by 
tne taxpayer, or which was incurred in respect of any transaction or 
hopreation which in his opinion has unduly or artificially reduced the 
amount of profits. (1940, o. 32, s. 8.) 

DEDUCTIONS FROM TAXES ALLOWED 

Deduction of excess profits taxes paid abroad . 

9 — (1) A taxpayer shall be entitled to deduct from the tax that would other 
wise be payable by him under this Act the amount paid to Great Britain or any of 
its self-governing dominions or dependencies for exoess profits tax in respect of the 
profits of the taxpayer derived from sources therein, and the amount paid to any 
foreign country for excess profits tax in respect of the profits of tho taxpayer derived 
from sources therein if such foreign country in imposing such tax allows a similar 
credit to persons in receipt of profits derived from sources within Canada ; 

Proviso. 

Provided that the Minister may in his discretion allow a taxpayer to deduct 
from the sum total of his inoorae tax and exoess profits tax and exoess profits tax 
paid to Great Britain or to any of its self-governing dominions or dependencies or to 
any foreign country if such foreign country in imposing such taxes allows a similar 
credit to persons in receipt of profits derived from sources within Canada. 

limitation. 

(2) Such deduction shall not exceed the same proportion of the tax otherwise 
payable under this Act or the sum total of the income tax and excess profits tax 
otherwise payable under this Act and the Income War Tax Act as provided for in the 
proviso to subsection one hereof as that which the taxpayer’s net profits from sources 
within such country and taxed therein bears to his entire net profits from all sources. 

Evidence of payment. 

(3) Any such deduction shall be allowed only if the taxpayer furnishes evidence 
eatisfactory to the Minister showing the amount of tax paid and the particulars of in- 
come derived from sources within Great Britain or any self-governing dominion or 
dependency thereof or foreign country mentioned in sub section one of this section. 
(1940, c. 32, s. 9; 1940-41, c. 15, ss. 11, 12.) 

RETURNS 

Returns. 

10 . — Every person liable to taxation hereunder shall deliver to the Minister in 
each form as the Minister may prescribe, a statement of his total profits and the 
same shall be filed in such manner, at such time, and in such place as is provided in 
the Income War Tax Act for the filing of income tax returns and all the provisions of 
the said Act applicable to the filing of income tax returns including penal provisions 
8 hall, mutatis mutandis t apply as if enacted in this Act : 

Proviso* 

Provided that where a taxpayer has eleoted under subsection three of section 
thirty-five of the Income War Tax Act to file a consolidated return for the taxation 
year such election shall apply to the returns required under this Act. (1940, o. 32,8. 10) 

PAYMENT OF TAX 

Instalment payment of tax. 

11 . — Every person other than a corporation or joint stock oompany shall pay 
all taxeB which be is liable to pay upon his profits during any taxation year under 
any of the provisions of this Aot by quarterly instalments during the 12 month pe- 
riod ending six months after the clo&e of each calendar year in which the fiscal period 
of the taxpayer ends as follows : — 
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(a) during the first six months of such period an amount equal to one- quar- 
ter of such tax as estirm ted by him on his income for the year last pre- 
ceding the taxation yet r or on his estimated income for the taxation 
year, at the rate for the taxation year, on or before the last day of 
September and the last day of December ; 

(b) during the last six months of such period the balance of the tax payable 
as estimated by him on his income for the taxation year in an amount 
equal to one-half of such balance on or before the last day of March and 
one-half of such balance on or before the last day of June ; 

and if after examination of his return as under this Act required, it is established for 
the purposes of this Act that the instalments paid by him in any period under this 
section amount in the aggregate to less than the tax payable he shall forthwith after 
notice of assessment is sent to him as provided in this Act pay the unpaid amount 
thereof together with interest thereon at five per centum per annum from the day six 
months after the end of the calendar year in which the fiscal period of the taxpayer 
ends until one month from the date of mailing of the said notice of assessment and 
thereafter at eight per centum per annum until the date of payment (1940, c. 32, s. 
11 ; 1943. o. 13, s. 4.) 

1940 Returns. 

11— A. Notwithstanding the provisions of this Act, and the provisions of the In - 
come War Tax Act made applicable to the making of returns and the payment of tax 
under this Act, every person liable to pay excess profits tax in respect of a fiscal pe- 
riod endirg in the year one thousand nine nine hundred and forty prior to the 31st 
day of December of that year may file returns and pay the tax as if such fiscal pe- 
riod endt d on the 3Lt day of December, one thousand nine hundred and forty. 
(1940-41, c, 15, s. 13.) 

ASSESSMENT 

Assessment 

12. — After examination of the taxpayer’s return the Minister shall send a notice 
of assessment to the taxpayer verifying or altering the amount of the tax as estima- 
ted by him in his return and any additional tax found due Jshall be paid in the same 
manner, at the same time and subject to the same interest and penal provisions as if 
the additional tax were found due under the provisions of the Income War Tax Act . 
(1940, c. 32, s. 12.) 

BOARD OF REFEREES 

Board of Referees. 

13. — The Minister may appoint a Board of Referees to advise and aid him in 
exercising the powers conferred upon him under this Act, and such Board shall exer- 
cise the powers conferred on the Board by this Act and such other powers and duties 
as are assigned to it by the Governor in Council. (1940, c. 32, s. 13.) 

INCOME TAX PROVISIONS TO APPLY 

Sections 40 to 87 of Income War Tax Act, excepting S. 76-A, to apply mutatia 
mutandis. 

*14, — Without limiting any of the provisions contained in this Act, sections 40 
to 87, both inclusive, of the Income War Tax Act, excepting section 76-A thereof, 
shall, mutatia mutandis , apply to matters arising under the provisions of this Act to 
the same extent and as fully and effectively as they apply under the provision of the 
Income War Tax Act. (1940, o. 32, s. 14.) 

Non-application of certain sections of Income War Tax Act. 

•Note. ---Section 5 oh. 13, 1943, provides as follows : 

6 . Subsection three and the first paragraph of subsection five of section forty-eight of the 
Income War Tax Act shall have no application to the provisions of Th© Excess Profits 
Tax Act, 1940. 
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Reference to Treasury Board. 

15 . — (l) Notwithstanding any of the provisions of this Act, where the Treasury 
Board is of the opinion that the main purpose for which any transaction or transac- 
tions was or were effected (whether before or after the passing of this Act) was tho 
avoidance or reduction of liability to tar under this Act, it may, if it thinks fit, direct 
that such adjustment shall be made as respects liability to tax under this Act as it 
considers appropriate, so as to counteract the avoidance or reduction of liability to 
tax under this Act, which wonld otherwise be effected by such transaction or tran- 
sactions, and tax shall be assessed and levied accordingly and shall be payable as in 
this Act provided. 

(2) Notwithstanding anything in this Act contained, if upon examination of 
any transaction or transactions made directly or through the medium of third parties 
or by the oreation of new or intermediary companies, it appears to the Treasury 
Board that any payment or benefit in cash or otherwise, received by any person 
subsequent to the year 1939 as a result of such transaction or transactions has been 
received directly or indirectly from a company having undistributed income on hand, 
then the Treasury Board may find that the main purpose of such transaction or trans- 
actions was to reduo > or avoid taxation, and it shall thereupon be deemed for the 
purposes of this Act that such perso i whether he received any such payment or be- 
nefit in the form of capital or otherwise has received income subject to tax in such 
year or years since 1939 and in such amount or amounts as Treasury Board may de- 
termine and tax shall be a^sessel and levied upon such person and shall be payable 
as in this Act provided. 

Any such finding by Treasury Board may be made notwithstanding that such 
transaction or transactions may have been entered into either within or without 
Canada or prior or subsequent to the coming into force of this section. 

(3) Notwithstanding anything in this Act contained, if substantially all of the 
shares of a company having undistributed income on hand have been purchased 
since the coming into force of this Aot, by any other company or companies, Treasury 
Bjard may find that the main purpose of the sale by the vendor was to reduce or 
avoid the tax which would have been paid by the shareholders of such company ha- 
ving undistributed income on hand on the distribution to them of the said undistri- 
buted income, and in such case, notwithstanding section four (n) of the Income War 
Tax Act y the dividends paid by the company having undistributed income on 
hand and received o d etned to be reoeived by any such other company or companies 
shall upon being so received or deemed to be received be taxed agaiust such company 
or companies and the tax shall be assessed, levied and paid as in this Act provided. 

(4) In any appeal from an assessment made pursuant to any finding, direction 
or determination of the Treasury Board under this section, the Exchequer Court of 
Canada shall have jurisdiction to determine whether the main purpose of the tras- 
action or transactions or sale was the avoidence or reduction of liaoility to tax or 
whether any finding, direction, determination or adjustment ought to have been 
made or given, or was appropriate. (1940, c. 32, s. 15 : 1943, c. 13, a. 6.) 

Standard profits of certain controlled companies. 

15. A. —Notwithstanding anything in this Act contained, in any oaae where a 
company has a controlling interest in any other company or companies (hereinafter 
called controlled company or companies) incorporated in 1940 or (thereafter (other 
than companies incorporated to carry out a contract or arrangement negotiated by 
the Minister of Munitions and supply and in receipt thereunder of a management fee 
or other similar compensation), and the sum of capital employed by such oompany 
and such controlled company or campanies at the time of incorporation is 
not in the opinion of the Minister of National Revenue substantially greater than the 
capital employed by such first- mentioned company prior to the incorporation of suoh 
controlled oompany or companies, the standard profits of all such controlled com- 
panies taken together shall not exceed $5,000 in the aggregate, and shall be allocated 
to eaoh of such controlled companies in such amounts as the Minister of National 
Ravenue may direct. 
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No reference to Board of Referees 

In any such case a reference to the Board of Referees shall not be made not- 
withstanding the provisions of section live of this Act. (1943, o. 13, s. 7.) 

Coming into force.— Proviso. 

16. The provisions of this Act shall apply to the profits of the year one 
thousand nine hundred and forty and fiscal peri* ds ending in the year one thousand 
nine hundred and forty and the profits of all .subsequent years and fiscal periods, 
provided, however, that if any su'‘h fi-cal p: riod ends prior to December thirty-first, 
one thousand nine hundred and forty, only that proportion of the profits shall be 
aubjet to tax which the numbtr of days of such fLcal period in the calendar year 
one thousand nine hundred and forty bears to the total number of days of such 
fiscal period. (1940, c. 32, s. 16.) 

REPEAL 

Repeal of Cap. 4 of statutes of 1939 (Second Session). 

17. The Excess Profits Tax Act , chapter four of the statutes of 1939 (second 
session), is repealed and, notwithstanding anything contained in the Interpretation, 
Act, such repeal shall operate as from the thirteen day of September, one thousand 
nine hundred and thirty-nine. (1940, c. 32, s. 17.) 

Refundable portion. 

18 - (l) There shall be refunded to the taxpayer an amount equal to twenty 

per centum of the profits abo * the point at which the tax calculated under the First 
Part of the Second Schedule is equal to the tax calculated under the Second Part of 
the Second Schedule if such profits have been paid by way of taxes under the Income 
War Tax Act and this Act to the Receiver General of Canada. 

Payments of refundable portion. 

(2) The refundable portion shall be repaid to the taxpayer or to his legal re- 
presentative after the cessation of hostilities between Canada and Germany, Italy 
and Japan, as follows : — 

(a) as to auj refundable portion referable to the profits of fiscal periods 

ending in the year one thousand nine hundred and forty-two, during the 
second fiscal period of tho Government of Canada commencing after ces- 
sation of the said hostilities ; 

(b) as to any refundable portion referable to the profits of fiscal periods end- 

ing in the year one thousand nine hundred and forty-three, during 
the third fiscal period of the Government of Canada commencing after 
cessation of the said hostilities; and so on for successive fiscal period ; 

or notwithstanding the provisions of paragraphs (a) and (6) hereof, at such earlier 
times and in such instalments as the Governor in Council may determine. 

Date of cessation of hostilities. 

(3) The date of cessation of hostilities shall be that date proclaimed by the 
Governor in Council that a state of war no longer exists, or such other date as he 
may determine for the purposes of refunds hereunder. (1912, o. 26, s. 10.) 

FIRST SCHEDULE. 

Capital employed at beginning of period. 

1. For the purposes of this Act, capital employed in any year or fiscal period 
means the capital at the beginning of the said period computed in the manner here- 
inafter specified. 
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Capital includes. 

2. Capital shall be taken to be the following, subjeot to the deductions here- 
inafter provided 

Cost of assets. 

(a) so far as it consists of assets acquired by purchase on or after the com- 
mencement of the business, the price at which those assets were acquired 
and where the price of any asset has been satisfied otherwise than in 
cash, the then value of tho consideration actually given for the asset 
shall be treated as the price at which the said asset was acquired ; 

Accounts receivable less reserve for bad debts. 

(fc) so far as it consists of assets being debts due to the person carrying on 
business, the full amount of those debts subjeot to any deduction which 
has been allowed under the Income War Tax Act in respect thereof on 
account of bad debts ; 

Value of assets acquired otherwise than by purchase. 

(c) so far as it consists of any other assets which have been acquired other- 

wise than by purchase as aforesaid, the value of the assets when they 
became assets of the business ; 

Anaouit of money and bank deposits 

(d) the amount of money or bank deposits which are actually used by tho 

taxpayer in the business. 

Deductions from capital. 

3. Capital as hereinbefore defined shall In subject to the following deduc- 
tions 

Amounts of any governmental subsidy, 

(a) a deduction of any sum contributed directly or indirectly by the Domi- 

nion of Canada or by any Provinoe of Canada towards the acquisition by 
the taxpayer of any asset included in section two hereof ; 

Depreciation and depletion. 

(b) a deduction of the total amount of depreciation which since the first day 

of January, one thousand nine hundred and seventeen, has been or 
should have been taken into account in accordance with the practice and 
regulations of the Income Tax Division of the Department of National 
Revenue, in ascertaining profit or loss for purposes of the Income War 
Tax Act, plus any accumulated depreciation reserves as at the first day 
of January, one thousand nine hundred and seventeen recognized by the 
Minister for the purposes of the said Income War Tax Act and in ad- 
dition such amount on account of depletion as the Board of Referees 
deems fair and reasonable ; 

Debts and borrowed money. 

(c) a deduction of any borrowed money and debts of the taxpayer other than 

dividends declared but unpaid at the commencement of the taxation 
period, except the amount of indebtedness represented by inoome bonds 
or inoome debentures, the interest on whioh is not allowed as a deduc- 
tion under paragraph (k) of subsection one of section six of the Income 
War Tax Act and except the amount of indebtness represented by a non- 
interest-bearing advance from a corporation to its subsidiary which tho 
Minister, in his sole discretion, determines to be in the nature of perma- 
nently invested oapital ; 
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Investments producing tax-exempt income. 

(d) a deduction of any investments the income from which is exempt or 

would be exempt from tax hereunder ; 

Unproductive assets not requirad for business. 

(e) a deduction of any moneys, bank deposit, investments or other asset^ 

which are unproductive and are not required for the purposes of the 
business, or which were not acquired for tho purposes of the business ; 

Changes in capital during taxation period. 

4. Capital as hereinbefore defined shall be increased or decreased by a portion 
of any bona fide additions to or reductions of the assets of the business made dur- 
ing the taxation period other than additions or reductions resulting from profits or 
losses of the said period, sucli increase or decrease to be made pro rata for the time 
such additions were employed in or decreases withdrawn from the business, provided 
however, that dividends paid in cash during such period shall C3nstitute a deduction 
from the capital employed at the commencement of the said period to the extent of 
one-balf the total amount of dividends paid during the said period. 

Revision of capital to disregard values resulting from transactions found to be 
artificial by Treasury Board. 

5. Notwithstanding th^ foregoing, the computation of capital as hereinbefore 
eet out may be revised to disregard the whole or any portion of capital values re- 
sulting from a transaction determined to bo artificial under and by virtue of section 
fifteen of this Act. (1940, c, 32; 1940-41, c. 15, ss. 14, 15, 16.) 

SECOND SCHEDULE. 

Rates of tax on profits. 

First Part . 

Ten per centum of the profits of corporations and joint stock companies and 
fifteen per centum of the profits of all persons other than corporations, before deduc- 
tion therefrom of any tax paid thereon uuder the Income aWr Tax Act . 

Rates of tax in excess profits. 

Second Part — 

One hundre- per centum of the excess profits. 

Third Part— 

Twelve per centum of profits of corporations and joint stock companies, before 
deduction therefrom of any tax paid thereon under the Income War Tax Act . 
(1942, o. 26, s. 11.) 
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Section 710 -IMPOSITION OF TAX. 

*(a) Imposition. 

(1) General Rule. — There shall be levied, collect'd, and paid, for eaoh 
taxable year, upon the adjusted excess profits net income, as defined in subsection (b), 
of every corporat ion (except a corporation exempt under section 727) a tax equal to 
whichever of the following amounts is the lesser : 


(A) 90 per centum of the adjusted excess profits net income, or 

(B) an amount which when add 'd to the tax imposed for the taxable 
year under Chapter 1 (other than section 102) equals 8<> per centum of the 
corporation surtax net income, computed under section 16 or Supplement 

as the case may be, but without regard to the credit provided in sectiou 2*4 
(e) (relating to income subject to the tax imposed by this subohapter)’ 


(2) [Not app cable to taxable years under these regulations (section 229 (a) (2), 
Rev. Act, 1942).] 

(3) [Not applicable to taxable years under these regulations (section 229 (&> 
(2), Rev. Act 1942).] 

(4) Mutual Insurance companies.— In the case of a mutual insurance com- 
pany other than life or marine, if the gross amount received from interest, dividends, 
rents and premiums (including deposits and assessments) is over $75,000 but less 
than $125,000, the tax imposed under this seotion shall be an amount which bears 
the same proportion to the amount ascertained under this section, computed without 
reference to this paragraph, as the excess over $75,000 of such gross amount 
received bears to $50,000. 


(5) Deferment of payment in case of abnormality- — If the adjusted excess 
profits net income (computed without reference to section 722) for the taxable year 
of a tax payer which claims on its return, in accordance with regulations prescribed 
by the Commissioner with the approval of the Secretary, the benefits of seotion 722, 
is in excess of 50 per centum of its normal tax income for such year, computed 
without the credit provided in section 26(e) (relating to adjusted excess profits net 
income), the amount of tax payable at the time prescribed for payment may 
be reduced by an amount equal to 33 per certum of the amount of the reduction 


♦[Added by 8eo, 201. Second Rev, Act 1940 ; Amended by Seo. 2, Excess Profits Tax Amend 
ments 1941, by Secs. 201(a) and 202(e), Rev. Act 1941, and by Secs. 202. 203, 204. 205fal 
and tg), 222(b), and 229(a), Rev. Act 1942], 1 
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In the tax bo claimed. For the purposes of section 271, if the tax payable is the 
tax so reduced, the tax so reduoed shall be considered the amount shown on the 
return. 

(b) Definition of Adjusted Excess Profits Net Income. 

As used in this section, the term 41 adjusted excess profits net income*' in the 
case of any taxable year moans the excess profits net income (as defined in section 711 
minus the sum of: 

(1) Specific Exemption. — A specific exemption of $5,000, and in the case of 
a mutual insurance company (other thin life or marine) which is an interinsurer or 
reciprocal underwriter a specific exemption of $40,000; 

(2) Excess Profits Credit — The amouut of encess profits credit allowed under 
section 712; and 

(3) Unused Excess Profits Credit — The amount of the unused excess profits 
credit adjustment for the taxable year, computed in the accoi dance with sub- 
section (c). 

(c) Unused Excess Profits Credit Adjustment. — 

(1) Computation of Unused Excess Profits Credit Adjustment.— The unused 
excess profits credit adjustment for any taxable year shall be the aggregate of the 
unused excess profits cred.t carry-overs and unus- d excess profits credit carry-backs to 
such taxable year. 

(2) Definition of Unused Excess Profits Credit- — The term “unused excess 
profits credit” means the excels, if any, of the excess profits credit for any taxable 
year beginning after Deoembor 31, 1939, over the excels profits net income for such 
taxable year, computed on the basis of the excess profits credit applicable to such 
taxable year. For such purpose the excess profits ere lit and excess profits net income 
for any taxable year beginning in 1940 shall be c imputed under the law applicable 
to taxable years beginning in 1941. The unused excess profits credit fir a taxable 
year of leas than twelve months dull be an am >uut which is such part of the un- 
used excess profits credit determined under the first sentence of this paragraph ns 
the number of days in the taxable year is of tin* number of days in the twelve months 
ending with the close of the taxable year. 

(3) Amount of Unused Excess Profits Credit Carry-back and Carry-over — 

(A) Unused Excess Profits Credit Carry Back — If for any taxable year 

beginning after December 31, 1941, the tax-payer has an unused excess 
profits ci edit, such unused excess profits credit shall be an unused excess 
profits credit carryback for each of the two preceding taxable years, 
except that the carry-back in the case of the first preceding taxable year 
shall be the excess, if any, of the amount of such unused excess profits 
credit over the adjusted excess profits net income for the seoond preceding 
taxnble year computed for such taxable year (i) by determining the 
unrned excess profits credit adjustment without regard to such unused 
excess profits credit, and (ii) without the deduction of the speoifio exemp- 
tion provided in subsection (b) (1) 

(B) Unused Excess Pr fits Credit Carry-Over — If for any taxable year begin- 
ning after Uecen.'r 31, 1939, the taxpayer has an unused excess profits 
credit, such unuwd excess profit! credit shall be an unusod exoess profits 
credit carry-over tor each of the two succeding taxable years, except that 
the carry-over in the case ot the second succeeding taxable year shall be the 
excess, if any, of the amount of such ugused exoess profits credit over the 
adjusted excess profits net income for the intervening taxable year compu- 
ted for such intervening taxable year (i) by determining the unused exoess 
profits credit adjustment without regard to such unused excess profits cre- 
dit or to any unused excess profits credit carry-back and (ii) without the 
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deduction of the specific exemption provided in subsection (b) (1). 
For the purposes of the preceding sentence, the unused excess profits 
credit for any taxable year beginning after December 31, 1941, shall 
first be reduced by the sum of the adjusted excess profits net income 
for each of the two preceding taxable years (computed for each such prece- 
ding taxable year (i) by determining the unused excess profits credit adjust- 
ment without regard to such unused excess profits credit or to the unused 
excess profits credit for the succeeding taxable year, and (ii) without the 
deduction of the specific exemption provided in subsection (b) (1) ). 

(4) No Carry-Back to Year Prior to 1941 . — As used in this subjection, the 
term “preceding taxable year” and the term “preceding taxable years” do not 
include any taxable year beginning prior to January 1, 1941. 

Sec 711— EXCESS PROFITS NET INCOME 

*(a) Taxable Years Beginning After December 31, 1933. — The excess profit 
not income for any taxable year beginning after December 31, 1939, shall be tho 
normal-tax income, as defined in section 13 (a) (2), for such year exoept that the 
following adjustments shall be made : 

(l) Excess Profits Credit Computed Under Income Credit. — If the excess pro- 
fits credit is (omputed under section 713, ihe adjustments shall bo as follows : 

(A) Income Subject to Excess Profits Tax —In computing such normal tax net 

income the credit provided in section 2(> (e) (relating to income subject to 
the tax imposed by this sub-chapter) shall not be allowed ; 

(ii) Gains and Losses From Sales or Exchanges of Capital Assets. — Thero 
shall be excluded gains and losses from sales or exchanges of capital assets 
held for more than (> months. 


(C) Income From Retirement or Discharge of Bonds, and So Forth. — Thera 
shall bo excluded, in the case of any taxpayer, income derived from the 
retirement or discharge by tho taxpayer of any bond, debenture, note, or 
certificate or other evidence of indebtedness, if the obligation of the tax- 
payer has been outstanding for more than 6 months, including, in case the 
issuance was at a premium, the amount includible in income for such year 
solely because of such retirement or discharge ; 

(D) Refunds and Interest on Agricultural Adjustment Act Taxes. — There 
shall be excluded income attributable to refund of tax paid under tne Agri- 
cultural Adjustment Act of 1933, as amended, ana interest upon any such 
refund ; 


(E) Recoreries of Bad Debts. — There shall be excluded income attributable 
to the recovery of a bad debt if a deduction with reference to such debt 
was allowable from gross income for any taxable year beginning prior to 
January 1, 1940 ; 

(F) Dividends Received .—Tho credit for dividends reoeived shall apply, with- 
out limitation, to dividends on stock of domestic corporations. 

(G) [Not applicable to taxable years under these regulations (section 206/bl m 

Rev. Act 1942).] 1 } [ 


(H) Life Insurance Companies. — In the case of a life insurance company, there 
shall be deducted Irom the normal tax net income, the excess of (J) tho 
product of (i) the figure determined and proclaimed under section 202 (b) 
and (ii) the excess profits net income computed without regard to this 
sub paragraph, over (2) the adjustment for certain reserves provided in 
sect ion 202 (e). 


♦[Added by se>. 201, So-jond Rev, Act HUG; Amended by sees, 3 and 12{b), Exoosa Profits Tax 
Amendments 1041, by see. 202 (o) and (d), Rev. Act P»4l, and by Sees. 203 fb) and to) 
200, 207, 208, 209 (a) and (b<, 210, 211, and 213, Rev. Act 1942,] W Qd (0) ' 
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(1) Not taxable Income of Certain Industries With Depletable Resource!.— In the 

case of a producer of minerals, or a producer oflogs or lumber from a time- 
ber block, as defined in section 735, there shall be excluded nontaxable in- 
come from exempt excess output of mines and timber blocks and nontax 
able bonus income provided in seotion 735. 

(J) Net Operating Loss Deduction Adjustment. — The net operating loss dedu- 
ction shall be adjusted as follows : 

(i) In computing the net operating loss for any taxable year under section 
122 (b), and the net income for any taxable year section 122 (b), 
no deduction shall be allowed for any excess profits tax imposed by 
this sub-chapter, and, if the exoess profits credit for such taxable year was 
computed under section 714, the deduction for interest shall be reduced 
by the amount of any reduction under paragragph (2) (B) for such tax- 
able year f 

(ii) In lieu of the reduction provided in section 122 (c), such reduction shall 
be in the amount by which the excess profits net income computed with 
the exceptions and limitations specified in seesion 122(b)(1), (2), (3), and 
(4) and computed without regard to subparagraph (B), without regard to 
any credit for dividends received, and without regard to any credit for 
interest received provided in section 2fi(a) exceeds the excss profits net 
income (computed without the net operating loss duiuction). 

(2) Excess Profits Credit Computed Under Invested Capital Credit. — If the 

excess profits ciedit is computed under section 714, the adjustments shall 
be as follows * 

(A) Dividends Received. — The credit lor dividends received shall apply, with- 
out limitation, to all dividends on .-dock of all corporations, except that no 
credit for dividends iecoived shall be allowed with respect to dividends 
(actual or constructive) on stock of foreign personal holding companies or 
dividends on stock which is not a capital asset. 

(B) Interest. — The deduction for interest shall be reduced by an amount equal 
to 50 per cuitum of so much of such interest as repres ’ills interest on the 
indebtedness included in the daily amounts of bonowed capital (deter- 
mined under section 719 (a) ) ; 

(C) Income Subject to Excess Profits Tax — In computing such noimal-tax net 
income the credit provided in section 20 (e) (iclating to income subject to 
the tax impost d by this sub-chapter) shall not he allowed ; 

(D) Cains and Losses Prom Sales or Exchanges of Capital Assets —There 
shall be txciuded gains and losses fiom sales or exchanges of capital assets 
held for more than 0 months. 

(E) Income From Retirement or Discharge of Bonds and So Forth.— There 
shall be excluded, in the case of any taxpayer, income derive d from the 
letireraent or discharge by the taxpayer of any bond, debenture, note, or 
oeitificate or other evidence ot indebtedness, if the obligation of the tax- 
payer has been outstanding for more than b months, including, in case the 
issuance was at a premium, tin* amount includible in income for such year 
solely because oi ;uch retireme nt or discharge ; 

(F) Refunds and Interest on Agricultural Adjustment Act Taxes.— There 
shall be excluded income attributable to refund of tax paid under the Agri- 
cultural Adjustment Act of 1933, as amended, and interest upon any such 
refund ; 

(G) Interest on Certain Government Obligations.— The normal-tax net income 
shall be increased by an amount equal to the amount of the interest on 
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obligations held during the taxable year which are described in section 22 
(b) (4) any part of the interest from which is excludiblo from gross income 
or allowable as a credit against net income, if the taxpayer has so elected 
under section 720 (d) ; and 

(H) Recoveries of Bad Debts. -There shall be excluded income attributable to 
the recovery of a bad debt if a deduction with reference to such debt was 
allowable from gross income for any taxable year beginning prior to Janu- 
ary 1, 1940. 

(T) [Not applicable to taxable years under these regulations (section 206 (b) (2), 
Rev. Act 1942).] 

) Tn the case of a life insurance company, there shall be deducted from the 
normal tax net iocome, 50 per centum of the excess of (1) the produot of 
(i) the figure determined and proclaimed under section 202 (d) and (ii) the 
excess profits net income computed without regard t) this subparagraph, 
over (2) the adjustment for certain reserves provided in section 202 (c). 

(K) Nontaxable Income of Certain Industries With Depletable Resources. — 

In the case of a producer of minerals, or a producer of logs or lumber from 
a timber block, as defined in section 765, there shall be excluded nontax- 
able income from exempt excess output of mines and timber blocks and 
nontaxable bonus income provided in section 735. 

(L) Net Operating Loss Deduction Adjustment —Th net operating loss dedu- 
ction shall be adjusted as follows : 

(i) In computing the net operating loss *or any taxable year under section 
122(a), and the no! income for any taxable year u nd'T section 122(b), no 
d< duction sh.tll be allowed for any excess profits tax imposed by this 
Mib-chaptf r and, if the excess profits credit for such taxable year was 
computed under section 714. tbe deduction for interest shall be 
reduced by the amount of any r< duction under subparagraph (B) of 
this paragraph for such taxable year ; and 

(ii) In lieu of the reduction provided in section 122 (c), such reduction 
shall be in the amount by which the excess profits net income com- 
puted with the exceptions and limitations provided in section 122 (d) 
(l), (2), (" , and (4) and computed without regard to subparagraph 
(D), without regard to any credit for dividends received, and without 
regard to any credit for interest received provided in section 26 (a) 
exceed the excess profits net income (computed without the net 
operating loss deduction). 

(3) Taxable year less than twelve months — 

(A) General rule — Tf the taxable year is a period of less than twelve months 
the excess profits net income for such taxable year (referred to in this 
paragraph as the “short taxable year”) shall be placed on an annual 
basis by multiplying the amount thereof by the number of days in the 
twelve months ending with the close of the short taxable year and dividing 
by the number of days in the short taxable year. The tax shall be suoh 
part ot the tax computed on such annual basis as the number of days in 
the short taxable year is of the number of days in the twelve months 
ending with the close of the short taxable year. 

(B) Rxception — If the taxpayer sstablishes its adjusted excess profits net 
income for the period of twelve months beginnig with the first day of the 
short taxable year, computed as if such twelve months period were a tax- 
able year, under the law applicable to the short taxable year, and using 
the credits applicable in determining the adjusted excess profits net income 
for such short taxable year, then the tax for the short taxable year shall 
be reduced to an apaount which is such part of the ta^ computed op suoh 
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adjusted excess profits net income so established as the excess profits net 
income for the short taxable year is of the excess profits net income for 
such twelve-month period. The taxpayer (oth r than a tax-payer 
to w hioh the next sentence applies) shall compute the tax and file 
its return wishout the application of this subparagraph. If, prior to one 
year from the date of tho beginning of the short taxable year, the tax- 
payer has disposed of substantially all its assets, in li u of the twelve- 
month period provided in the preceding provisions of this subparagraph, 
the twelve-month period ending with the close of the short taxable year 
shall be used. For the purposos of this subparagraph, the excess profits 
net income for the short taxable year shall not be place on an annual basis 
as provided in subparagraph (A), and the exces profits net income for the 
twelve- month period used shall in no case be considered less than the 
excess profits net income for the ^hort taxable year. The benefits of this 
eubpaiagraph shall not bo allowed unless the taxpayer, at suoh time as 
regulations prescribed hereunder require, makes application therefor in 
accordance with such regulations, and such application, in case the return 
was filed without regard to this subparagraph, shall be considered a claim 
for ct edit or refund. The Commissioner, with the approval or the Secre- 
tary, shall proscribe such regulations as he mxy d cm necessary for the 
application of this sub paragraph. 

Sec 711 -EXCESS PROFITS NET INCOME 


*(b) Taxable years in base period — 

(1) Ceneral rule and adjustments — The excess profits net income for any tax- 
able year subject to the Revenue Act. of 1936 shall be the normal- tax net income, as 
defined in section 13 (a) of such Act ; and for any other taxable year beginning after 
December 31, 1937, and before January 1, 1910, shall be the spooial- class net income, 
as defined in section 14 (a) of the applicable revenue law. Tn either case the follow - 
ing adjustments shall be made (for additional adjustments in case of certain reorga- 
nizations, see section 742 (e) ) : 

(A) [Not applicable to taxable years under these regulations (section 202 (c) 
(2), Rev. Act 1941). ] 

(B) Gains and Losses from Sales or Exchanges of Capital Assets. — There 
shall be excluded gains and losses from sales or exchanges of capital assets 
held for more than 6 months 


(C) Income from Retirement or Discharge of Bonds, and so Forth. — There 
shall be excluded in I he case of any taxpayer, income derived from retire- 
ment or discharge by the taxpayer of any bond, debenture, note, or certi- 
ficate or othei evidence of indebtedness, if the obligation of the taxpayer 
has been outstanding for more than 6 months, including, in case the issu- 
ance was at a premium, the amount includible in income for such year 
solely because of such retirement or dh charge ; 

(D) Deduction of Account of Retirement of Discharge of Bonds, and so Forth. 

If during the taxable year the taxpayer retires or discharges any bond, 
debenture, note, or certificate or other evidence of indebtedness, if the 
obligation of the taxpayer has been outstanding for more than eighteen 
months, the following dtduetions for such taxable, year shall not be 
allowed : 


(i) The deduction allowable under seotien 23 (a) for expenses paid or in- 

curred in connection wdth such retirement or discharge ; 

(ii) The deduction for losses allowable by reason of such retirement or 

discharge; and 

(iii) In case the issuance was at a discount, the amount deductible for suoh 
year solely because of such retirement or disoharo : 


♦{Added by See. 201, Second Rev, Act 1940 ; Amended by Secs, 3 and 12(b), Excess Porfite 
Tax Amendments 1941, by Sec. 202(c) and (d). Rev. Act 1941, and by Secs. 205 (b) and (o) 
2Q6, 207, 208, 209 (a) and (b), 210, 211, and 213, Rev. Act 1942). 
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( E) Casualty. Demolition, and Similar Losses. — Deductions under section 23 (f) 
for 1 o 3B' (i) * * 4 8 arising from fires, storms, ship- wreck, or other casualty, or from 
theft, or arising from tho demolition, abandonment, or loss of useful value 
of property, not compensated for by insurance or otherwise, shall not be 
allowed ; 

(F) Repayment of Processing Tax to Vendees — The deduction under section 
23(a), for any taxable year, for expenses shall be decreased by an amount 
which bears the same ratio to the amount deductible on account of any 
repayment or credit by the corporation to its vendee of any amount attri- 
butable to any tax under the Agricultural Adjustment Act of 1933, as 
amended, as t lie excels of the aggregate? of the amounts so deductible in 
the base period over the aggregate of the amounts attributable to taxes 
under such Act collected from its vendees which were includible in the 
corporation's gross income in the base period and which were not paid, 
bears to the aggregate of the amounts so deductible in the base 
period ; 

(G) Dividends Received. — The credit for dividends received shall apply without 
limitation, to dividends on stock of domestic corporations ; 

(H) Payment of Judgments and So Forth — Deductions attributable to any 
claim, award, judgment, or decree against the taxpayer, or interest on any 
of the foregoing, if abnormal for the taxpayer, shall not be allowed, and 
if normal for the taxpayer, but in excess of 125 per centum of the average 
amount of such deductions in the four previous taxable years, Bhall be dis~ 
allowed in an amount equal to such excess ; 

(I) Intangible Drilling and Development Costs. — Deductions attributable to in- 

tangible drilling and development costs paid or incurred in or for the drilling 
of wells or the prepartion of wells for the production of oil or gas, and for 
development costs in the case of mines, if abnormal for the taxpayer, shall 
not be allowed, and if normal for the taxpayer, but in excess of 125 per 
cent, of the average amount of such deductions in the four previovs tax- 
abb? years, shall be disallowed in an amount equal to such exoess ; an 1 

(J) Abnormal Deductions — Under regulations prescribed by the Commissioner’ 
with the approval of the Secretary, for the determination, for the purposes 
of this sub-paragraph, of the classification of deductions — 

(i) Deductions of any class shall not be allowed if deductions of auoh 
class were abnormal for the taxpayer, and 

(ii) If the class of deductions was normal for the taxpayer, but the 
deductions of such class were in excess of 125 per cent, of the average 
amount of deductions of such class for the four previous taxable 
years, they Bhall be disallowed in an amount equal to such excess. 

(K) Rules for Application of Sub- paragraphs (H), (I) and ij) —For the pur- 
poses of sub-paragraphs (H), (I) and (J) — 

(i) If the taxpayer was not in existence for four previous taxable years, 
then such average amount specified in such sub-paiagraphs shall be 
determined for tne previous taxable years it was in existence and 
the succeeding taxable year which begin before the beginning of the 
taxpayer’s second taxable years under this sub-chapter. If the 

number of such succeeding years is greater than the number neces- 

sary to obtain an aggregate of four taxable year there shall be 
omitted so many of such succeeding years, beginning with the last, 
as are necessary to reduce the aggregate to four. 

(ii) Deductions shall not be disallowed under such sub -paragraphs unless 
the taxpayer establishes that the abnormality or excess is not a 
consequence of an inorease in the gross income of the taxpayer iq 
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its base period or a decrease in the amount of some other deduction 
in its base period, and is not a consequence of a chang at any time 
in the type, manner of operation, size, or condition of the business 
engaged in by the taxpayer. 

(iii) The amount of deductions of any class to be disallowed under such 
sub-paragraphs with respect to any taxable year shall not exceed 
the amnunt bv which the deductions of such class for such taxable 
year exceed the deductions of such class for the taxable year for 
which the tax under this sub-chapter is being computed. 

(2) Capital gains and losses-— For the purposes of this sub-section the normal- 
tax net income and the special-cl ass net income referred to in paragraph (l) shall be 
computed as if section 23 (g) (2), section 23 (k) (2) and section 1 7 were part of the 
the revenue law applicable to the taxable year the excess profits net income of which 
is being computed, with the exception that the capital lo^s carry-over provided in 
sub-section (e) (1) of section 117 shall be applicable to net capital losses for taxable 
years beginning after 31st December, 1934. Such exception shall not apply for the 
purposes of computing the tax under this sub- chapter for any tax <ble year beginning 
before 1st January, 1943. 

Sec 712 —EXCESS PROFITS CREDIT ALLOWANCES 

*(a) Domestic Corprations. — In the ea^e of a domestic corporation which was 
in existence before 1st January 1940, the excess prolits credit for any taxable year 
shall be an amount computed under section 713 or section 714, whichever amount 
results in the lesser tax under this sub chapter for the taxable year for which the tax 
under this sub- chapter is being computed. In the ease of all other domestic corpora- 
tions the excess profits erhdit for any taxable year shall be an amount ooputed under 
section 714. (For allowance of excess profits credit in ease of certain reorganizations 
of corporations, see section 741.) 

(b) Foreign Corporations. — In the case of a foreign corporation engaged in 
trade or business within the United States, the first taxable year of which under this 
sub-ohspter begins on any date in 1940, which was in existence on the day forty- 
eight months prior to such date and which at any time during eaoh of the taxable 
years in such forty eight months was engaged in trade or business within the United 
States, the excess profits credit for any taxable year shall be an amount computed 
under section 713 or seotion 714, whichever amount results in the lesser tax under 
this sub-chapter for the taxable year for which the tax under this sub-chapter is 
being computed. In the case of all other foreign corporations the excess profits 
credit for any taxable year shall be an amonnt oomputed under seotion 714. 

(c) [Not applicable to taxable years under these regulations (section 224 (b), 
Rev. Act, 1942).] 

(d) Special Rule in Connection with certain Reorganizations. — For the exis- 
tence of taxpayer through component corporations, see section 740 (f ). 

Sec. 713 — EXCESS PROFITS CREDIT— BASED ON INCOME. 

t(a) Amount of Excess Profits credit. - The excess profits credit for any taxable 
year, computed under this seotion, shall be — 

(1) Domestic corporations. — In the case of a domestic corporation — 

(A) 95 per cent, of the average base period net income, 

(B) Plus 8 per cent, of the net capital reduction as defined in sub-sec- 
tion (g), or 


♦Added by seotion 201, Second Rev. Act 1940, Amended by section 13, Excess Profits Tax 
Amendments 1941, and by sections 212 (a), 224 (b) and 228 (e), Rev. Act 1942. 
t Added by section 201, Second Rev. Act 1940, Amended by saction 4, Excess .Profits Tax 
Amendments 1941 and by seotions 214 (a), 215, 216 and 228 (e), Rev, Act 1942# 
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(C) Minus 6 per cent, of the net capital reduction as defined in sub-sec- 
tion (g). 

(2) Forcing corporations.— In the case of a foreign corporation, 95 per cent- 
of the average base period net income. 

(b) Bate Period — 

(1) Definition. — As used in this section the term “base period” — 

(A) If the corporation was in existence during the whole of the forty- 
eight months preceding the beginning of its first taxable year under 
this sub-chapter, means the period commencing with the beginning 
of its first taxable year beginning after 31st December 1935, and 
ending with the close of its last taxable year beginning before 1st 
January 1940 ; and 

(B) In the case of a corporation which was in existence during only part 
of the forty-eight months preceding the beginning of its first taxable 
year under this sub- chapter, means the forty-eight months preceding 
the beginning of its first taxable year under this sub-chaper. 

(2) Division into halves. — For the purposes of sub-seotions (d) and (f ) the 
base period of the taxpayer shall be divided into halves, the first half to 
he composed of one-half the entire number of months in the base period 
and to begin with the beginning of the base period. 

(e) Deficit in Excess Profits Net Income, — For the purposes of this section the 
term “deficit in excess profits net income” with respect to any taxable year means 
the amount by which the deductions plus the credit for dividends received and the 
credit provided in section 26 (a) (relating to interest on certain obligations of the 
United States and its instrumentalities) exceeded the gross income. For the pur- 
poses of this sub-seotion in determining whether there was such an excess and in 
determining the amount thereof, the adjustments provided in section 711 (b) (1) shall 
be made. 

(d) Average Base Period Net Income .. Determination — 

(1) Definition. - For the purposes of this section the average base period net 

income of the taxpayer shall be the amount determined under sub-sec- 
tion (e), subject to the exception that if the aggregate excess profits net 
income for the last half of its base period, reduced by the aggregate of 
the deficits in excess profits net income for such half, is greater than 
such aggregate so reduced for the first half, then the average base period 
net income shall be the amount determined under sub-section (f ), if 
greater than the amount determined under sub-section (e) 

(2) For the purposes of sub-sections (e) and (f ), if the taxpayer was in exis- 

tence during only part of the 48 months preceding the beginning of its 
first taxable year under this sub-chapter, its excess profits net income — 

(A) for each taxable year of twelve months (beginning with the beginning 
of its base period) during which it was not in existence, shall be 
an amount equal to per cent, of the excess of — 

(i) the daily invested capital tor the first day of the taxpayer’s fnst 
taxable year beginning after 31st December 1939, over 

(ii) an amount equal to the same percentage of such dailr invested 
capital as is applicable under section 720 in reduction of the 
average invested capital of the preceding taxable year ; 

(B) for the taxable year of less than twelve months consisting of that 
part of the remainder of its base period during whioh it was not in 
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existence, shall be the amount ascertained for a full year under sub- 
paragraph (A), multiplied by the number of days in suoh taxable 
year of less than twelve months and divided by the number of days 
in the twelve months ending with the close of such taxable year. 

(3) In no case shall the average base period net income be less than zero. 

(4) For the computation of average base period net ineome in the case of 
oertain reorganizations, see seotiou 742. 

(e) Average base period net Income —General average. — The average base 
poiiod net incomo determined under this sub-section shall be determined as 
follows : 

(1) By computing the aggregate of the excess profits net inoome for each of 

the taxable years of the taxpayer in the base period, reduced by the 
sum of the deficits in excess profits net income for eaoh of such years. 
If the execss profits net income (or deficit in exoess profits net income) 
for one taxable year in the base period divided by the number of months 
in such taxable year is less than 75 per cent, of the aggregate of the 
excess profits net income (reduced by deficits in excess profits net income) 
for the other taxable years in the taxpayer's base period divided by 
the number of months in such other taxable years (heiein called ‘‘average 
monthly amount”) the amount used for such one year under this para- 
graph shall be 75 per cent, ot the average monthly amount multiplied 
by the number ol months in such one yeai, and tin* yeai increased under 
this sentence shall be the year the increase in which will produce the 
highest average base period net ineome ; 

(2) By dividing the amount ascertained under paragraph (1) by the total 

number of months in all such taxable years ; and 

(3) By multiplying the amount ascertained under paragraph (2) by twelve. 

(f ) Average base period net income — Increased earnings in last half of base 
period- — The average^base period net income determined under this sub-section shall 
be determined as follows ; 

(1) By computing, for < acli of th* * taxable years of the taxpayer m its base 

period, the excess prolits net income foi such year, or the deficit in excess 
profits net income for such year ; 

(2) By computing for each half of the ban* period the aggregate of the excess 

profits net income for each of the taxable years in such half, reduced, if 
for one or more of such years there was a deficit in excess profits net 
income, by the sum of such deficits. For the purposes of such computa- 
tion, if any taxable year is partly within each half of the base period 
there shall be allocated to the fiist half an amount of the excess piofits 
net income or doficit in excess profits net income, as the case may be, 
for such taxable year, which beats the same latio thereto as the number 
of months falling within such half bears to the entire number of months 
in such taxable year ; and the remainder shall be allocated to the second 
half; 

(3) If the amount ascertained under paragraph (i) for the second half is 

greater than the amount ascertained for the first half, by dividing tk' j 
difference by two ; 

(4) By adding the amount ascertained tinder paragraph (3) to the amount 

ascertained under paragraph (2) for the second half of the base period ; 

(5) By dividing the amount found under paragraph (4) by the number of 

months in the second half of the base period and by multiplying the 
result by twelve j 
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(6) The amount ascertained under paragraph (5) shall be the average base 
period net income determined under this sub-section, except that the 
average base period net income determined under this eub-seotion shall 
in no case be greater than the highest exeess profits net income for any 
taxable year in the base period. For the purpose of such limitation if 
any taxable ear is of less than twelve months, the excess profits net 
income for such taxable year shall be placed on an annual basis by multi- 
plying by twelve and dividing by the number of months included in 
such taxable year. 

(7) For the purposes of this sub-section, the excess profits net income for any 
taxable year ending after 31st May 1940, shall not be greater than an 
amount computed as follows : 

(A) By reducing the excess profits net income by an amount which 
bears the same ratio thereto as the number of months after 3 1st 
May 1910, bears to the total number of months in such taxable 
year ; and 

(B) By adding to the amount ascertained under sub-paragraph (A) an 
amount which bears the same ratio to the excess profits not in- 
eome for the last precoding taxable year as such number of 
months after 31st May 1940, bears to the number of months in 
such preceding year. The amount added under this sub-paragraph 
shall not exceed the amount of the excess profits net income for 
such last preceding taxable year. 

(C) If the number of months in such preceding taxable year is less 
than such number of months after 31st May 1940, by adding to 
t he amount ascertained under sub-paragraph (B) an amount which 
bears the same ratio to the excess profits net income for the 
second preceding taxable year as t he excess of such number of 
months after 31st May 1940, over the number of months in such 
preceding taxable year bears to the numbor of months in such 
second preceding taxable year. 

(g) Adjustments in Excess Profits credit on Acount of Capital Changes. — For 

the purposes of this section — 

(L) The net capital addition for the taxable year shall be the excess, divided 
by the number of days in the taxable year, of the aggregate of the daily 
capital addition for each day of the taxablo year over the aggregate of 
the daily capital reduction for each day of the taxable year. 

(2) The net capital reduction for th<} taxable year shall be the excess, divided 

by the number of days in the taxable year, of the aggregate of the doily 
capital reduction for each day of the taxable year over the aggregate of 
the daily capital addition for each day of the taxable year. 

(3) The daily capital addition for any day of the taxable year shall be the 

aggregate of the amounts of money and property paid in for stock, or as 
paid in surplus, or as a contribution to capital, after the beginning of the 
taxpayer’s first taxable year under this sub- chapter and prior to such day. 
In determining the amount of any property paid in, such property shall 
bo included in an amount determined in the manner provided In section 
718 (a) (2). A distribution by. the taxpayer to its share-holders in its 
stock or rights to acquire its stock shall not be regarded as money or 
property paid in for stock, or as paid in surplus, or as a contribution 
to capital. The amount ascertained under this paragraph shall be 
reduced by the excess, if any, of the excluded capit al for such day over 
the excluded capital for the first day of the taxpayer’s first taxable year 
under this sub-chapter. For the purposes of this paragraph the excluded 
capital for any day shall be an amount equal to the sum of the following: 
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(A) The aggregate of the adjusted basis (for determining loss upon 
sale or exchange) as of the beginning of such day, of obligations 
held by the taxpayer at the beginning of such day, which are 
described in section 22(b)(4)(A), (B), or (C) any part of the 
interest from which is excludiblc from gross income or allowable 
as a credit against net income ; and 

(B) The aggregate of the adjusted basis (for determining loss upon 
sale or exchange) as of the beginning of such day, of stock of 
domestic corporations held by the taxpayer at the beginning of 
such day. 

The daily capital addition shall in no case be less than zero. (For 
daily capital additions and reductions in case of certain reorgani- 
zations, see section 743.) 

(4) The daily capital reduction for any day of the taxable year shall be the 

aggregate of the amounts of distributions to share-holders, not out of 
earnings and profits, after the beginning of the taxpayer’s first taxable 
year under this sub-chapter and prior to such day. _ 

(5) If, on any day ol the taxable year, the taxpayer and any one or more 

other corporations are membeis of the same contrelled group, then the 
daily capital reduction ol the taxpayer for such day shall be increased by 
whichever ol the following amounts is the lesser : 

(A) The aggregate of the adjusted basis (for determining loss upon sale 
or exchange) of stock in such other corporation (or if more than 
one, in such oth< r corporations) acquired by the taxpayer after 
the beginning of the taxpayers first taxable year under this sub- 
chapter, minus the aggregate of the adjusted basis (for determining 
loss upon tale or exchange) of stock in such other corporation (or 
if more than one, in such other corporations) disposed of by the 
taxpayer prior to such day and alter the beginning of the tax- 
payer’s first taxable year under this subchaptor ; or 

(B) The excess of the aggregate of the adjusted basis (lor determining 
loss upon sale or exchange) of stock in all domestic corporations 
and of obligations described in section 22(b) (4), held by the tax- 
payer at the beginning of such day over the aggregate of the 
adjusted basis (for determining less upon tale or exchange) of stock 
in all domestic corporations and of obligations described in section 
22(b) (4), held by the taxpayer at the beginning of its first taxable 
year under this subchapter. 

If any stock of obligations described in subparagraph (A) or (B) was 
disposed of prior to such day, its basis shall be determined under the 
law applicable to the year in which so disposed of. The excluded 
capital of the taxpayer for such day shall be reduced by the amount 
by which the taxpayer’r daily capital reduction for such day is 
increased under this paragraph. As used in this paragraph, a con- 
trolled group means one or more chains of corporations cannected 
through stock ownership with a common parent corporation if (i) more 
than 50 per centum of the total combined voting power of all classes of 
stock entitled to vote, or more than 50 per centum of the total value 
of shares of all classes of stock, of each of the corporations (except the 
common parent corporation) is owned directly by one or more of the 
other corporations and (ii) the common parent corporation own direct- 
ly more than 50 per centum of the total combined voting power of all 
classes of stock entitled to vote, or more than 50 per centum of the 
total value of shares of all classes of stock, of at least one of the other 
corporations. 
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Sec. 714 -EXCESS PROFITS CREDIT-BASED ON INVESTED CAPITAL. 

IThe excess profits credit, for any taxable yoar, computed under thin section, 
shall be the amount shown in the following table : 

If the invested capital for the tax- 
able year, determined under 

section 715, is : The credit shall be : 

Not over $5,000,000 8% of tho invested capital. 

Over $5,000,000, but not $ K)0,000, plus 7% of the excess 

over $10,000,000. over $5,000,000, 

Over $10,000,000, but not $750,000, plus 6% of the excess 

over $200,000,000. over $10,000,000. 

Over $200,000,000 $12,150,000, plus 5% of the ex- 

cess over $200,000,000. 

Sec. 715 -DEFINITION OF INVESTED CAPITAL 

2For the purposes of this subchapter the invested capital for any taxable year 
shall be the average invested capital for such year, determined under section 710, 
reduced by an amouut computed under section 720 (relating to inadmissible assets). 

If the Commissioner finds that in any case the determination of invented capital, on 
a basis other than a daily basis, will produce an invest d capital differing by not 
more than $,1003 from an inv< sted capital determined on a daily basis, he may, un- 
der regulations prescribed by him with the approval of the Secretary, provide for such 
determination on such other basis. (For computation of invested capital in case of 
foreign corporations and corporations entitled to the benefits of section 251, see sec- 
tion 724.) 

See. 716 -AVERAGE INVESTED CAPITAL 

3 The Average invested capital for any taxable year shall be the aggregate of the 
daily invested capital for each day of such taxable year, divided by the number of 
days in such taxable year. 

Sec 717 -DAILY INVESTED CAPITAL 

4The daily invested capital for any day of the taxable year shall be the sum of 
the equity invested capital for such day plus the borrowed invested capital for such 
day determined under section 719. 

Sec 718-EQUITY INVESTED CAPITAL. 

5(a) Definition.— The equity invested capital for any day of any taxable year 
shall be determined as of the beginning of such day and shall be the sum 
of the following amounts, reduced as provided in subsection (b) — 

(1) Money Paid In. — Money previously paid in for stock, or as paid-in surplus, 

or as a contribution to capital ; 

(2) Property Paid In.— Property (other than money) previously paid in (reg- 

ardless of the time paid in) for stock, or as paid in surplus, or as a con- 
tribution to capital. Such property shall be included in an amount equal 
to its basis (unadjusted) for determining loss upon sale or exchange. If the 
property was disposed of before such taxable year, such basis shall be de- 
termined under the law applicable to the year of disposition, but without 
regard to the value of the property as of March l, 1913. If the property 
was disposed of before March 1, 1913, its basis shall be considered to be its 

(1) [Added By See. 201, Second Rev. Act 1940 ; By Sec. 201 (b), Rev, f Act 1941, and By Sec. 

217, Rev, Act 1942,] 

(2) [Added By Sec. 201, Second Rev. Act 1940] 

(3) [Added By Sec, 201, Second Rev. Act 1940,] 

(4) [Added By Section 201, Second Rev. Act 1940,] 

(5) [Added By Sec. 201, Second Rev. Act 1940 ; Amended By Secs. 202 (f) And 203, Rev. Act 

1941, And By Seca. 205 (b), 218, 219, and 230 (b) and (o), Rev. Act 1942.] 
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fair market value at the time paid in. If the unadjusted basis of the pro- 
perty is a substituted basn, such basis shall be adjusted, with respect to the 
pciiod before the property was paid in, by an amount equal to the adjust- 
ments proper under section 1 15 (J) f>r determining earnings and prolits ; 

(3) Distributions In Stock. — Distributions in stock — 

(A) Made prior to such taxable year to the extent to which they are consi- 
dered distributions of earnings and profits ; and 

(B) Previously made during such taxable yoar to the extent to which they 
are considered distributions of earnings and profits other than earnings 
and profits of such taxable year ; 

(4) Earnings and Profits at Beginning of Year. — The accumulated earnings and 

profits as of the beginning of such taxable year : 

(5) [Not applicable to taxable years under these regulations (seotion 230 (c) and 

(d), Rev. Act 1942).] 

(0) New Capital — An amount equal to 25 per centum of the new capital for 
such day. The term “new capital” for any day means so much of the 
amounts of money orjpropetv includible for such day under paragraphs (l) 
and (2) as was previously paid in during a taxable } car beginning after 
December 31, 1940, and so much of the distributions in stock includible for 
such day under paragraph (3) as was previously mad** during a taxable 
year beginning after December 31, 1910, subject to the following limita- 
tions : 

(A) There shall not be include money or property paid in by a corpora 
tion in an exchange to which soction 112 (b) (3), (4), or (5), or so 
much of section 112 (c), (d), or (e) as refers to section 112(b) (3), (4), 
or (5) is applicable (or would be applicable except for seotion 371 
(g) ), or would have been applicable if the term “control” had been 
defined in soction 112 (h) to mean the ownership of stock possessing 
more than 50 per centum of the total combined voting power of all 
classes of stock entitled to vote or more than 50 per centum of the 
total value of shares of ail classes of stock. 

(B) There shall not be included money or property paid in to the tax- 
payer by a transferor corporation if immediately after such transac- 
tion the transferor and the taxpayer are members of the same con- 
trolled group. As used iu this subparagraph and subparagraph (C), 
a controlled group means one or more chains of corporations connec- 
ted through stock ownership With a common parent corporation if 
(i) more than 50 per centum of the total combined voting power of 
all classes of stock entitled to vote, or more than 50 per centum of 
the total value of shares of all classes of stock, of each of the corpo- 
rations (except the common parent corporation) is owned directly 
by one or more of the other corporations, and (ii) the common pa- 
rent corporation owns directly more than 50 per centum of the total 
combined voting power.of all classes of stock entitled to vote, or 
more than 50 per centum of the total value of shares of the classes 
of stock, of at least one of the other corporations. 

(C) There shall not be included a distribution in stock described in para 
graph (3) made to another corporation, if immediately after the dis 
tribution the taxpayer and the distributee are members of the same 
controlled group. 

(D) Increase in Inadmissible Assets. The new capital for any day of the 
taxable year, computed without the application of subparagraph (E) 
shall be reduced by the excess, if any, of the amount computed un- 
der section 720 (b) with respect to inadmissible assets held on such 
day, over the amount computed under seotion 720 (b) with respeot 
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to inadmissible assets held on the first day of the taxpayer’s first 
taxable year beginning after December 3 1 , 19-10. For the purposes 
of this subparagraph, in dotomiiuiug whether obligations which are 
described in section 22(b) (4) any part of the interest from which is 
excludiblo from gross income or allowable as a credit against net in- 
come are to be treated as admissible or inadmissible assets, such 
obligations shall ho treated in the same manner as the\ r are treated 
for the taxable year for which tax under this subchapter is being 
computed. 

(E) Maximum New Capital Allowable —The new capital for any day of the 
taxable year shall not be more than the amount, if any, by which — 

(i) the sum of the equity invested capital (computed without regard to this 

paragraph) and the borrowed capital [as defined in section 719 (a)] 
of the taxpayer as of such ‘day, reduced by the amount of money or 
property paid in which is excluded by reason of the limitation of 
subparagraph (A! or (B) of this paragraph, exceeds. 

(ii) the sum of such equity invested capital and borrowed capital as of the 

beginning of the first day of such taxpayer’r first taxable year begi- 
nning after December 31, 1940, reduced by the amount, if any, 
bv which th'" accumulated earnings and profits as of such first day 
of such first taxable year exceed the accumulated earnings and pro- 
fits (computed without regard to distributions made in taxable 
years beginning after December 31, 1940) as of the beginning of 
the first day of the taxable year for which the tax under this sub- 
chapter is being computed. 

(F) Reduction on Acconnt of Distributions Out of Pre-1941 Accumulated 
Earnings and profits. — The new capital for any day of the taxable year, 
computed without the application of subparagraph (E), shall be reduced 
by the amount which, after the beginning of the first taxable year which 
begins after December 31, 1940, has been distributed out of earnings and 
profits accumulated prior to the beginning of such first taxable year. 

(7) Deficit in earnings and profits of another corporation. — In the case of 
a transferee, as defined in subsection (c) (5), an amount, determined under such 
paragraph, equal to the portion of the deficit in earnings and profits of a trans- 
feror attributable to property received previously to such day. 

(b) Redaction in Equity Invested Capital — The amount by whioh the 
equity invested capital for any day shall bo reduced as provided in 
subsection (a) shall be the sum of the following amounts. — 

(1) Distributions in previous years.— Distributions made prior to such tax- 
able year which were not out of accumulated earnings and profits ; 

(2) Distributions during the year.— Distributions previously made during suoh 
taxable year which are not out of the earnings ond profits of such taxable year; 

(3) Earnings and Profits of another Corporation.— The earnings and profits 

of another corooration which previously at any time were included m accumulated 
earnings and profits by reason of a transaction described in section 112 (b) to (e), 
both inclusive, or in the corresponding provision of a prior revenue law, or by 
reason of the transfer by suoh other corporation to the taxpayer of property 
the basis of which in the hands of the taxpayer is or was determined with reference 
to its basis in the hands of such other corporation, or would have been so deter- 
mined if the property had been other than money; and 

(4) [Not applicable to taxable years under these regulations (section 230 (e) 
and (d), Rev. Act 1942) ] 

(5) Deficit in Earnings and Profits Transferred to another Corporation. — In 

the case of a transferor, as defined in subsection (c) (5), an amount, determined 
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under such paragraph, equal to the portion of the deficits of in earnings and profits 
of the transferor attributable to property transferred previously to such day. 

(e) Rules fof Application of Subsections (a) and (b). — For the purposes 
of subsections (a) and (b) — 

(1) Distributions and Shareholders — The term “ distribution ” means a 
distribution by a corporation to its shareholders, and tho term “distribution in 
stock 5 ' means a distribution by a corporation in its stock or rights to acquire its 
stock. To the extent that a distribution in stock i=f not considered a distribution 
of earnings and profits it shall not be considered a distribution. A distribution in 
stock shall not be regarded money or property paid in for stocks, or as paid-in 
surplus, or as a contribution to capital 

(2) Distributions in the First Sixty days of Taxable Year — In tho applica- 
tion of such subsections to any taxable year beginning after December 31, 1940, 
so much of the distributions (taken in the order of time) made during the first 
sixty days thereof as does not excred the accumulated earnings and profits as of 
the beginning thereof (com puled without regard to this paragraph) shall be consider- 
ed to have been made on the last day of the preceding taxable year. 

(3) Computation of Earnings and Profits of Taxable year. —For the purposes 

of subsections (a) (3) (B) and (b) (2) in determining whether a distribution is out 
of the earnings and profits of riny taxable year, such earnings and profits shall be 
computed as of the close of such taxable year without diminution by reason of any 
distribution made during such taxable year or by reason of the tax under this 
Bubohapter or chapter 1 for such year and the determination shall be made without 
regard to the amounts of earnings and profits at the time the distribution was 

made. 

(4) [Not applicable to taxable years under these regulations (section 230 (o) 
and (d), Rev. Aot 1912).] 

(5) Deficit in Earnings and Profits —Earnings and Profits of Transferor and 
Transferee —If a corporation (hereinafter called “transferor”) transfers substan- 
tially all its property to another corporation formed to acquire such property (herein 
after called “transferee”), if— 

(A) the sole consideration for the transfer of such property is the transfer to 
the transferor or its shareholders of all tho stock of all classes (evcept 
qualifying shares) of the transferee. (Tn determining whether the transfer 
is solely for stock, the assumption by the transferee of a liability of the 
transferor or the fact that the properly acquired is subject to a liability 
shall be disregarded) ; 

(B) the basis of the propety, in the hands of the transferee, for the purposes 
of this subsection, is determined by reference to the basis of the property 
in the hands of the transferor ; 

(C) the transferor is forthwith completely liquidated in pursuance of the plan 
under which the acquisition of the property is made ; and 

(D) immediately after the liquidation the shareholders of the transferor own 
all such stock ; 

for the purposes of this subohapter, in computing the equity invested capital for any 
day after the date of the acquisition of the property, the earnings and profits or 
deficit in earnings and profits of the transferee and the transferor shall be computed 
as if, immediately before the beginning of the taxable year in which such transfer 
occurs the transferee had been in existence and substained a recognized loss, and 
the transferor had realized a recognized gain, equal to the portion of the deficit in 
earnings and profits of the transferor attributable to such property. 

(d) For special rules affecting computation of property paid in for stock in 
connection with certain exchanges and liquidations, see Supplement C. 
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(e) For determination of equity invested capital in special ca^es, see sec- 

tion 723. 

(f) The reserves of an insurance company shall not be ir. eluded in computing 

equity invested capital under this section but Bhall be treated as bor- 
rowed capital as provided in section 719. 

Sec. 719. — BORROWED INVESTED CAPITAL. 

*(a) Borrowed Capital. — The borrowed capital for any day of any taxable year 
shall be determined as of the beginning of such day and shall be the sum of 
the following : 

(1) The amount of the outstanding indebtedness (not including interest) of the 

taxpayer which is evidenced by a bond, note, bill of exchange, debenture, 
certificate of indebtedness, mortage, or deed of trust, plus, 

(2) Iu the case of a taxpayer having a contract (made before the expiration of 

30 days after the date of the enactment of the Second Revenue Act of 
1940) with a foreign government to furnish articles, mateiials, or supplies 
to such foreign government, if such contract provides for advance payment 
and lor repayment by the vendor of any part of such advance payment 
upon cancellation of the contract by such foreign government, the amount 
which would be required to be so iepaid if cancellation oceured at thebe- 
ginning ol such day, but no amount shall be considered as borrowed capital 
under this paragraph which has been includible in gross income, plus, 

(3) In the case of an insurance company, the mean of the amount of the pio 

rata unearned premiums determined at the beginning and end of the tax- 
able year, plus, 

( 4 ) In the case of a life insurance company, the mean of the amount oi the ad- 
justed reserves, and the mean of the amount of the resoives on insurance or 
annuity contracts (or contracts arising out of insurance or annuity contr- 
aats) which do not involve, at the time with reference to which the compu- 
tation was made, life, health, or accident contingencies, determined at the 
beginning and end oi the taxable year. 

(b) Borrowed Invested Capital. — The borrowed invested capital for any day of 
an y taxable yoar shall be determined as of the beginning of such day and 
shall be an amount equal to 50 per centum of the borrowed capital for such 
day. 

gee. 720 — ADMISSIBLE AND INADMISSIBLE ASSETS. 

f(a) Definitions.— For the purposes ol this subchapter — 

(1) The term “inadmissible assets” means — 

(A) Stock in corporations except stock in a foreign personal holding com- 
pany, and except stock which is not a capital asset ; and 

(B) Except as provided in subsection (d), obligations described in section 
22(b) (4) any part of the interest from which is excludible from gross 
income or allowable as a credit against net income. 

(2) The term “admissible assets” mean all assets other than in admissible 

assets. 

(b) Ratio of Inadmissibles to Total Assets. — The amount by which the average 
invested capital for any taxable year shall be reduced as provided in sec- 
tion 715 shall be an amount which is the same percentage of such average 
invested capital as the percentage which the total of the inadmissible assets 
is of the total of admissible and inadmissible assets. For such purposes, 

►[ Added By Sect. 201, Second Rev. Act 1940; Amended By Secs. 205J(e), Rev. Act 1942.J 

t[Added By Sec. 201, Second Rev. Act 1940 ; Amended By Sec. 12(a) Excess Profits Tax 
Am endments 1941 and by Sees. 207(h) and 220 Rev. Act, 1942 
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* the amount attributable to each asset held at any time during sa oh taxable 
year shall be determined by ascertaining the adjusted basis thereof (or, in 
the ease of money, the amount thereof) for each day of suoh taxable year 
so held and adding such daily amounts. The determination of such daily 
amounts shall be made under regulations prescribed by the Commissioner 
with the approval of the Secretary. The adjusted basis shall be the adjus- 
ted basis for determining loss upon sale or exchange as determining loss 
upon sale or exchange determined under section 113. 

(c) Computation if Short-Term Capital Gain — If during the taxable year 

there has been a gain from the sale or exchange of a capital asset held for 
not more than 0 months with respect to an inadmissible asset, then so 
much of the amount attributable to such inadmissible asset under subsec- 
tion (b) as bears the same ratio thereto as suoh gain bears to the sum of 
suoh gain plus the dividends and interest on such a wet for such year, shall, 
for the purpose of determining the ratio of inadmissible assets to the total 
of admissible and inadmissible assets, be added to the total of admissible 
assets and subtracted from the total of inadmissible assets. 

(d) Treatment of Government Obligations as Admissible Assets. — If the ex- 
cess profits credit for any taxable year is {[computed tinder section 714, the 
taxpayer may in its return for such year elect to increase it-* norma! -tax net 
income lor such taxable year by an im mnt equal to the amount of the in- 
terest on, t educed by the amount of the amortizable bond premium under 
section 125 attributable to all obligations held during the taxable year 
which are de^ciibed m section 22(b) (4) any part of the interest from 
which is excludible fioin gross income or allowable as a credit against net 
income. In such case, for the purposes of this section, tho *erm “admissi- 
ble assets” includes such obligations, and the term “inadmissible assets” 
does not include such obligations. 

Sec. 721- -ABNORMALITIES IN INCOME IN TAXABLE PERIOD. 

*(a) Definitions. — For the purposes of this section — 

(1) Abnormal Income- — The term “abnormal income” means income of any 
taxpayer for any taxable year under this subchapter if it is abnormal for the tax- 
payer, to derive income of such claBs, or, if the taxpayer normally d^rivos income of 
such class but the amount of suoh income of such class includible in the gross income 
of the taxable year is in excess of 125 per centum of the average amount of tin* 
gross income of the same class for the four previous taxable years, or, if the taxpayer 
was not in existence for four previous taxable years, tho taxable years during which 
the taxpayer was in existence. 

(2) Separate classes of income — Each of the following sub-paragraphs shall 
be held to describe a separate class of ine omo : 

(A) Income arising out of a claim, award, judgment or decree, or interest on 
any of the foregoing ; or 

(B) [Not applicable to taxable years under theso regulations (section 222(f), 
Rev. Act 1942). ] 

(C) Income resulting from exploration, discovery, prospecting, research, or 
development of tangible property, patents, formulae, or process of any 
combination of the foregoing, extending over a period of more than 
12 months : or 

(D) Income includible in gross moo me for the taxable year rather than for a 
different taxable year by reason of a change in the taxpayer's account- 
ing period or method of accounting ; or 

(E) In the case of a lessor of real property, income included in gross 
income for the taxable year by reason of the termination of the 
lease ; or 

•(Added by Sec, 201, Second Rev. Act, 1040 ; Amended by See. 5, Excess Profits Tax 
Amendments 1941, and by Secs. 221 and 222(f), Rev. Aot 1942.) 
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(F) Income consisting of dividends on stock of foreign corporations, except 
foreign porsonal holding companies. 

All the income which is classifiable in more than one of suc h sub- paragraphs shall be 
classifiable in more than one of such sub paragraphs shall be classified under the 
one which the taxpayer irrevocably elects. The classification of income of any class 
not described in sub-paragraphs (A) to (F), inclusive, shall be subject to regulations 
prescribed by the Osmmksioner with the approval of the Secretary. 

(3) Net abnormal income —The term “net abnormal income” means the 
amount of the abnormal income lcs^, under regulations prescribed by the Commis- 
sioner with the approval of the Secretary, (A) 125 per centum of the average amount 
of the gross income of the same class dftcnuimd under paragraph (1), and (B) an 
amount which bears the same ratio to the ami unt of any direct costs or expenses, 
deductible in determining the normal-lax net income of the taxable year, through the 
expenditure of which such ahnoimal income was in whole or in part derived as the 
excess of the amount of such abnormal income over 125 per centu n of such aver- 
age amount bears to the amount of such abnormal income. 

(b) Amount Attributable to other years — The amount of the net abnormal 

income that is attributable to any previous or future taxable year or years shall bo 
determined under ragulations prescribed by the* Commissioner with the approval of 
the Secretary. In the case of amounts otherwise attributable to future t .hie years, 
if the taxpayer either transfers substantially all its properties or distributes any 
property in complete liquidation, then there shall be attributable to the first tax- 
able year in which such transfer or distribution occurs (or if such year is previous to 
the taxable year in which the ahnoimal income is includible in gro>s income, to such 
latter taxable year) all amounts so aitributable to future taxable years not included 
in the gross income of a previous taxable year. 

(c) Computation cf Tax for Current Taxable Year. — The tax under this sub- 
chapter for the taxable year, in which the whole of such abnormal income would 
without regard to this section be includible, shall not exceed the sum of : 

(1) The tax under this subchapter for such taxable year computed without 

the inclusion in gross income of the portion of the net abnormal income 
which is attributable to any other taxable year, and 

(2) The aggregate of the increase in the tax under this sub-chapter for the 

taxable year [computed under paragraph (1)J and for eaoh previous tax- 
able year which would have resulted if, for each previous taxable year 
to which any portion of such net abnormal income is attributable, an 
amount equal to such portion had been included in the gross income for 
such previous taxable year. 

(d) Computation of tax for Future Taxable Year — The amount of the net 

abnormal income attributable to any future taxable year shall, for the purposes of 
this sub-chapter, be included in the gross income for such taxable year. 

(1) The tax under this sub- chapter for such future taxable year shall not 
exceed the sum of — 

(A) the tax under this sub-chapter for such future taxable year com- 
puted without the inclusion in gross income of the portion of 
such net abnormal income which is attributable to such year, 

and * 

(B) the decrease in the tax under this sub-chapter for the previous 
taxable year in which the whole of such abnormal income would 
with jut regard to this section, be includible which resulted by 
reason of the computation of such tax for such previous taxable 
year under the provisions of sub-section (c) ; but the amount of 
such decrease shall be diminished by the aggregate of the increases 
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in the tax under this sub- chapter for the future taxable year as 
computed under sub -paragraph (A) and for the taxable year* 
intervening between such previous taxable year and suoh future 
taxable year which ha ve resulted because of the inclusion of the 
portions of such net abnormal income attributable to such inter- 
vening years in the gross income for such intervening years. 

(2) If, in the application of sub-section (o), net abnormal income from more 

than one taxable year is attributable to any future taxable year, para- 
graph (1) of this sub-section shall be applied with respect to suoh future 
taxable year in the order of th^ taxable years from which the net abnor- 
mal income is attributable beginning with the earliest, as if the portion 
of the net abnormal income from each suoh year was the only amount so 
attributable to such future taxable year, and (except in the ease of the 
portion for the earliest previous taxable year) a9 if the tax undar this 
sub-chapter for the future taxable year was the tax determined und*r 
paragraph (1) with respect to the portion for the next earlier previous 
taxable year. 

(3) If in the application of paragraph (1) to any future taxable year it is 

determined that the decrease in tax computed under paragraph (1) (B) 
with respect to the net abnormal income, a portion of whioh is included 
in the gross income for the future taxable year, does not exoeed the 
aggregate of the increases in tax computed under paragraph (1) (B) with 
respect to such net abnormal income, then tho portions of suoh 
net abnormal income atrributable to taxable years subsequent to 
such future taxable year shall not be included in the gross income 
for such subsequent taxable years. For the purpose of computing 
the tax under this sub-chapter for a taxable year subsequent to the 
future taxable year, the portion of net abnormal income attributable to 
the future taxable year shall not be inolud 'd in the gross income for 
sujh future taxable year to the extent that the inclusion of suoh portion 
of net abnormal income in the gross income for such future taxable year 
did not result in an increase in tax for suoh future taxable year by reason 
of the provisions of paragraph (1). 

(e) Application of Section. — This section shall be applied only for the purpose 
of computing the tax under this sub-chapter as provided in sub-sections (c) and (d), 
and shall have no effect upon the computation of base period net income. For the 
purposes of sub-sections (c) and (d) — 

(1) Net abnormal income means the aggregate of the net abnormal income 
of all classes for one taxable year. 

(2) Under regulations prescribed by the Commissioner with the approval of 
the Secretary, the tax under this sub -chapter for previous taxable years 
shall be computed as if the portions of net abnormal income for each 
previous taxable year for which the tax was computed under this section 
were included in the gross inoomo for the other previous taxable years to 
which such portions were attributable. 

(3) If both sub-sections (c) and (d) are applicable to any current taxable 
year, sub-section (d) shall be applied without regard to sub-section (o) 
and sub-section (c) shall be applied as if the tax under this sub-ohpater, 
except for sub-section (c). was the tax computed under sub-section (d) 
and as if the gross income and the other amounts necessary to deter- 
mine the adjusted excess profits net income were those amounts whioh 
would result in the tax computed under sub-section (d). 

(f) Abnormal Income from Exploration, etc. — If t^y reason of taking into 

account, in determining constructive average base period net income under seotion 
^22, exploration, discovery, prospecting, reseasoh, or development of tangible pro- 
perty, patents, formulae, or processes, or any combination of the foregoing, extending 
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over ft period of more than 12 months, such constructive average base period net 
income is higher than it would be without such taking into account, only such portion 
of the income in the taxable year resulting from such activity which is of a class 
described in sub-section (a) (2) (C) as is attributable to another taxable year under 
Ibis sub- chapter shall be deemed attributable to a year other than the taxable year. 

Sec. 722.— GENERAL RELIEF— CONSTRUCTIVE AVERAGE BASE 
PERIOD NET INCOME 

*(a) General Rule — In any oa*e in which the taxpayer establishes that the 
computed under this eubchapter (without the benefit of this section) resuls in an 
excessive and discriminatory tax and establishes what would be a fair and just 
amount representing normal earnings to be used as a contructive average 
base period net income for the pui poses of an an excess profits tax based upon a 
comparison of normal earnings and carings during an excess profits tax period, the 
tax shall be determined by using such constiuctive average base period net income 
in lieu of the average base period net income otherwise determined under this sub- 
chapter. In determining such constructive average base period net income, no 
regard shall be had to events or conditions affecting the taxpayer, the industry of 
which it it is a member or taxpayers gem 1 ally occurring or existing after Decem- 
ber 31, 1939, except that, in the cases desoribtd in the last sentence of section 722 
(b) (i) and in section 722(c) regard shall be had to the change in the character of 
the business under section 722 (b) (4) or the nature of the taxpayer and the charac- 
ter of its business under section 722(c) to tbo extent necessary to establish the 
normal earnings to be used as the contructive average base period net income. 

(b) Taxpayers Using Average Earnings Method.— The tax oomputed under 
this subebapter (without the benefit of this section) shall be considered to be exces- 
sive end discriminatory in this case of a taxpayer entitled to use the excess profits 
credit based on income pursuant to section 713, if its average base period net 
income is an inadequate standard of normal earnings because — 

(1) in one or more taxable years in the base period normal production, out- 

put or operation was interrupted or diminished because of the occur- 
rence, either immediately prior to, or during the base period, of events 
unusual and peculiar in the experience of such taxpayer, 

(2) the business of taxpayer was depressed in the base period because of 
temporary economic circumstances unusual in the case of such tax- 
payer or because of the fact that an industry of which such taxpayer 
was a member was depressed by reason of temporary economic events 
unusual in the ca^e of such industry. 

(3) the business of taxpayer was depressed in the base period by reason of 

conditions generally prevailing in an industry of which the taxpayer was 
a member, subjecting such taxpayer to 

(A) a profit cyclo differing materially in length and amplitude from the 
general business cycle, or 

(B) sporadio and intermittent periods of high production and profits, and 
such periods are inadequate represented in the base period, 

(4) the taxpayer, either during or immediately prior to the base period, 

commenced business or changed the character of the business and the 
average base period net inoome does not reflect the normal operation 
for the entire base period of the business. If the business of the tax- 
payer did not reach, by the end of the base period, the earning level 
which it would have reached if the taxpayer had commenced business 


* Added bv Sec. 201, Sceond Rev, Act 1940; Ameaded by Sec. 6 Exce s Profits Tax 
Amendments 41, Sec, 202 (g\ Rev. Act 1941, Sec. 222 (a). Rev, Act 1942, and by 
Public Law 21 (Seventy-Eigtha Congress), 
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or made the change in the character of the business two years before 
is did not so, it shall be deemed to have oomrmuoel ths business or 
made the change at su ;h earlier time. For the purposes of this sub- 
paragraph, the term ‘‘change in the character of the business*’ inoludes 
a change in the operation or management of the business, a difference 
in the products or service furnished, a difference in the capacity for 
production or operation, a difference : n the ratio of nonberrowed capi- 
tal to total capital, anl the acquisition b Tore January 1. 194, of all 
or part of the assets of a competitor, with the result that the competi- 
tion of such competitor, was eliminated or diminished. Any change 
in the capacity for production or operation of the business consum- 
mated during any taxable year ending of December 31, 1939, as a 
result of a course of action to which the taxpayer was committed prior 
to January 1, 1940, or any acquisition before May 31, 1941, from a com- 
petitor engaged in the di semination of information through the public 
press, of substantially ail the assets of such competitor employed in 
such business with the result that competition between the taxpayer 
and the competitor existing before January 1, 1940, was eliminated, 
shall be deemed to be a change on December 31, 1939, in the character 
of the business, or 

(5) of any other factor affecting the taxpayer’s business which may reason- 
ably be considered as resulting in ail inadequate standard of normal 
earnings, during the dase period and the application of this section to 
Urn taxpayer would not be inconsistent with the principles underlying 
Hu* provisions of this sub section, and with the conditions and limita- 
tion« enumerated therein. 

(c) Invested Capital Corporations Etc —The tax computed under this sub- 
chapter (without the benefit of this section) shall be considered to be excessive and 
discriminatory in the case of a tax-payer, not entitled to use the excess profits 
credit based on income pursuant to section 713, if the excess profits credit based 
on invested capital is an inadequate standard for determining excess profits, 
because — 

(1) the business of the taxpayer is of a class in which intangible assets 

not includible in invested capital under section 718 make important 
contributions to income, 

(2) the business of taxpayer is of a class in which capital is not an impor- 

tant income-producing factor or 

(3) the invested capital of the taxpayer is abnormally low. 

In such case for the purposes of this subchapter, such taxpayer shall be 
considered to be entitled to use the excess profits credit based on income 
using the constructive average based period net income determined 
under subsection (a). For the purposes of section 713 (g) and section 
743, the beginning of the taxpayer’s first taxable year under this sub- 
chapter shall be considered to be that date after which capital additions 
and capital reductions were not taken into account for the purposes of 
this subsection. 

(d) Application for Relief Under this Section. — The taxpayer shall compute 
its tax, file its return, and pay its tax under this sub-chapter without the applica- 
tion of this section, except as provided in section 710 (a) (5). The benefits of this 
section shall not be allowed unless the taxpayer, not later than six months 
after the date prescribed by law for the filing of its return, or if the application 
relates to a taxable year beginning after December 31, 1939, but not beginning 
after December 31, 1941, prior to September 16, 1943, makes application therefor 
in accordance with regulations to be prescribed by the Commissioner with The 
approval of the Secretary, except that if the Commissioner in the case of any tax- 
payer with respect to the tax liability of any taxable year — 
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(1) issues a preliminary notice proposing a deficiency in the tax imposed 

by this subchapter such taxpayer may, within ninety days after tho 
date of such notice make such application, or 

(2) mails a notice of d ficieney (A) without having previously issued a preli- 

minary notice thereof or (B) within ninety^ days after the date of such 
preliminary notice, such taxpayer may claim the benefits of this sec- 
tion in its petition to the Board or in an amended petition in accord- 
ance with the rules of the board. 

If the application is not filed within six months after the date prescribed by 
hw'for the filing of the return, or if tho application' relates to a taxable year begin- 
ning after December 31, 1939, but not beginning after December 31, 1911, prior to 
September 16, 1913, the operation of this section shall not reduce the tax otherwise 
determined under this sub rohipter by an amount in excess of the amount of the 
deficiency finally determined under this subchapter without the application of this 
section If a constructive average ba^e period net iucom 3 has berm determined 
u-pder the provisions of this section for any taxable year, the Commissioner may, 
by regulations approved by the Secretary, prescribe the extent to which the limita- 
tions prescribed by this subjection maybe waived purple of deterrning the tax 
under this subchapter for a subsequent taxable year. 

(e) Rules for Application of Sect Ion. —For the purposes of this section— 

(1) the tax imposed by this chapter shall be the tax before the allowance of 

the foreign tax credit pursuant to section 729 (c) and (d); 

(2) in the ease of a taxpayer, the average bis) p uu o l net income of which 
is computed under supplement (A), for the period tor which the inoorno 
of any other person is included in the computation of the average base 
period net income of the taxpayer, the taxpayer shall be treated as if 
such other person’s business were a part of the business of the tax- 
payer. 

(f) Mining Corporation- — In the ease of a taxpayer to which section 711(a) 
(1) (1) or section 711 (a) (2) (K) applies, if its constructive average base period net 
income it established under this section, there shall also be determined a fair 
and just amount to be usod a? n >rtnal output and normal unit profi for the pur- 
poses of section 735, 

Sec 723. -EQUITY INVESTED CAPITAL IN SPECIAL CASES. 

*(a) Where the Commis doner determines that the equity invested capital as of 
the beginning of the taxpayer’s first taxable year under this sub-chapter cannot be 
determined in accordance with section 718, the equity invested capital as of the begi- 
nning of such year shall be an amount equal to the sum of (a) the money plus (b) the 
aggregate of the adjusted basis of the assets of the taxpiyer hold by the taxpayer at 
such time, such sum being reduced by tho indebtedness outstanding at such time. 
The amount of the money, assets, and indebtedness at such tiun shall be determined 
in accordance with rules and regulations prescribed by the Commissioner with the 
approval of the Secretary. In such case, the equity invested capital for each day 
after tho beginning of the tax-payer’s first taxable year under this sub-chapter shall 
be determined, in accordance with rules and regulations prescribed by the Commissi- 
oner with the approval of the Secretary, uring as the basic figure the equity invested 
capital as so determined. 

(b) The equity invested capital of mutual insurance companies other than life, 
or marine, shall be the mean of tho surplus, plus 50 per centum of the mean of all 
reserves required by law, both surplus and reserves being determined at the begin- 
ning and end of the taxable year. The surplus shall include all of the assets of tho 
company other than reserves required by law. 

♦(Added By Sec 201, Second Rev. Act 1940; Amended By See, 205 (f , Rev. Act 1942.) 
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Sec. 724.— FOREIGN CORPORATIONS AND CORPORATIONS ENTITLED 
TO BENEFITS OF SECTION 251— INVESTED CAPITAL. 

•Notwithstanding section 715, in the case of a foreign corporation engaged in 
trade or business within the United States, and in the case of a corporation entitled 
to the benefits of section 251, the invested capital for any taxable year shall be de- 
termined in accordance with rules and regulations prescribed by the Commissioner 
with the approval of the Secretary, under which — 

(a) General Rule.— The daily invested capital for any day of the taxable year 
ahall be the aggregate of the adjusted basis of oa<h United Spates asset h<*ld by the 
taxpayer on the beginning of such day. In tho application of section 720 in reduc- 
tion of the average invested capital (determined on the basis of such daily in vested 
capital), the terms “admissible assets” and inadmissible assets” shall include only 
United States assets; or 

(b) Exception- — If the Commissioner determines that the United States assets 
of the taxpayer cannot satisfactorily be segregated from its other assets, the invested 
capital for the taxable year shall he an amount which is the same percentage of the 
aggregate of the adjusted basis of all as-ets held by the taxpayer as of the end of the 
last day of the taxable year which the net income for the taxable y \\r from sources 
within the United Stater, is cf the total not income of the taxpayer for such year. 

(c) Deflation of United States Asset — As used in this subsection, tho term “Uni- 
ted States asset” means an asset held by the taxpayer in th- United States, deter- 
mined in accordance with rules and regulations pr. scribed by the Commissioner with 
the approval of the Secretary. 

Sec. 725.— PERSONAL SERVICE CORPORATIONS 

fDefinition. — As used in this rub hapter, the term “personal service corpora- 
tion whose income is to be ascribed p: manly to tie* activities of shareholders who 
are regularly engaged in the active conduct of the affairs of the corporation and are 
the owners at all times during the taxable year of at least 70 per centum in value of 
each class of stock of the corporation, and tn which capital is not a material income- 
producing factor ; but dots not include any foreign corporation, nor any corporation 
50 per centum or more of whose gross income consists of gains, profits, or income de- 
rived from trading as a principal. For the purposes of this sub-section, and indivi- 
dual shall be considered as owning, at any time, the stock owned at such time by bis 
spouse or minor child or by any guardian or trustee representing them. 

(b) Election as to Taxability- — If a personal service corporation signifies, in its 
return under Chapter 1 for any taxable year, its desire not to be subject tc the tax 
imposed under this sub chapter for such taxable year, it dia’l b * exempt from such 
tax for such year, and the provisions of Supplement S of Chapter 1 shall apply to the 
shareholders in such corporation who were such shareholders on the last clay of such 
taxable year of the corporation. Such corporation shall not be exempt for such year 
if it is a member of an affiliated group of oorporiti ons filing consolidated returns un- 
der section 141. 

Sec 726— CORPORATIONS COMPLETING CONTRACTS UNDER MER- 
CHANT MARINE ACT, 1936 

%(a) If the United States Maritime 0 emission certifies to the Commissioner 
that the taxpayer has eompl ted within the taxable year any contracts or sub-cont- 
racts which are subject tj tho provisions of section 505(b) of the Merchant Marine 
Act of 193b, as amended, then til-" tax irnpo-ed by this sub-chapter for such taxable 
year shall be, in lieu of a tax computed und<*r section 710, a tax computed under sub- 


♦( Added By Sec. 201, Second Rev. Act 1940; Amended By Sec, 2|2 (a), Rev. Act 1942,) 
tfAdded By See. 201, Second Rev. Act 1940; Amended By Sec. 223(b\ Rov. Act 1942.) 
i(Added By Sec. 201, Second Rev. Act, 1940.) 
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seotion (b) of this section, if, and only if, the tax computed under sub-section (b) is 
less than the tax computed under section 710. 

(b) The tax oomputed under this sub-section shall be excess of— 

(1) A tentative tax computed under sestion 710 with the normal-tax net in- 
come increased by the amount of any payments male, or to bs made, to 
the United States Maritime Commission with respect to suoh contractu 
or sub- contracts ; over 

. (2) The amount of such payments. 

Sec. 727.— EXEMPT CORPORATIONS. 

♦The following corporations, except a member of an affiliated group of corpora- 
tions filing consolidate returns under seotion 141, shall be excempt from the tax im- 
posed by this sub-chapter : 

(a) Corporations exempt under section 101 from the tax imposed by Chapter 1 

(b) Foreign personal-holding companies, as defined in section 331, 

(c) Regulated investment companies as defined in section 161 without the appli- 
cation 301(b) (4). 

(d) * * * * (omitted) 

(e) Personal-holding companies, as defined in section 501. 

(f) Foreign corporations not engaged in trade or business within the United 
States. 

(g) Domestic corporations satisfying the following conditions : 

(1) If 95 per centum or more of the gross income of such domestic corpora- 
tion for the three-year period immediately preceding the close of the 
taxable year (or for such part of such period during which the corpora^ 
tion was in existence) was derived from sources other than sources with- 
in the United States ; and 

(2) If *0 per centum or more of its gross income for such period or such 
P' it thereof was derived from the active conduct of a trade or business* 

(h) Any corporation subject to the provisions of Title IV of the Civil Aeronau- 
tics Act of I9?8, in the gross income of which for any taxable year beginning after 
December 31, 1939, there is includible compensation received from the United Stater 
for the transportation of mail by air craft if, after excluding from its gross income 
such compensation, its adjusted excess profits net inco.ne for such year is zero or less. 

See. 728 -MEANING OF TERMS USED. 

fThe terms used in this sub-chapter shall have the same meaning as when used 
In'Chapter 1. 

Sec. 729 -LAWS APPLICABLE. 

t(a) General Rule —All provisions of law (including penalties) applicable in rea- 
peot of the taxes imposed by Chapter 1, shall, insofar as not inconsistent with this 
sub-obapter, be applicable in respect of the tax imposed by this sub-chapter. 

(b) Returnes — 

(1) [ \ot a )plicable to taxable years under these regulations (seotion 224(a)* 
Rev. Act 1942 ] 


♦(Added By Sec. 201, Second Rev. Act 1940! Amended By Secs. 212 b) and (o), Rov. Act 1942 
t (Added By Sec. 201, Second Rev, Act 190.) 

{(Added By Sec.201, Second Rev. Act 1940; Amended By Seo. 16, Exoes- Profits Tax Atned. 
ments 1941, and By Secs. 205(g), 224(a), aud 225(b), Rev Act 1942 ,) 
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(2) No Return Required. — Notwithstanding sub-section (a), no return under 
section £2 (a) shall be required to be filed by any taxpayer under this sub-chapter for 
any taxable year for which its excels profits net income, computed with the adjust- 
ments provided in section 711(a) (2) and placed on an annual basis as provided in 
section 711(a) (3), is not greater than $5,000 or, in the ease of a mutual insurance 
company (other than life or m irine) which is an inter-insurer or reciprocal under- 
writer, is not greater than $50,000. 

(3) Consolidated Returns —For provisio n relating to conolidatai returns, see 
section 141. 

(c) Foreign Taxes Paid —In th * application of section 131 for the purposes of 
this subchapter the ♦ax paid or accrued to any country shall be deemed to be the 
amount of such tax reduced by the amount of the credit allowed with respect to Mich 
tax against tLe tax imposed by Chapter 1. 

(d) Limitations on Amount of Foreign Tax Credit.— The amount of the credit 
taken under this section shall b .* subject to each of the following limit ttioin: 

(1) The amount of the credit in respect of the tax piid or accrued to any 
country shall not exceed the same proportion of the tax agiiust which 
such credit i* taken, which the tax paver’s excess profits net income from 
sources within said bears to its entire excess profits net income for the 
same taxable year ; and 

(2) The total amount of the ciedit shall not ex eed the same proportion of 
the tax against which ruth cudit is taken, which the taxpayer’s excess 
profits n, t income from sources with* ut the United States bear* to its 
entiie excess profit- net income for the same taxable year. 

♦Sec 730 -CONSOLIDATED REDURNS 

Sec 731- CORPORATIONS ENGLAND IN MINING OF STRATEGIC MI- 
NERALS 

fin t lie case of any domestic corporation engaged in the mining of antimoney, 
chromite, manganese, nickel, platinum, quicksilver, sheet mica, tatalum, tin, tung- 
sten, or vanadium, the portion of the adjusted excess profits net incomt attribution 
to such mining in the United States shall be exempt from tl e tax imposed by this 
sub-chapter. The tax on the remaining portion i f such adjusted excess profits net 
income shall be an amount whn h bears the ratio to the tax computed without regard 
to this section as such remaining portion bears to the entire adjusted excess profits 
net income. 


Sec 732 - REVIEW OF ABNORMALITIES BY BOARD OF TAX APPEALS 
1 (a) Petition to the Board. — If a claim foi refund of tax under thU sub-chapter 
foi any taxable year is disallowed in whole or in pa-t by the t’ommissioner, and the 
di- allowance relate* to the appli at.on of section 711(f)) (1) (Hj, (]) } (,|) > 0 r (K), sec- 
tion 722, relating to abnorrnhJitits, the Commission* r shall send notice of such dis- 
allowance to the taxpayer by icgistered mail. Within rnnety days after such notice 
is mailed (not counting Sunday or a legal holiday in tin Distnet* of Columbia as the 
the ninetieth day) the taxpayer may iiie a petition with the Board of fax Appeals, 
for a redetermination of the tax under this nib-chapter. If such petition is so filed* 
such notice of disallowance shall be deemed to be a noti ■.* of deficiency for all purpo- 
ses relating to the assessment and collection of taxes or the refund or credit of over- 
payments. 


♦(Added By Sec, 201, Second Rev. Act. 1940 ,* Amended By Sec, 7. Excess Profit* Tax Amend 
monte 1941, and By Sec. 2 25 a , Rev. Art 1942, Not Applicable to Taxable Yearn Under 
These Regulations ( Sec. 225 a). Rev. Act 1942.) 

t Added by Sec 201, Second Rev. Act 1940; Amended hy Sor\ 204, Rev. r Aot 1941 and 
by See. 226 Rev. Act 1942. * * RD(i 

% Added by See. 9, Excess Profits Tax Amendments f9M; Amended by 222(c) Rev. Act 1942. 
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(b) Deficiency Found by Board in Cate of Claim. — If the Board finds that 
there is no overpayment of tax in respect of any taxable year in Jrespect 
of which the Commissioner has disallowed, in whole or in part, a claim for 
refund described in sub-section (a) and the Board further finds that there is a de- 
ficiency for such year, the Board shall have jurisdiction to determine the amount ot 
such deficiency and such amount shall, when the decision of the Board becomes final, 
be assessed and shall be paid upon notice and demand from the collector. 

(c) Finality of Determination. — If in the determination of the tax liability un- 
der this hub-chapter the determination of any question is ne?essary solely by reason 
of section 711 (b) (1) (H) ,{I), (J), or (K), eeotion 721, or section 722, the detennini- 
ation of such question shall not be reviewed or redetermined by any court or agency 
except the Board. 

(d) Review by Special Division of Board- — The determinations and redetenni* 
nations by any division of the Board involving any question arising under section 
721 (a) (2) (C) or section 722 shall be reviewed by a special division of the Board 
which .‘'hall be constituted by the Chairman and consist of not less than three mem- 
bers of the Board. The decisions of such special division shall not be reviewable by 
the Board, and diall be deemed decisions of the Board. 

♦Sec. 504.— CHANGE OF NAME OF BOARD OF TAX APPEALS 

******** 

(c) References- — All references in any statute (except this section), or any rule, 
regulation, or order, to the “Board of Tax App als’ 1 or t) the “Board” when us d in 
the sence of ‘ Hoard of Tax Appeals”, or to the “member”, “members”, or “chair- 
man” thereof shall be considered to bo made to The Tax Court of the United States, 
the judge, judges, and presiding judge thereof, respectively. 

tSec. 733 CAPITALIZATION OF ADVERTISING, ETC, EXPENDITURES 

(a) Election to Charge to Capital Account — For the purpose of computing 
the excels profits credit, a tuxpay* r maj elect, within six months after the date 
prescribed b\ law for filing its leturn for its fiist taxable \eur under this sub chap- 
ter, to charge to capital account so much of the deductions for taxable years in its 
applicable base period on account of expenditures for advertising or the promotion 
of good will, as, under rules and regulations prescribed by the Commissioner with the 
approval of the Sccietary, may be regarded as capital investments. 8uch election 
must be the same lor all such taxable yeats, and must be for the total amount of 
such expenditure;, which may b ■ so regarded as capital investments. In computing 
the excess profits credit, no amount on account of such expenditures shall be charged 
to capital account : 

(1) For taxable years in the base period unlesB the election authorized in 

sub-section (a) is exercised, or 

(2) For any taxable year prior to the beginning of the base period. 

(b) Effect of Election. — If the taxpayer exercises tho election authorized under 
sub-section (a) — 

(1) The net income for each taxable year in the base period shall be consi- 
dered to be the net in< om< computed with such deductions disallowed, 
and such deductions shall not be considered as having diminished ear- 
nings and profits. This praragrph shall be retroactively apvlicd as if it 
were a part of the law applicable to each taxable year in the base 
period ; and 

♦( Revenue Act of 1942 Title V.J 

t Added by Section 10, Exoess Profits Tax Amendments 1641, 
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(2) The treatment of such expenditures as deductions for a taxable year In 
the base period shall, for the purposes of section 734 (b) (2), be consi- 
dered treatment which was not correct under the law applicable to such 
year. 

Sec. 734— ADJUSTMENT IN CASE OF POSITION INCONSISTENT WITH 
PRIOR INCOME TAX LIABILITY. 

(a) Definitions. — For the purposes of this section — 

(1) Taxpayer. — The term “taxpayer” 'means any person subject to a tax 

under the applicable Revenue Act. 

(2) Income-tax. — The term “income-tax” means an income-tax imposed by 

Chapter 1 or Chapter 2-A of this title ; Title I and Title I-A of the 
Revenue Acts of 1938, 1936 and 1934 ; Title I of the Revenue Aots of 
1932 and 1928 ; Title II of the Revenue Acts of 1926 and 1924 ; Title 

II of the Revenue Aets of 1921 and 1918 ; Title T of the Revenue Act of 
1917 ; Title I of the Revenue Act of 1916 ; or section 11 of the Act of 
3rd October 1913 ; a war profits or excess profits tax imposed by Title 

III of the Revenue Acts of 1921 and 1918 ; or Title II of the Revenue 
Act of 1917 ; or an income, war profits, or excess profits tax imposed 
by any of the foregoing provisions, n* amended or supplemented. 

(3) Prior taxable year. — A taxable year beginning after 31st December 1939, 

shall not be considered a prior taxable year. 

(4) The term “predecessor of the taxpayer” means — 

(A) A person which is a component corporation of th»* taxpayer within 
the meaning of section 740 ; and 

(B) A person which on 1st April 1941, or at anv time thereafter, 
controlled the taxpayer . The term “controlled” as herein used 
shall have the same raeanning as “control” under section 112 (h), 
and 

(C) Any person in an unbroken series ending with the taxpayer if sub- 
paragraph (A) or (B) would apply to the relationship between 
the parties. 

(b) Circumstances of adjustment. — 

(1) If- 

(A) in determining at any time the tax of a taxpayer under this sub- 
chapter an item affecting the determination of the excess profits 
credit is treated in a manner inconsistent with the treatment 
accorded such item in the determination of the income tax liability 
of such taxpayer or a predecessor for a prior taxable year or 
years, and 

(B) the treatment of such item in the prior taxable year or years 
consistently with the determination under this sub-chapter would 
effect an increase or decrease in the amount or the income taxes 
previously determined for such taxable year or years, and 

(C) on the date of determination of the tax under this sub-chapter 
correction of the effect of the inconsistent treatment in any one 
or more of the prior taxable years is prevented (except for the 
provisions of section 3801) by the operation of any law or rule 
of law (other than section 3761, relating to compromises), 

♦Added by Section 11, Excess Profits Tax Amendments 1941 : Amended by Seotion 227- 
Bev. Act 1942. 
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then the correction shall be made by an adjustment under this section. 
If in a subsequent determination of the tax under this sub chapter for 
such taxable year such inconsistent treatment is not adopted, then 
the correction shall not be made in connection with such subequent 
determination. 

(2) Such adjustment shall be made only if there is adopted in the determ i na- 
tion a position maintained by the Commissioner (in case the net effect of 
the adjustment would be a decrease in the income taxes previously deter- 
mined for such year or years) or by th3 taxpayer with respect to whom 
the determination is made (in case the net effect oi the adjustment 
would be an increase in the income taxes previously determined for such 
year or years) which position is inconsistent with the treatment accorded 
such item in the prior taxable year or years which was not correct under 
the law applicable to such year. 

(3) Burden of proof —In any proceeding before the Board or any court the 

burden of proof in establishing that an inconsistent position has been 
taken (A) shall be upon the Commissioner, in case the net effect of the 
adjustment would be an increase in the income taxes previously deter- 
mined for the prior taxable year or years or (B) shall he upon the tax- 
payer, in case the net effect of the adjustment would be a decrease in 
the income taxes previously determined for the prior taxable year or 
years. 

(c) Method and effect of adjustment.— 


(1) The adjustment authorized by sub section (b), in the amount ascertained 
as provided in sub-section (d), if a net increase shall he added to, and if 
a net decrease shall be subtracted from, the tax otherwise computed 
under this sub-chapter for the taxable year with respect to which such 
inconsistent position is adopted. 

(•>) If more than one anjustment under this section is made because more 
than one inconsistent position is adopted with respect to one taxable 
year under this sub-chapter, the separate adjustments, each an amount 
ascertained as provided in sub-section (d), shall be aggregated, and the 
aggregate net increase or decrease shall he added to or subtracted from 
the tax otherwise computed under this sub-chapter for the taxable jear 
with respect to which such inconsistent positions are adopted. 


(:!) If all the adjustments under this section, made on account of the adoption 
of an inconsistent position or positions with respect to one taxable year 
under this sub-chapter, result in an aggregate net increase, the tax 
imposed by this sub-chapter shall in no case be less than the amount of 
suoh aggregate net increase 

(4) If all the adjustments undei this section, made on account of the adoption 
of an inconsistent position or positions with respect to a taxable year 
under this sub-ohapter (hereinafter in this paragraph called the current 
taxable year), result in an aggregate net decrease, and the amount of 
such decrease exceeds the tax imposed by this sub-chapter (without 
regard to the provisions of this section) for the current taxable year, 
such excess shall be subtracted from the tax imposed by this sub-obapter 
for each succeeding taxable year, but the amount of the excess to be so 
subtracted shall be reduced by the reduction in tax for intervening tax- 
able years which has resulted from the subtr action of suoh exoees from 
the tax imposed for each suoh year. 


(d) Ascertainment of amount of adjustment -In computing the amount of an 
adjustment under this section there shall first be ascertained the amount of the 
income taxes previonsly determined for each of the prior taxable years for which 
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correction is prevented. The amount of each such tax previously determined for 
(ach such taxable year shall he (l) the tax shown by the taxpayer, or by the pre- 
decessor, upon the return for such prior taxable year, increased by the amounts 
previously assessed (or collected without assessmsut) as deficiencies and decreased 
by the amounts previously abated, credited, refunded, or otherwise repaid in respect 
of such tax ; or (2) if no amount was shown as the tax by such taxpayer or such 
predecessor upon the return, or if no return was made by such taxpayer or such 
predecessor, then the amounts previously assessed (or callected without assessment) 
as deficiencies, but such amounts previoud\ assessed; or collected without assessment., 
shall be decreased by the amounts previously abated, credited, refunded, or other- 
wise repaid in n^pet t of such tax. There shall t- en be ascertained the increase or 
decrease in each such tax previously del ei mined for each such year which results 
solely from the treatment of the item consistently with the treatment accorded such 
item in the determination of the tax liability under thi> sub-chapter. To the increase 
or decrease so a^*erteined for each such tax for each such year there shall be added 
imere8t thereon computed as if the increase or decrease constituted an deficiency or 
an overpayment, as the ease may be, for such prior taxable year Such interest shall 
t>e computed to the fifteenth day of the third month following the close of tlm excess 
prof ts k x taxable year with respect to which the determination is made. There 
shall be ascertained the difference between the aggregate of sir*h increases, plus the 
interest attributable to <aeb, and the aggregate of such dm leases, plus the interest 
attributable to (ach, and the net increase' or decrease so ascertained shall be the 
amount of the adjustment under this s< < tion with » expect to the inconsistent treat- 
ment of such item, 

(e) Interest in Case or net increase or decrease — 

(1) If an adjustment under this section results in a net decrease, or more 

than one adjustment results in an aggregate net neorease, tin' portion of 
such net decrease or aggregate net decrease, as the ease may be, sub- 
tracts! from th<* tax which represents interest shall be included in gross 
income of the taxable year in which falls the date prescribed for the 
payment of the tax under this sub-chapter. 

(2) If an adjustment under this section results in a net increase, or more than 

one adjustment result^ in an aggregate net increase, the portion of such 
net increase or aggregite net increase, as the case maybe, which re- 
presents interest shall be allowed as a deduction in computing net income 
for the taxable year in which falls the date prescribed for the payment 
of the tax under this sub-chapter. 

*Sec 735 -NON-TAX ABLE INCOME FROM CERTAIN MINING ?AND- 
TIMBER OPERATION 

(a) Definitions. — For the purpose- of this section, section “ 11 (a) (1) (f), and 
section 71 1 (a) (2) (K). 

(1) Producer— The term ‘‘producer” means a corporation which extracts 
minerals from a mineral property, or cuts logs from a timber block, in 
which an economic interest is owned by stub corboration. 

(2) Mineral unit —The term “mineral uuit” mean-, a unit of metal, coal, or 

nonmetallic substance in the minerals recovered from the operation of 
a mineral property. 

(3) Timber unit. — The term “timber unit” moans a unit of timber recovered 

from the operation of a timber block. 

(4) Excess output. — The term “excess out put” means the excess of the 

mini ral or the timber units for the taxable year over the normal 
output. 


* t Added by See. 209 (c Rev. Act 8942) 
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(5) Normal output- — Theterm 4 'normal output” means the average manual 

mineral units, or the avejace annual timber units, as the ease may he, 
recovered in the taxable years beginning sifter December 31, 1935, and 
not beginning after December 31, 1939 (hereinafter called “base period”), 
of the person owning the mineral property or the timber block (whether 
or not the tax paper). The average annual mineral units or timber 
units shall be computed by dividing the aggregate of such mineral units 
or timber units for tin* bare period by the number of months for which 
the mineral property or the timber-block was in operation during tho 
base penod and by multiplying the amount so ascertained by twelve. 
In any ea.se in which the taxpayer establishes, under regulations pros- 
cribed by the Commissioner with the approval of the Secretary, that, 
the operation of any mineral property or any timber block is normally 
prevented for a specified period each year by physical events outside 
the control of the taxpayer, the number of months during which such 
mineral property or timber block is regularly in operation during a tax- 
able year shall be used in computing the average annual mineral units, 
or timbe r units, instead of twelve. Any mineral property, or any timber 
block, which was in operation for less than six months dming the base 
period shall, for the purpose s of this section, lx* deemed not to have 
been in operation during the base period. 

(6) Mineral property. — The term "mineral property” means a mineral 

deposit, the development and plant necessary for the extraction of the 
deposit, and so mui h of the surface of the land is necessary for pur- 
poses of such ( xt ruction. 

(7) Minerals. — Tne term ,c mineral” means ores of the metals coals, and 
such nonmetallic substance as ebrasives, asbestos, asphaltum, barytes, 
borax, building stone, cement rock, clay, crushed stone, feldspar, fuller’s 
eaith, giaphite, gravel, gypsum, limestone, magnesite, marl, mica, 
mineral pigments, peat, potash, precious stones, refractories, rock phos- 
phate, salt, sand, sillica, slate, soapstone, soda, sulphur, and talc. 

(K) Timber Block — The term "timber block” means an operation unit 
existing as of december 31, 1941, which includes all the taxpayer’s tim- 
ber which would logically go to a singgle given point of manufacture* 
but shall not include any operation unit acquired after Decembe 31* 
1941. 

(9) Normal unit Profit. — Khe term "normal unit profit” means the average 
profit for the base period per mineral unit for such period, determined 
by dividing the net income with respect to mineral recovered from the 
mineral property (computed with the allowance for depletion compu- 
ted in accordance with the basis foe depletion applicable to tho current 
taxable year) during the base period by the number of mineral units 
recovered from the mineral property during the base perion. 

(10) Estimated Recoverable Units — The t^rm "estimated recoverable unit>” 

means the estimated number of units of metal, coal, or nonmetallic 
substances in tho estimated recoverable minerals from the mineral 
property at the end of the taxable year plus the excess output for such 
year. All estimat es shall be subject to the approval of the Commis- 
sioner, the determinations of whom, for the purposes of this section, 
shall be final and conclusive. 

(11) Exempt Excess Output. — Theterm “exempt excess output” for any 

taxable year means a number of units equal to the following percentages 
of the exoss output for such year : 

100 per centum if the excess output exceeds 50 per centum of the esti- 
mated recoverable units ; 



134 


EXCESS PROFITS TAX ACT, 1940 


95 per centum if the excess output exceed 331/3 but not 50 per cen- 
tum of the estimated recoverable units ; 

90 per centum if the excess output exceeds 25 but not 331/3 per cen- 
tum of the estimated recoverable units ; 

85 per centum if the excess output exceeds 20 but not 25 per centum 
of the estimated recoverable units ; 

80 per centum if the excess output excegds 10 2/3 but not 20 per cen- 
tum of the estimated recoverable units ; 

00 per centum if the excess output exceeds 14 2/7 blit not 10 2/3 
per centum of the estimated recoverable units ; 

40 per centum if the excess output exceeds 12 1/2 but not 14 2/7 per 
centum of the estimated recoverable units ; 

30 per centum if the exoess output exceods’lO but not 12 1/2 per oen* 
turn of the estimated recoverable units : 

20 per centum if the excess output exoeeds 5 but not 10 per centum 
of the estimated recoverable units. 

(12) Unit net income. —The term “unit net income’' means the amount as* 
obtained bv dividing the n't income (computed with the allowance fo 
depletion) from the coal or iron ore nr the timber recovered from the 
coal minimi piop«*rty, iron mining property, or timber bhn k. as the oase 
may be*, during the taxable year by the number ot unit' of coal or iron 
ore, or timber, recovered from such property in such year 

(b) Nontaxable Income From Exempt Excess Output- 

(1) General Rule — For any taxable year for which the excess output of mi- 

neral property which was in operation during the base period exceeds 5 
per centum of the estimated recoverable units from such property, the 
nontaxable income from exempt excess output for such year shall be an 
amount equal to the exempt excess output for such year multiplied by 
the normal unit profit, but such amount shall not exceed the net income 
(computed with the allowance for depletion) attributable to the excess 
output for such year. 

(2) Coal and iron mines —For anv taxable year, the nontaxable income 

from exempt excess output of a coal mining oi iron minig property 
which was in operation during the base j> riod shall be an amount 
equal to the excess output of such property for such v< ar multiplied by 
one-half of the unit net income from such property for such year, on an 
amount determined under paragraph (1), whichever the taxpayer elects 
in accordance with regulations prescribed by the Commissioner with the 
approval of the Secretary. 

(3) Timber properties.— For any taxable year, the nontaxable income from 
exempt excess output of a timber block which was in operation during 
the base period shall be an amount equal to the excess output of such 
property for such year multiplied by one-half of the unit net income from 
such propertyfor such year. 

(c) Nontaxable Bonus Income. The term “nontaxable bonus income” means 
the the amount of the income derived from bonus payments made by any agency of 
the United States Government on account of the production in excess of a specified 
quota of a mineral product or of timber the exhaustion of which gives rise to an allo- 
wance for depletion under section 23(m), but such amount shall not exceed the net 
income (computed with the allowance for depletion) attributable to the output in 
excess of such quota. 

(d) Rule in Case Income From Excess Output Includes Bonus Payment —In any 

case in which the income attributable to the excess output includes bonus payments 
(as provided in sub-section (c) ), the taxpayer may elect, under regulations prescribed 
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by the Commissioner with the approval of the Secretary, to receive either the benefits 
of Bub-eeotion (b) or sub-section (c) with respect to such income as is attributable to 
excess output above the specified quota. 

*Sec. 736.— RELIEF FOR INSTALMENT BASIS TAXPAYERS AND TAX- 
PAYERSWITH INCOME FROM LONG-TERM CONTRACTS. 

Election to Accrue Income. — In the case of any taxpayer computing income from 
installment sales under the method provided by seotion 44(a), if suoh taxpayer esta- 
blishes, in accordance with regulations prescribed by the Commissioner with the ap- 
proval of the Secretary, that the average volume of cerdit extended to purchaser on 
the installment plan in the four taxable years preceding the first taxable year begin- 
ning after December 31, 1941, was more than 125 per centum of the volume of suoh 
credit extended to such purchasers in the taxable year, or the average outstanding 
installment accounts receivable at the end of each of the four taxable years preced- 
ing the first taxable year beginning after December 31, 1941, was more than 125 per 
centum of the amount of such accounts leceivable at the end of the taxable year, or 
if the taxpayer was not in existence for four previous taxable years, the taxable years 
during which the taxpayer was in existence, in either case moulding only such years 
for which the income was computed under the methed provided in section 44(a), it 
may elect, in its return for the taxable year, for the purposes of the tax imposed by 
this sub- chapter, to compute, in accordance with regulations prescribed by the com- 
missioner with the approval of the Secretary, its income from installment sales on 
the basi* of the taxble period for which such income is accrued, in lieu of the basis, 
provided by section 44 (a). Except as hereinafter provided, such election shall bo 
irrevocable when once made and shall apply also to all sub-sequent taxable years 
and the income from installment sales for each taxable year before the first year 
with respect to which the election is made but beginning after December 31, 1939, 
shall be adjusted for the purposes of this sub- chapter to conform to such election. 
In making such adjustments, no amount shall be included in computing excess profits 
net income for any excess profits tax taxable year on account of installment sales 
made in taxable years beginning before .January 1 , 1940. If the taxpayer establihes, 
in accordance with regulations prescribed by the Commissioner with the approval of 
the Secretary, that in a taxable year subsequent to the year with respect to which 
an election has been made under the preceding provisions of this sub-section it would 
not be eligible to elect-such accrual method, the taxpayer may in accordance with 
such regulations elect in its return for such year to abandon such accrual method. 
Such election shall be irrevocable when once made ami shall preclude any further ele- 
ctions under this sub-seotion. For the taxable year for which the latter election is 
made and sub-sequent taxable years, income shall be computed in accordance with 
section 44 (c). 

*Sec. 736 —RELIEF FOR INSTALMENT BASIS TAXPAYERS & TAX- 
PAYERS WITH INCOME FROM LONG-TERM CONTRACTS. 

(b) Election on Long-Term Contracts.— In the case of any tax-payer compu- 
ting income from contracts the performance of whic h requires more than 12 months, 
if it is abnormal for the taxpayer to deriv e income of such class, or, if the taxpayer 
normally derives income of such class but the amount of such income of such class 
includible in the gross income of the taxable year is in excess of 125 per centum of 
the average amount of the gross income of the same olass for the four previous tax- 
able years, or, if the taxpayer was not in existence for four previous taxable years, 
the taxable years during which the taxpayer was in existence, it may elect, in ics 
return for such taxable year for the purposes of this sub-chapter, or in the caae of 
a taxable year the return for which was filed prior to the date of the enactment of 
the Revenue Act of 1942, within 0 months after the date of the enactment of such 
Act, to compute, in accordance with regulations prescribed by the Commissioner with 
the approval of the Secretary, such income upon the percentage of completion meth- 


•(Added by $eo. 222 (d) Rev. Act 1942) 
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od of accounting. Such election shall be made in accordance with such regulations 
and shall be irrevocable when once made and shall apply to all other contracts, past, 
present, or future, to performance of which required or requires more than 12 mon- 
ths. The net income of the taxpayer for each year prior to that with respect to 
which the election is made shall be adjusted for the purposes of this sti ^-chapter, in- 
cluding tho computation of excess profits net income in each taxable year of the base 
period under section 71 1 (b), to conform to such election but for purposes of chapter 
J, the tax imposed by thl> sub-chapter for any prior taxable year on account of the 
adjustment required by chis sub-section shall be considered a part of the tax imposed 
by this subchaptor for tho taxable year in \vhi« h such income is without regard to 
this sub-section, includible in gross income. Income described in this subsection shall 
not be considered abnormal income under section 721. 

♦[See 736 - RELIEF FOR INSTALMENT BASIS TAXPAYERS AND TAX 
PAYERS WITH INCOME FROM LONG-TERM CONTRACTS 

tc) Adjustment on Account of Change — If an adjustment specified in sub- 
B<ction (a) oi subsection (b), the ease may b< i , is, with respect to any taxable year, 
pie\ ented, on the date of the election by the taxpavei undoi subsection (a) or sub 
the case may be, or within tv\o years from sucii dat<*, by any provision or rule of law 
(other than this section and othei than section 3761. rcl it mg to compromises), such 
adjustment shall nevertln less be made if m resp et o' the taxable year tor which 
adjustment is sought a notice of deficiency is mailed or a claim for refund is filed, 
as the cuse may be, within two years after the date such election is made. If at the 
time of the mailing of such notice of deficiency or the filing of such claim for refund 
the adjustment is so prevented, then the amount of the adjustment authorized by 
this subsection shall be limited to the increase or decrease in the tax imposed by 
Chapter 1 and this subehapter pr< viously determined for such taxable year which 
results solely from the effect of subsection (a), or subsection (t>), as the ease may be, 
and such amount shall be a^e>sed and collect d, m credited or n funded, in the same 
manner ae if it were a deficiency oi an uverpaym* nt, a- tin- case nay be, or such 
taxable year and if on the date of Mich election, two years remain before the ex- 
piration of the ptriod oi limitation upon a&si sMm nt or the filing of claim of refund 
for the taxable year. The tax previously determin'd shall be ascertained in accor- 
dance with section 7S4(d). The amount to be as-e sed and collected under this sub- 
section in the same mamiei a- if it were a d tie enn or to be refunded or credited in 
the ^-ame manner as if it we r can overpayment, «h,dl not be diminished by any 
credit oi set-off based upon any imii, inclusion, credit, exemption, gain or loss, 
other than one resulting from the effect of subs* ction (a) or subsection (b), as the case 
may bo. Such amount, if paid, shall not bo recovered by a claim or suit for refund 
or suit for errouness refund based upon any it* m, inclusion, deduction, credit, oxomp 
tion, gain orloss, other than one resulting from the effect or subsection (a) or subsee- 
tion(b), as the case may be. 

CHAPTER II — RULES IN CONNECTION WITH CERTAIN EXCHANGES 

Supplement A— Excess Profits Credit Based on Income. 

Sec. 470 -DEFINITIONS 

For the purposes of this Supplement — 

(a) Acquiring Corporation.— The term “acquiring corporation” means— 

(1) A corporation which has acquired — 

(A) substantially all the properties of another corporation and the 
whole or a part of the consideration for the transfer of such pro- 
perties is the transfer to such other corporation of all the stock 
of all classes (except qualifying shares) of the corporation whioh 
lias acquired such properties, or 

♦gAdded by Sec 222vd), Kev. Act 1942) 

♦(Added by Sec, 201, Second Rev, Act 1940 ; Amanded by Sees, 8(a), (b) & (o) Exoeaa Porflts 

Tax Amendments 1941, and by See. 228(a) .Rev. Act 1942). 



UNITED STATES OP AMERICA E. P. T. 137 

(B) substantially all the properties of another corporation and the 
sole consideration tor the transfer of such properties is the trans- 
fer to such other corporation of voting stock of the corporation 
which has acquired such properties, or 

(C) before 1st October 1940, properties of another corporation solely 
as paid-in surplus or a contribution to capital in respect of voting 
stock owned by such other corporation, or 

(D) substantially all the properties of a partnership in an exchange to 
which section 112(b) (5); or so much of section 112 (o) or (e) as 
refers to section 112(b) (5), or to which a corresponding provision 
of a prior revenue law, is or was applicable. 

For the purposes of subparagraphs (B) & (C) in determining whether suoh 
voting stook or suoh paid-in surpuls or oontribution to capital iB the sole 
consideration, the assumption by the acquiring corporation of a liability 
of the other, or the fact that property acquired is subject to a liability, 
shall be disregarded. Subparagraph (B) or (C) shall apply only if the 
corporation transferring such properties is forthwith completely liquidat- 
ed in pursuance of the plan under which the acquisition is made, and the 
transaction of which the acquisition is a part has the effect of a statutory 
merger or consolidation. 

(2) A corporation which has acquired property from another corporation in 

a transaction with respect to which gain or loss was not recognized under 
section 112(b) (6) of Chapter 1 or a corresponding provision of a prior 
revenue law : 

(3) A corporation the result of a statutory merger of two or more corpora- 

tions ; or 

(4) A corporation the result of a statutory consolidation of two or more 

corporations. 

(b) Component Corporation. — The term “component corporation” means — 

(1) In the case of a transaction described in subsection (a) (1), the corpora- 

tion which transferred the assets ; 

(2) In the case of a transaction described in subsection (a) (2), the corpora- 

tion the property of which was acquired ; 

(3) In the case of a statutory merger, all corporations merged, exoept the 

corporation resulting from the merger ; or 

(4) In the ease of a statutory consolidation, all corporations consolidated, 
exoept the corporation resulting from the consolidation ; or 

(6) In the case of a trasaction seoified in subsection (a) (1) (D), the partner- 
ship whose properties were acquired. 

(c) Income of Certain Component Corporations Not Included. — For the 

purposes of section 712, section 742, and section 743 in the case of a 
corporation which is a component corporation in a transaction describe 
in subsection (a) — 

(1) Except as provided in paragraph (2), for the pnrpose of com* 
puting, for any taxable year beginning after December 31st 
1941, the excess profits credit of such component corporation 
or of an aoquiring corporation in such transaction is not 
a component, except in the application of sections 713 (f) 
and 742(h) (other than the limitation on the amount of aver- 
age base period net income or Supplement A average base 
period net income, as the case may by, determined there 
under), no aoount shall be taken of the excess profits net income 
of suoh component corporation for any period before the day after 
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such transaction, or of the exoessprofits net in com© for any period 
before the day after suoh transaction of its oomponent corpora- 
tions in any transaction before suoh transaction, and no account 
shall be taken of the capital addition or oapital reduction of such 
component corporation either immediately before such transation 
or for any prior period, or of the capital addition or oapital re- 
duction either immediately before such transaction or for any 
prior period of its component corporations in any transaction 
before such transaction. 

(2) In case suoh transaction occurred in a taxable year of suoh com- 
ponent corporation beginning after 31st Decern ber 1941, for the 
purpose of computing the excess profits credit of suoh oomponent 
corporation for suoh taxable year, the amount of its average base 
period net income or Supplement A average base period net 
income, as the case may be, shall be limited to an amount which 
bears the same ratio to suoh average base period net income or 
or Supplement A average base period net income, ae the case may 
be (computed without regard to this paragraph but with the 
application of paragraph (1) in case of a prior transaction des- 
cribed in sub-section (a) with respect to such component corpora- 
tion or a componet corporation thereof), as the number of days 
in such taxable year before the day after such transaction bears 
to the total number of days in suoh taxable year. 

For the purposes of section 742, in the case of a corporation which is 
a component corporation in a transaction described in sub-section (a), 
in computing for any taxable year the Supplement A average base 
period net income of the acquiring corporation in such transaction or 
of a corporation of which suoh acquiring corporation becomes a oom- 
ponent corporation, no account shall be taken of the excess profits net 
income of suoh oomponent corporation for any period beginning with 
the day after such transaction. 

(d) In the case of a taxpayer which is an acquiring corporation the base period 
shall be the four calendar years 1936 to 1939, both inclusive, except that, if the tax- 
payer become an acquiring corporation prior te let September 1940, the base period 
shall be the same as that applicable to its first taxable year ending in 1941. 

(e) Base period years. — In the case of a taxpayer which is an acquiring cor- 
poration it ba^e period years shall bo the four successive twelve months periods 
beginning on the same date as the beginning of its base period. 

(f) Existence of Acquiring Corporation — For the purposes of section 712 (a), 
if any component corporation oi the taxpayer was in existence before January l f 
1940, the taxpayer shall be considered to have been in existence before suoh date. 

(g) Component Corporation of Component Corporations —If a corporation 
is a component corporation of an acquiring corporation, under sub-section (b) or 
under this sub-section, it shall [except for the ‘purposes of section 742 (d) (l) and (2) 
and section 743 (a) (1), (2) and (3)] al^o be a component corporation of the cor- 
poration of which such acquiring corporation is a component corporation. 

(h) Sole Properietorship.— For the purposes of sections 740 (a) (1) (D), 740 (b) 
(5) and 742 (g), a business owned by a sole proprietorship shall be considered a 
partnership. 

♦Sec 741- ALLOWANCE OF EXCESS PROFITS CREDIT. 


•Added by Seo. 201, Second Rev. Act 1940 ; A mantled by Sec. 14, Excess Profits Tax Amend- 
ments 1941 ; Not Applicable to Taxable years under these Regulations [Secs. 224 (b) and 
228 (b), Rev. AOt 1942.] * 1 ' 
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fScc. 742 —SUPPLEMENT A AVERAGE BASE PERIOD NET INCOME 

In the oasa of a taxpayer which is an acquiring corporation, its average base 
period not income (for purpose of the credit computed under section 713) shall be 
the amount computed under section 713 or the amount of it 1 * Supplement A average 
base period net inoome, whichever is the greater. The Supplement A average base 
period net income shall be the amount computed without regard to sub-section (h) 
of this section or computed under sub-section (b) of this section, whichever is the 
greater. The Supplement A average base period net income shall be computed as 
follows : 

(a) Bv ascertaining with respect to each of its base period years — 

(1) The amount of its and eaoh of its component corporation's excess 

profits net inoome for each of its and such component corporation’s 
taxable years beginning with or within such base period year ; or, 
in the case of each such taxable year of the taxpayer or of such 
component corporation, as the case may be, in which the deductions 
plus the credit for dividends received and the oredit poovided in 
section 2(5 (a) (relating to interest on certain obligations of the United 
States and its instrumentalities) exceeded the gross inoome, the amount 
of such exoess ; 

(2) (A) The aggregate of the amaunts of excess profits net income ascertained 
under paragraph (1); (B) the aggregate of the excesses ascertained under 
paragraph (1) and (C) the difference betweon the aggregatas found under 
clause (A) and clous© (B). If the aggregate ascertained under clause (A) 
is greater than the aggregate ascertained under clause (B), the difference 
shall for the purposes of sub-section (b) be designated a “plus amount”, 
and if the aggregate ascertained under e’ause (B) is greater than the 
aggregate found under clause (A), the difference shall for the purposes 
of sub-section (b) designated a “minus amount” 

If, in the cate of the taxpayer or any component corporation of the taxpayer, 
one and only one taxable year of the taxpayer or such component corpora- 
tion, as the case may be, begins with or with or within suoh base period year 
and suoh taxable year is less than twelve months, the amount of the excess 
profits net income, or the amount of such excess of deductions plus the credit 
for dividends roeeived and the credit provided in section 26 (a) (relating to 
interest on certain obligations of the United States and its instrumentalities) 
over gross income, as the case may be, for such taxable year, shall be placed 
on an annual basis in the same manner as is provided in section 711 (a) (3). 
If more than one taxable year of the taxpayer or such component corporation, 
as the case may be, begins with or within such base period year, the aggregate 
of the amounts of excess profits net income minus the aggregate of the 
excesses of deductions plus the credit for dividends received and the credit 
provided in section 26 (a) (relating to interest on certain obligations of the 
United States and its instrumentalities) over gross inoome, or the aggregate 
of suoh exoesses minus the aggregate of the amounts of exoess profits ne t 
income, as the case may be, for suoh taxable years shall be adjusted to such 
extent as the Commissioner, under regulations prescribed by him with the 
approval of the Secretary, prescribed as necessary in OFder that such base 
period year shall reflect inoome for a period of twelve months. For the 
purposes of this seotion, a taxable year of a component corporation beginning 
within the base period which also begins with or within the taxable year of 
acquiring corporation in which the acquisition occurred, or which aUo begins 
with or within the same base period year with which or within which began 
such taxable year of the acquiring corporation, shall be considered a taxable 


f Added by Sec. SOI, Second Rev Act 1940 ; Amended by Sees. 8 and 15, Excess Profits Tax 
Amendementa 1941, and by Sec. 228 (o), Reu, Act 1942, 
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year of the acquiring corporation, and such taxable year shall be considered 
to have begun in the base period year with which or within which suob tax- 
able year of the acquiring corporation began. 

(b) By adding the plus amounts ascertained under sub-section (a) (2) for each 
year of the base period : and 

(1) If the tax under this sub-chapter is being computed for a taxable year 

no beginning after December 31, 1941, by subtracting from euoh sum, if 
for two or more years of the basis (s*e) period there was a minus amount 
the sum of the minus amounts, excluding the greatest ; or 

(2) If the tax under this sub-chapter is being computed for a taxable year 
beginning after Deoember 31, 1941, by subtracting from such sum the 
sum of the minus amounts. If the amount used under the preceding 
sentence for the lowest year is less than 75 per oentum of the sum of the 
plus amounts reduced by the sum of the minus amounts for the other 
years in the base period divid<xl by three, the amount whioh shall be 
used for such lowest year shall be 75 per centum of the amount last ascer- 
tained. 

(c) By dividing the amount ascertained under sub-section (b) by four. 

(d) In no case shall the average base period net income be less than zero In 
the case of a taxpayer which becomes an acquiring corporation in any taxable year 
beginning after December 31, 1939, if on September 1 1 , 1940, and at all time until 
the taxpayer became an acquiring corporation — 

(1) the taxpayer owned not less than 75 per centum of each class of stock of 
each of the qualified component corporations involved in the transaction 
in whioh the taxpayer became an acquiring corporation ; or 

(2) one of the qualified component corporations involved in the transaction 
owned not less than 76 per cent, of each class of stock of the taxpayer, 
and of each of the other qualified component corporations involved in 
the transaction, 

the average base perion net inoome of the taxpayer shall not be less than 
(A) the average basB period net income of that one of its qualified component 
corporations involved in the transaction the average base period net inoome 
of whioh is greatest, or (B) the average base period net income of the tax- 
payer computed without regard to the base period net income of any of its 
qualified component corporations involved in the transaction. As used in 
this sub-section, the term “qualified component corporation ” means a com- 
ponent corporation which was in existence on the date of the beginning of 
the taxpayer’s base period, 

(e) For the purposes of sub-section (a) (1) of this section— 

(1) If neither the, taxpayer corporation nor any of its component corpora- 
tions was actually in existence on December 31, 1936, the exoeas profits 
net income of each such corporation for each base period year at no time 
during which any of suoh corporaticns was actually in existence shall 
(exoept in the case of a corporation whioh beoame a component corpora- 
tion of its acquiring corporation before the beginning of the acquiring 
corporation’s first taxable year which began in 1940) be an amount equ- 
al to 8 per oentum of the excess of — 

(A) in the ease of any such corporation to which paragraph (2) is not 
applicable, the daily invested capital of suob corporation for the 
first day of its first taxable year under this sub-chapter begin- 
ning in 1940 over 

(B) an amount equal to the same percentage of such daily invested 
capital as would be applicable under section 720 in reduction of 
the average invested capital of sqch corporation for tbo la»t t**- 
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able year beginning in 193$ if such seotion had been applicable 
to such year (computed as if the admisible and inadmissible as 
sets of any other scch corporation with respect to which it be- 
came, in such taxable year, an acquiring corporation, had been 
held by it). 

(2) In case the transaction by which a corporation became a component cor- 
poration of its acquiring corporation occurred in the last taxable year of 
such component corporation beginning in 1939 but on a day in a 
taxable year of such acquiring corporation beginning in 1940, the excess 
profits net inoome of such component corporation for eaoh base period 
year described in paragraph (I) shall be an amount equal to 8 per cen- 
tum of the excess of — 

(A) the daily invested capital of such component corporation for suoh 
day, over 

(B) an amount equal to the same percontage of suoh daily invested 
capital as would be applicable under section 720 in reduction of 
the average invested capital of such component corporation for 
the twelve-month period ending with the preceding day if such 
twejve-month period constituted a taxable year and such seotion 
had been applicable to suoh taxable year. 

(3) In case any corporation described in paragraph (1) owned stock in any 
other such corporation on the first day of such owning corporation’s first 
taxable year under this sub- chapter beginning in 1940, the amount com- 
puted under sub-paragraphs (A) and (B) of paragraphs (1) and (2) with 
respect to such corporations shall be adjusted, under regulations prescri- 
bed by the Commissioner with the approval of the Secretary, to such 
extent as may be necessary to prevent the excess profits net income of 
such corporations for the base period years described in paragraph (l) 
from reflecting money or property having been paid in by either of such 
corporations to the other for stock or as paid-in surplus or as a contri- 
bution to capital, or from reflecting stock of either having been paid in 
for stock of the other or as paid-in surplus or as a contribution to capi- 
tal. For the purposes of this paragraph, stock in either such corpora- 
tion which has in the hands of the other corporation a basis determined 
with reference to the basis of stock previously acquired by the issuance 
of suoh other corporation’s own stook shall be deemed to have been paid 
in for the stook of such other corporation. 

( 4) In determining whether, for any taxable year, the deductions plus the 
credit for dividends received and the credit provided in section 26(a) re- 
lating to interest on certain obligations of the United States and its ins- 
trumentalities) exceeded the gross inoome, and in determining the amo- 
unt of such excess, the adjustments provided in section 711(b) (l) shall 
be made. 

(f) (1) If after December 1945. 

(A) the taxpayer acquired stock in another corporation, and there- 
after suoh other corporation became a component corporation of 
the taxpayer, or 

(B) a corporation (hereinafter called *• first corporation ” acquirep 
stock in another corporation (hereinafter called “seoond corpora- 
tion”), and thereafter the first and second corporations became 
component corporations of the taxpayer, then to the extent that 
the consideration for such aquision was not the issuance of the tax- 
payer’s or first corporation’s, as the case may be, own stock, the Sup- 
plement. A average base period net income of the tax-payer shall be 
reduced, and the transferred capital addition and reduction adjusted, 
inrespect of the inoome and capital addition and reduction of the 
corporation whose stock was so acquired and m respect of the inoome 
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and capital addition and reduction of any other corporation which at 
the time of snob acquisition was connected directly or indirectly th- 
rough stock ownership with the corporation whose stock was so acquir 
ed and which thereafter became a component corporation of the tax- 
payer, in such amounts and in such manner as shall be determined in 
accordance with regulations prescribed by the Commissioner with tho 
approval of the Secretary, For the purposes of this paragraph, stock 
which has, in the bands of the taxpayer or first corporation, as the 
case may be, a basis determined with reference to the basis of stock 
previously acquired by the issuance of the tax payer’s or first corpo- 
ration’s as the case may be, own stock, shall be considered as having 
been acquired in consideration of the issuanoe of the tax payer’s or 
first corporators, as the case may be, own stock. 

(2) If during the taxable year for which tax is computed under this sub-chap- 
ter the taxpayer acquires assets in a transaction which constitutes it an 
acquiring corporation, the amount includible under sub-section (a), attri- 
butable to such transaction, shall bo limited to an amount which bears 
the same ratio to the amount* computed without regard to this sub-sec- 
tion as the number of day h in the taxable year after such transaction 
beats to the total number of days in such taxable year. 

(g) In the case of a partnership whit h ia a component corporation by virtua of 
section 740(b) (5), the computations required hv this Supplement shall be made, un- 
der rules and regulations prescribed by the Commissioner with the approval of the 
Secretary, as if such partnership had been ft corporation. For the purpose of such 
computations, in making the adjustment for income taxes required by section Tll^b) 
(1) (A), the partnership so regarded as a corporation shall be considered as having 
distributed all its net inocme as a dividend 

(h) Increased Earnings in Last Half of Base Period. — 

(1) General Rule — The Supplement A average base period net income deter- 

mined under this sub section shall be computed by ascertaining for each 
half of the base period the sum of the plus amounts determined under 
sub-section (a) reduced if for any year in such half a minus amount was 
determined by the minus amount for such year. If the amount ascerta- 
in d for the second half exceeds the amount ascertained for the first 
half, the Supplement A average base period net income shall be the sum, 
divided by two, of the amount so ascertained for the second half plus 
one-haif of such excess, except that it shall not exceed the largest plus 
amount determined under sub section (a) with respect to any base period 
year. 

( 2 ) Limitation on amount includible for certain taxable years ending after 

may 31, 1940 —For the purposes of this sub* section the excess profits net 
inoome of any corporation for any taxable year beginning in 1939 and end- 
ing after May 31, 1940, shall in no case exceed an amount computed as 
follows : 

(A) By reduoing the exoess profits net income by an amount whioh 
bears the same ratio thereto as the number of months afier May 
31, 1940, bears to the total number of months in suoh taxable 
year ; and 

(B) By adding to the amount ascertained under sub-paragraph (A) an 
amount whioh bears the same ratio to the exoess profits net in- 
come for the last preceding taxable year as suoh number of mon- 
ths after May 31, 1940, bears to the number of months in suoh 
preoeding year. The amount added under this sub-parabraph 
shall not exceed the amoun t of the exoess profits net inoome for 
such last preoeding taxable year. 

(C) If the number of months in such preoeding taxable year is less 
than suoh number of months after May 31, 1940, by adding to tho 



tiNitBt) STATES OF AMERICA E. P. T. iiii , 

amount ascertained under sub* paragraph (B) an amount whioh 
bears the Bame ratio to the excess profits net income for the sec- 
ond preceding taxable year as the exoess of such number of mon- 
ths after May 31, 1940, over the n umber of months in suoh prece- 
ding taxable year bears to the number of months in such second 
preceding taxable year. 

*Sec. 743 -NET CAPITAL CHANGES 

(a) Taxpayer using this Supplement.— For the purposes of section 713 (g), if 
the transaction with constitutes the taxpayer an acquiring corporation occurs in a 
taxable year of the taxpayer which begins after 31st December 1939, and the tax- 
payer’s average base period net income is computed under section 742, the following 
rules shall apply in computing the daily capital addition and reduction of the tax- 
payer for each day after such transaction : 

(1) The transferred capital addition or reduction of the component corpora- 

tion shall be treated as if it were a capital addition or reduction as the 
case may be of the taxpayer. 

(2) The transferred capital addition of the component corporation shall be its 

daily capital addition as of the time immediately before the tiansaction 
[computed und^r section 713 (g), but without regard to its reduction 
under tbs fourth sentence of paragraph (3) on aocount of excluded capi- 
tal, but with the application of paragraph (6) of this sub -section.] 

(3) The transferred capital reduction of the component corporation shall be 

its daily capital reduction as of the time immediately before the 
transaction [computed under section 713 (g) but with the application of 
paragraph (7) of this sab-section.] 

(4) In computing the daily capital addition of the taxpayer, money or pro- 
perty paid in to the taxpayer by any of its component corporations, 
and property consisting of stock in any such component corporation 
paid in by share holders of such component corporation, shall be dis- 
regarded . 

(f>) In computing the daily capital reduction of the taxpayer, distributions 
by the taxpayer to any of its oomponent corporations not out of ear- 
nings and profits shall be disregarded. 

(fi) In computing the transferred capital addition of the component corpora- 
tion, money or property paid in to such oomponent corporation by the 
taxpayer or any other component corporation and property consisting 
of stock in the the taxpayer or any other component corporation paid 
in by share-holders ol the taxpayer or other component corporation, 
shall be disregarded. 

(7) In computing the transferred capital reduction of the component corpora- 

tion, distributions by such oomponent corporation to the taxpayer or 
any other oomponent corporation shall be disregarded. 

(8) The daily capital addition of the taxpayer to which any amount is added 

under paragraph (l) shall be the amount thereof oomputed before its 
reduction under the fourth sentence of section 713 (g) (3) on account of 
excluded capital. 

(b) Rule where Acquiring Corporation is Component of Taxpayer.— In cases 
where an acquiring corporation is a oomponent of the taxpayer, and the transaction 
which constitutes suoh corporation an acquiring corporation occurs in a taxable 
year of such corporation whioh begins after 31st December 1939, for the purpose of 
determining the daily capital addition or reduction of the taxpayer the above rules 
shall be applied in a similar manner to determine the daily capital addition or reduc- 
tion of suoh acquiring corporation for each day after such transaction. 


♦Added by Sec. 201, Second Key. Act 1040 ; Amended by See. 4 , Exoess Profits Tax Amend* 
monte 1041, and by Seo, 223 (d), Rev, Act 1042. 
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♦Sec. 744. FOREIGN CORPORATIONS. 

The term “corporation” as used in this Supplement does not include a foreign 
corporation. 

Supplement B —Highest Bracket Amount and Invested Capital. (Not appli- 
cable to taxable years uncer these regulations (sec. 229, Rev. Aot 1942.) 

Supplement C— Invested Capital in Connection with Certain Exchanges and 

Liquidations 


tSec. 760 — EXCHANGES. 

(a) Definitions, etc. — For the purposes of this section — 

(1) “Exchange”, “transferor” and “transferee”. — The term “exchange* 9 

means a transaction by which one corporation (hereinafter called “trans- 
feree’’) receives property of another corporation (hereinafter called 
“transferor’*) and the basis of the property received, in the hands of the 
transferee, for the purposes of section 718 (a) is determined by reference 
to the basis in the hands of the transferor. 

(2) Determination of basis of property received. — The basis, in the hands 

of the transferee, ta of the property of the transferor received by the 
transferee upon the exchange shall be determined in accordance with 
section 7 i 8 (a). 

(b) Rule. — la the application of section 718 (a) to a transferee upon an exchange 
in determining the amount paid in for stock of the transferee, or as paid in surplus 
or as a contributiou to capital of the transferee, m connection with suoh exchange, 
only an amount shall be deemed to have been so paid in equal to the excess of the 
basis in the hands of the transferee of the property of the transferor reoeived by the 
transferee upon the exchange over the sum of— 

(1) The amount of any liablity of the transferor assumed upon the exchange 

and of any liablity subject to which such property was so reoeived, plus 

(2) The amount of any liability of the transferee [not arising out of any 

liability described in paragraph (1)] constituting consideration for the 
property sc received, plus 

(3) The aggregate of the amount of any money and the fair market value of 

any r other property [other than such stock and other than property 
described in paragraphs (1) and (2) transferred to the transferor. 

(c) Reduction in daily invested capital. — In the application of section 717 to 
a transferee upon an exchange, the daily invested capital for any day aftar suoh 
exchange shall be reduced by an amount equal to the amount by which the sum of 
the amounts specified in paragraphs (1), (2) and (3) of sub-section (b) exoeeds the 
basis in the hands of the transferee of the property of the trausferor reoeived upon 
the exchange. 


tSec. 761. INVESTED CAPITAL ADJUSTMENT AT THE TIME OF TAX- 
FREE INTERCORPORATE LIQUIDATION. 


(a) Definition of Intercorporate Liquidation — As used in this section, the 
term “intercorporate liquidation” means the receipt (whether or not after Dee. 31 
1941) by a corpoiation (hereinafter called the “transferee”) of property in complete 
liquidation of another corporation (hereinafter called the “transferor”) to which 

(1) the provisions of section 112(b) (6), or the corresponding provision of a 
prior revenue law, is applicable or 

(2) a provision of law is applicable prescribing the nonrecognition of gain or 
loss in whole or in part upon such receipt (including a provision of the 


* Added by Sec. 201 Second Rev. Aot 1040). 
t Added by See. 280 (a). Rev. Aot 1042 
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regulations applicable to a consolidated income or excess profits tax re- 
turn but not including section 112(b) (7), (9), or (10) or a corresponding 
provision of a prior revenue law), 

but only if none of such property so received is a stock or a security in a oorr- 
poration the stock or securities of which are specified in the law applicable to 
the receipt of such property as stook or securities permitted to be received 
(or which would be permitted to be received if they were the sole considera- 
tion) without the recognition of gain. 

(b) Definition of Plus Adjustment and Minus Adjustment- — For the purposes 

of this section — 

(1) Plus adjustment. — The term “plus adjustment” means the amount, with 
respect to an intercorporate liquidation, determined to be equal to the amount by 
which the aggregate of the amount of money received by the transferee in such inter- 
corporate liquidation, and of the adjusted basis at the time of such receipt of all pro- 
perty (other than money) so received, exceeds the sum of — 

(A) the aggregate of the adjusted basis of each share of stock with respeot 

to which such pioperty was received; such adjusted basis of each 
share to be determined immediately prior to be receipt of any 
property in such liquidation with respect to such share, and 

(B) the aggregate of the liabilities of the transferor assumed by the 

transferee in connection with the receipt of such property, of the 
liabilities (not assumed by the transferee) to which such property 
s 0 received was subjected, and of any other consideration (other 
than the stock with respect to which such property was received) 
given by the transferee for such property so received. 

(2) Minus Adjustment. — The term “minus adjustment” means the amount, 
with respect to an intercorporate liquidation, detei mined to be equal to 
the amount by which the sum of — 

(A) the aggregate of the adjusted basis of each share of stock with respect 

to which such property was received; such adjusted basis of 
each >hare to be determined immediately prior to the receipt 
of any property in such liquidation with respect to such share 
and 

(B) the aggregate of the liabilities of the transferor assumed by the trans- 

feree in connection with the receipt of such property, of the 
liabilities (not assumed by the transferee) to which such pro- 
perty so received was subject, and of any other considered (other 
than th e stock was with respeot to which such property was 
received) given by the transferee for such property so received 
exceeds the aggregate of the amount of the money so received and 
of the adjusted basis, at the time of receipt, of all property (other 
than money) so received. 

(:’>) Rules for Application of paragraph (1) and (2). — In determining the 
plus adjustment or minus adjustment with respect to any share, the 
computation shall be made in the same manner as is prescribed in para- 
graphs (l) aud (2) of this subsection, except that there shall be brought 
into account only that part of each item which is determined to be 
attributable to such share. 

(c) Rules the Application ef this Sections. — 

(1) Stock Having Cost Basis. — The property received by a transferee in an 
incorporate liquidation attributable to a i-hare of stock having in the 
hands of the transferee a basis determined to be a cost basis, shall be 
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considered to have, for Ihe purposes of subsection (b), an adjusted basis 
at the time so received determined as follows: 

(A) The aggregate of the property (other than money) held by the trans- 

feror at the time of the acquisition by the transferee of oontrol 
of the transferor (or, if such share was acquired after the acquisi- 
tion of suoh control, at the time of the acquisition of such share, 
or, if such control was not acquired, at the time immediately 
prior to the receipt of any property in the interoorporate liquida- 
tion in respect of such Bhare) shall be deemed to have an 
aggregate basis equal to the amount obtained by (1) multiplying 
the amount of the adjusted basis at such time of such Bhare in 
the hands of the transferee by the aggregate number of share 
units in the transferor at such time (the interest represented 
by such share being taken as the share unit), and (ii) adjusting 
for the amount for the money on hand and the liabilities of the 
transferor at such time. 

(B) The basis which property of the transferor is deemed to have under 

eubparagtaph (A) at the time therein specified shall be used in 
determining tho basis of property subsequently acquired by the 
transferor the the basis of which is determined with reference to 
the basis of property specified in subparagraph (A) 

(C) The basis which properly of the transferor is deemed to have under 

subparagraph (A) and ( 13 ) at the time therein specified shall 
be used in determining all subsequent adjustment to the basis of 
such property. 

(I)) Tin property so received by the transferee shall be deemed to Have, 
at the time of its receipt, the ^ame basis it is deemed to have 
under the foregoing provisions of this paragraph in the hands oi 
the transferor, or in the ease of property not specified m sub- 
paragraph (A) of (Bj, the same bu.M^ it would have had in the 
hands of the transferor. 

(E) Only such part of the aggregate piopciU receiv'd by tin tiansferee 
* in the intercorporate liquidation as is attributable to buch share 
shall be considered as having the adjusted basis which property 
is deemen to have under subparagraphs (A) (B), (C), and (D) of 
this paragraph. 

(2) Basis of Stock not a cost Basis.— The propei ty received by a transfere e 
in an intercorporate liquidation attributable to a share ot stock having 
in the hands of the* transferee a bad* determined to he a basis other 
than a cost basis shall, for the purposes of sub-section (b), be considered 
to have, at the time of its receipt, the basis it would have had had the 
first sentence of section 133 (a) (15) been applicable. 

(3) Definition of control —As used in sub-section, the term “control” means 
the ownership of stock possessing at lead HO per centum of the total 
combined voting power of all classes of stock entitled to vote and the 
ownership of at least 80 per centum of the t >tal number of shares of all 
other classes of sto^k (except non-voting stock which is limited and pre- 
ferred as to dividends), but only if in both cases such ownership conti- 
nues untill the completion of the intercorporate liquidation. 

(d) Adjustment of Equity Invested Capital— ii property is received by the 
transferee in an interoorporate liquidation, in computing the equity invested capital 
ot the transferee for any day following the completion of such interoorporate liquida- 
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(1) with respeot to any share of stock in the transferor having in the hands 
of the transferee, immediately prior to the receipt of any property in 
such intercorporate liquidation, a basis determined to be a oost basis, 
the oarnings and profits or deficit in earnings and profits of the trans- 
feree shall be computed as if on the day following the completion of 
such intercorporate liquidation the transferee had realized a recognized 
gain equal to the amount of the plus adjustment in resnect of such share, 
or had sustained a recognized loss equal to the amount of the mines ad- 
justment in respect of such share ; 

(2) with respect to any share of stock in the transferor having in the hands 
of the transferee, immediately prior to the receipt of any property in 
such intercorporate liquidation, a basis determined to be a basis other 
than a cost basis, there shall be treated as an amount includible in the 
sum specified in section 718(a) the amount of the plus adjustment with 
respect to such share, or as an amount includible in the sum specified in 
section 718(b) the amount of the minus adjustment with respect to such 
share. 

(e) Invested Capital Basis —The adjusted basis which property received by 
the transferee in an incorporate liquidation is considered to have under the provisions 
of sub-section (c) at the time of its receipt shall be there after treate 1 as the adjusted 
basis, in lieu of * he adjusted basis otherwise prescribed, in oomp iting any amount, 
determined by reference to the basis of such property in the hands of the transferee, 
entering into the computation of the invested capital of the transferee, or of any 
oth< r corporation the computation of the invested capital of which is determined by 
reference to the basis of such property in the hands of the transferee. 

(f) Statutory Mergers and Consolidations. — If a corporation owns stock in an- 
other corpoiatlon and such corporations are merged or consolidated in a statuary 
merger or consolidation, then for the purposes of this section and section 718 such 
stock shall be considered to have been acquired (in such statutory merger or consoli- 
dation) by the eorpeation resulting from the statutory merger or consolidation, and 
the properties of such other corporation attributable to such stock to have been 
received by such resulting corporation as a transferee from such other corporation 
as a transferor in an intercorporate liquidation. 

(g) Determinations — 

(g) Regulations — Any determination which is required to be made under 
this section (including determination in applying this seotion in cases 
where there is a series of transferees of the property and oases where the 
stook of the transferor is acquired by the transferee from another corpo- 
ration, and the determinations of the basis and adjusted basis which 
property or items thereof have or are considered to have) shall be made 
in aooordanoe with regulations which shall be prescribed by the Commis- 
sioner with the approval of the Secretary. If the transferor or the trans- 
feree is a foreign corporation, the provisions of this seotion shall Apply 
to such extent and under such conditions and limitations as may be pro* 
vided in suoh regulations. 

(2) Application to liquidation extending over long period. — The Commit* 

siouer is authorised to prescribe rules similar to those provided in this 
section with respect to the days within the period beginning with the 
date on which the first property is received in the interoorporate liqui- 
dation and ending with the day of its completion, and the extent to 
whioh, and the conditions and limitations under which, such rules are to 
be applicable, 
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SUB-PART III— POST-WAR REFUND OF EXCESS PROFITS TAX. 

Sec 780— POST-WAR REFUND OF EXCESS PROFITS TAX. 

(a) In General — The Secretary of the Treasury is authorized and directed to 
establish a credit to the account of each taxpayer subject to the tax imposed under 
this subohapter, for each taxable year ending after December 111, 1941 (except in 
the case of a taxable year beginning in 1941 and ending before July 1, 1942), and 
not beginning after the date of cessation of hostilities in the present war, of an 
amount equal to 10 centum of the tax imposed under thin subchapter for each such 
taxable year. For the purposes of this part, in the case of a taxable whose tax is 
determined under section 710(a)(3), the term “tax imposed under this subchapter” 
means the excess of the tax imposed by such section 710(a)(3) over the tax that 
would be imposed if such section 710 (a) (3) were not applicable, 

f b) Application of Credit^to Purchase of Bonds — -Within three months after 
the payment of the amount of the excess profits tax shown on the return for a tax- 
able year to which subsection (a) applies (or, if such taxable year begins or ends in 
1942, within one year after payment of the excess profits tax shown on the rr turn 
for such year(, if the payment is made before three months before the date of ma- 
turity of bonds for such year under sub-section (c), there shall be issued to and 
in the name of the taxpayer bonds of the United States in an aggregate amount 
equal to 10 per oentum of the tax paid in respect of which a credit is provided under 
subsection (a), and the credit established under subsection (a) for such taxable year 
is hereby made available for the purchase of such bonds. 

(c) term and Maturity of Bonds — The bonds provided for m sub-section (a) 
shall be issued under the authority and subject to the provisions of the Second 
Liberty Bond Act, as amended, and the purposes for which bonds may be issued 
under such Act are extended to include the purposes for which bands are required 
to be issued under this section. Such bonds shall bear no interest, shall be nonne- 
gotiable, and shall not be transferable by sale, exchange, assignment: pledge, hypo- 
thecation, or otherwise, on or before the date of cessation of hostilities in the pre- 
sent war, but after said date, such bonds shall be negotiable, and may be sold, 
exchanged, pledged, assigned, hypothecated, or otherwise transferred, with restric- 
tion, and ^hall be redeemable (at the option of the United States) in whole or in part 
upon three months' notice. Such bonds for any taxable year to which this section 
applies shall mature on the last day of that calendar year, beginning after the date 
of cessation of hostilities in the present war, which is shown in the following table to 
be applicable to such bonds for such year: 

Bonds purchased with the credit Calendar year (beginning after cessa- 

for any taxable year beginning tion of hostilities) on last day of 

whioh bonds mature 


Within the calendar year 1941 or 1942 2nd 

Within the calendar year 1943 . . . . 3rd 

Within the calendar year 1944 . . . . 4th 

After December 31, 1944 . • .. 5th 


(d) Eeception of Proceeds From Tax.— The proceeds of any such bond upon 
redemption shall not be included in gross income. 

Date of Cessation of Hostilities in the Present War— As used in this seotion, 
the term “date of cessation of hostilities in the present war” mean the dote on whioh 
dostilities in the present war between the United States and the governments of 
Germany, Japan, and Italy cfase, as fixed by proclamation of the President or by 
concurrent resolution of the two Houses of Congress, whichever date is ealier, or 
in case the hostilities between the United States aDd such governments do not cease 

[Added by Sec, 260, Rev, Act 1942; Amended by Sec, 2, Public Law 21, (Seventy -Eighth 
Congress).} 
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at the same time, such date as may be so fix$d as an appropriate date for the 
purposes of this section 

Sec. 78— SPECIAL RULES FOR APPLICATION OF SECTION 80. 

(a) Effect of Deficiencies. — If a deficiency in rcsqect of the excess profits tax 
for any taxable year for which a credit is provided in section 780(a) is paid by the 
taxpayer before three months before the date of maurity of the bonds for such 
year, an amount of such credit equal to 1 0 per centum of the excess of the tax 
imposed by this subchapter on the basiB of which the deficiency was determined, over 
the tax imposed by this subchapter as yreviously computed and paid shall be avail- 
able, as provided in section 780(b), tor the purchase of bonds as pravided under such 
section, and there shall be issued to the tax-payer bonds under such section in an 
amount equal to such excess and with the same maturity as in the case of bonds 
issued with respect to the taxable year with respect to which the defoiency is deter- 
mined. 

(b) Effect or Refunds. — If an overpayment of the tax imposed by this sub- 
chapter for any taxable car for which a credit is provided in section 780(a) is re- 
funded or credited to the tax- payer under the internal revenu laws, the credit, if 
any, provided in such section then existing in favour of the tax-payer shall be reduced 
by an amount equal to 10 per centum of the excess of the tax imposed by this sub- 
chapter on the basis of which such tax (in respect of which thefc internal revenue refund 

or credit was made) was previously computed and paid, over the tax imposed by this 
sub-chapter as determined in connection with the determination of the amount of the 
amount of the overpayment. In such a case, if such credit providod in section 780 

(a) is lesB than the amount by which it is repuired to be reduced, or if there is no 
su Ji credit then existing in favor of the tax-payer, the excess of such amount over 
the amount of such credit, if any, shall bo carried forward, as a charge against the 
tax payer to be applied in reduction of a subsequent credit under section 780(a); and 
if no such eubsequent credit is made in favor of the tax payer, the amount of such 
cha ge (without interest) shall be paid by the tax-payer to the United States or the 
amount of bounds previously issued to the tax-payer under section 780(b) shall be 
adjusted on account of such charge. 

(c) Tax Tayments after Cut off Date.— In the case of a payment of the tax 
imposed by this sub-chapter shown on the return for any taxable year for which a 
credit is provided in section 780(a), or the payment of a deficiency in res eot of such 
tax for any such taxable year, after the date prescribed in section 780(b) or 781(a) but 
before the date of maturity of the bonds with respect to such taxable year under sec. 
780 (c), the amount of the credit under section 780(a) for such taxable year attribut- 
able to such payment shall, so far as practicable, be available, as provided in sec. 780 

(b) , for the purchase of bonds as provided under such section, and so far is practi- 
cable, there shall be issued to the tax-payor bonds under such section with the same 
maturity as bonds issued with respect to such taxable year. To the extent that it is 
not practicable to issue bonds against such amount of the credit, the tax-payer shall 
be paid in cash. In ease after the date of maturity of the bonds of any taxable year 
under section 780(c) there is any oredit under section 780 (a) remaining in favor of 
the tax-payer, attributable to such year, such remainder shall be paid to the tax-pa- 
yer in cash. No amount of any payment made under this sub-section to a tax-payer 
shall be included in gross income. 

(d) Limitation. — The credit under section 780(a) for any taxable year shall not 
be greater than the excess of the amount of the tax paid under this sub-ohapter to 
the United States (and not credited or refunded under the internal revenue laws) in 
respeot of such year over the amount of tax which would be payable to the United 
States if the excess profits tax rate were 81 per centum, or if the limitation of section 
710 is applijable if the amount determined under such section were reduced by 10 
per centum. 


[Added by See, 250, Rev. Aofc 1942.] 
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♦Sec. 782. REGULATIONS. 

The Secretary of the Treasury is authorized to prescribe, from time to time, 
such rules and i emulations jh may b i necessary to carry out the preceding provisions 
of this Part. 

♦Sec 783.— CREDIT FOR DEBT RETIREMENT 

General Rule. — An amount equal to 40 per centum of the amounts paid during 
the taxable year in repayment of the prinoipil of indebtedness shall, at the eleotion 
of the taxpayer made in its return for such year, be allowed as a credit against the 
tax for such year imposed by this sub-chapter. 

(b) Limitations. -The credit und »t sub-section (a) with respect to any taxable 
year shall in no event ex'-'ed whichever of tie following amounts is the lesser - 

(1) An amount equal to in p- r omnium of the tax imposed under this sub- 

chapter for the taxable year. 

(2) An amount equal to 40 per centum of the amount by which the smallest 
amount of indebtedness during the period beginning September 1, 1942 
and ending with the close of the preceding ttxabU year exceeds th * 
amount of indabtedne^s as of the elo-e of the taxable Near. 

(2) In case such taxable year b(gins in 1942 prior to Septemlr r 2, 1942, and 
ends after September 1, 1942, an amount equal to 40 per centum of the 
amount by which the amount of indebtedness . as of September 1, 1942 
exceeds the amount of indebtedness as of the close of the taxable year. 

(4) In case Mich t ixabh* year begins in 1911 or ends bTori* September 1, 
1942] zero. 

No in t rest «hall be allowed or paid by the United States on account of any 

overpayment of tax Attributable to any credit allowed under this * eti >:i 

(c) Reduction of Credit and of Bonds Outstanding Under Section 730 - 

If a credit is allowed for debt repayment in a taxable year pursuant to t hi-> seen >n. 
the amount of such credit or refund shall be deducted from th'* credit under section 
780(a) and the amount of bonds issued under section 780 shall to the extent neces- 
sary, be correspondingly adjusted. 

(d) Definition of Indebtedness — For the purposes of this section the term “in- 
debtedness” means any indebtedness of the tax payer or for which the tax-payer is 
liable evidenced by a bond, note debenture, bill of exchange, certificate or other 
evidence of indebtedness, mortgage, or deed of trust. 


Voided By Sec. 250, Kev. Aet ]942.) 
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(CERTIFIED IN THE SENATE OF UNITED FEBRUARY 7, 1944) 

TITLE EXCESS PROFITS TAX AND POST-WAR REFUND OF 
EXCESS PROFITS TAX. 

PART I— EXCESS PROFITS TAX AMENDMENTS 

Sec. 201— TAXABLE YEARS TO WHICH AMENDMENTS APPLICABLE. 

Except as ot herwise expussly provided, the amendments made by this title 
shall he applicable only with respe ct to taxable years beginning after 31st December 

1943. 

Sec. 202— INCREASE IN EXCESS PROFITS TAX RATE 

(a) In General— Section 710 (a) (1) (A) (i elating to the rate of excess ptolits 
tax) is amended to read as follows : 

**(A) 9.“) per cent of the adjusted excess prolix net income, or” 

(b) Technical Amendment Relating to Public Utilities— Section “/10(a)(1) 
(B) (relatiug to the 80 per cent, limitation) is amended by inciting before the peiiod 
at the end thereof the lollowing : “and without regard to 60 per cent, ot the credit 
provided in section 20 (h) (relating to cicdit lor dividends paid oil certain preferred 
stock)”. 

(c) Credit for income subject to Excess Profits Tax- Section 20 (e) (relating 
to the credit for income subp ct to the excess profits tax) is amended by striking out 
*‘90 p*r cent.” and inserting in lieu thereot “93 per cent.”. 

Sec 203.— CERTAIN FISCAL YEAR TAXPAYERS. 

(a) Computation of tax for taxable years beginning in 1943 and ending in 

1944. — .Section 710 (a) (lelatmg to imposition ol excess profits tax) is amended by 
inserting at the end thereof the lollowing new paragrapii ; 

1 (0) Taxable years beginning in 1943 and ending in 1944 — In the case of 
a taxable year beginning in i943 and ending in 1944, the tax shall be 
an amount equal to the sum of — 

“(A) that portion of a tentative tax, computed as if the law applicable 
to taxable years beginning on 1st Januray 1943, were applicable 
to such taxable year, which the number of days in such taxable 
year prior to 1st January 1944, bears to the total number of days 
in such taxable year, plus 

“(B) that portion of a tentative tax, computed as if the law appl ca- 
ble to taxable years beginning on 1st January 1944, were appli- 
cable to such taxable year, which the number of days in such 
taxable year after 31si December 1943, bears to the total number 
of days in such taxable year.” 

(h) Compulation of tax for taxable year beginning in 1941 and ending after 
30th June 1942 .—Section 710(a)(3) (relating to ceitam fiscal year taxpayers) in 
amended to read os follows : 

M (3) Taxable years beginning in 1941 and ending after 30th June 1942— In 

the ease of a txable year begonning in 1941 and ending after 30th June 
1942, the taxa Bhall be an amunt equal to the sum of— 

“ (A) that portion of a tentative tax under this sub chapter, computed 
as if the applicable to taxable years beginning on 1st January 
1941, wero applicable to such taxable year, which the number 
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of days in suet taxable year before let July 1942, bears to the 
total number of days in such taxable year, plus 

“(B) that portion of a tentative tax under this sub-chapter, computed 
as if the law applicable to taxable years beginning on 1st January 
1941, were applicable to such taxable year, but as if the amend- 
ments made by section 105 (a), (b) (other than those relating to 
dividends on the preferred stock of public utilities), (c), (d), 
and (e) (1), 202 and 206 of the Revenue Act of 1942 were 
applicable to such taxable year, which the number of days in 
such taxable year after 30th June 1942, bears to the total number 
of days in such taxeble year.” 

(c) Taxable years to which applicable. —The amendment made by sub-section 

(a) shall be applicable only to taxable years beginning in 1943 and ending in 1944. 
The amendments made by sub- section (b) shall be applicable only to taxable years 
beginning in 1941 and ending after Ruth June 1942. 

Sec. 204 — INCRESE IN SPECIFIC EXEMPTION. 

(a) In jeneral.— Section 710 (b) (1) (relating to the specilic exemption) is 
amended by striking out “*5,u00” and inserting in lieu thereof “ *10,000”. 

(b) Return Requirement— Section 729 (b) (2) Relating to return requirement) 
is amended by striking out “85, (MX)” and inserting m lieu thereof “*10,000”. 

(c) Consolidated Returns —Section 141 (c) (relating to computation of ta\ in 
case of consolidated return) is amended by striking out “*5,000” and inserting in 
lieu thereof “ *10,000”. 

Sec 205 - REDUCTION OF EXCESS PROFITS CREDIT BASED ON IN- 
VESTED CAPITAN IN CERTAIN BRACKETS 

Section 7 14 (relating to the excess protits credit based on invoked capital) 
is amended to read as ioliow* : 

Sec 714 -EXCESS PROFITS CREDIT-BASED ON INVESTED CAPITAL. 

“The excess profits credit, for any taxable year, computed under this section, 
shall be the amount shown in the following table: 

“If the invested oapitai for the tax- The credit shall be : 
able year, determined under section 
715 is: 

Not over *5,000,000 8% of the invested capital- 

Over 85,000 ,000 ‘ but not over *400,000, plus (>% of the excess over 


$10,000, (XX) *5,000,000. 

Over *10,000,000 *700,000, plus 5% of the excess over 

* 10 , 000 , 0 ( 0 .” 


Sec. 206.— PUBLICITY OF RELIEF GRANTED UNDER SECTION 722. 

(a) In General— Section 722 is amended by inserting at the end thereof the 
following new sub- section : 

“(g) The Commissioner shall compile for each fiscal year beginning after 
June 30, 1941, by internal revenue distiicts, and alphabetically arrang- 
ed, all cases in which relief has been allowed during such year under the 
provisions of this section by the Commissioner and by The Tax Court 
of the United States, as the case may be. Such compilation shall con- 
tain the name and address of each taxpayor to which relief has been so 
allowed, the business in which the taxpayer is engaged, the amount of 
the exoees profits credit before such allowance, the increase in such credit 
olaimed 9 the increase in suoh credit allowed, and the amount of the gross 
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reduction in the tax under this sub-chapter and of the gross increase in 
the tax under Chapter 1, whioh results from the operation of this section. 
In the case of relief allowed by the Tax Court of the United States, the 
Commissioner shall also set forth the data previously reported under 
this sub* section with respeot to relief previously allowed in such case 
by the Commissioner. Such compilation shall be published in the Fede- 
ral Register.” 

(b) Taxable Year to Which Applicable.— The compilation of cases required by 
the amendment made by section (a) shall not be limited to cases relating to taxable 
years beginning after December 31, 1943. 

Sec. 207 -STRATEGIC MINERALS. 

(a) In General. — Section 731 (relating to corporations engaged in mining cer- 
tain strategic minerals) is amended by inserting after “tungsten”, the following : 
“fluorspar, flake graphite, vermiculite,”. 

(b) TaxableYears to Which Applicable. — The amendment made by sub-section 
(a) insofar an it relates to fllake graphite shall be applicable with respect taxable 
years beginning after December 31, 1942. 

Sec 208 -NONTAXABLE INCOME OF CERTAIN INDUSTRIES DEPLE* 
TABLE RESOURCES 

(a) Technical Amendment — So much of section 735 (relating to non taxable 
income from certain mining and timber operations) as precedes sub-seotion (a) is 
amended to read as follows : 

Sec 735 — NON-TAXABLE INCOME CERTAIN MINING AND TIMBER 
OPERATIONS AND FROM NATURAL GAS PROPERTIES. 

(b) Definitions — 

(1) “Lesso”, natural gas company”, etc.— Section 735 (a) (1), (2), (3), (4), 
and (5) (defining terms used) are respectively amended to read as 
follows : 

“(l) Producer ; lessor : natural gas company. — The term ‘produser* 
means a corporation which extracts minerals from a mineral pro- 
perty, or which cuts logs from a timber block, in which an econo- 
mic interest is owned by such corporation. The term ‘lessor* 
means a corporation which owns an economic interest in a mine- 
ral property or a timber block, and is paid in accordance with the 
number of mineral units or timber units recovered therefrom by 
the person to which such property or blook is leased. The term 
‘natural gas company’ means a corporation engaged in the with- 
draw^ or transportation by pipe line, of natural gas. 

“(2) Mineral unit, natnral gos unit’ and timber unit. — The term 
‘mineral unit* means a unit of metal, coal, or nonmetallic subs- 
tance in the minerals recovered from the operation of a mineral 
property. The term ‘natural gas unit’ means a unit of natural 
gas sold by a natural gas company. The term ‘timber unit’ means 
a unit of timber recovered from the operation of a timber blook. 

“(3) Excess output. — The term ‘excess output’ means tha excess of 
the mineral units, natural gas units, or timber units for the tax- 
able year over the normal output. 

“(4) Normal output. — The term ‘normal output’ means the average 
annual mineral units, or the average annual timber units, as the 
case may be, recovered in the taxable in the taxable years begin- 
nina at'ter December 31, 1935, and not beginning after Dece- 
mber 31, 1939 (hereinafter called ‘base period’), of the person 
owing the mineral property or the timber block (whether or not 
the taxpayer). The ‘normal output*, in the case of a natural gas 
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company, means the average annual natural gas unit sold in the 
taxable years beginning after December 31, 1935, and not begin- 
ning after December 31, 1939 (hereinafter called called ‘base 
period*), of the persou owing the natural gas property (whether 
or not the taxpayer). The average annual mineral units, natural 
gas units, or timber units shall be oomputed by dividing the ag- 
gregate of such mineral units, natural gas units, or timber units 
for the base period by number of months for which the miniral 
property, natural gas praperty, or timber block was in operation 
during the base period and by multipying the amount so ascer- 
tained by twelve. In any case in which the taxpayer establishes, 
under regulations prescribed by the Commissioner with the appro- 
val of the Secretary, that the operation of any mineral property, 
natural gas property, or timber block is normally prevented for a 
specified period each year by physical events outside the control 
of the taxpayer, the number of months during which such min- 
eral property, natural gas property, or timber block is regularly 
in operation during a taxable year shall be used in computing the 
average annual mineral units, natural gas units, or timber units, 
instead of twelve. Any mineral property, natural gas property, 
or timber block, which was in operation for less than six months 
during the base period, shall, for the purposes of this section, be 
deemed not to have been in operation during the base period. 

,f (5) Natural gas property.— The term ‘natural gas property’ means 
the property of a natural gas company used for the withdrawal, 
storage, and transportation by pipe line, of natural gas, exclud 
ing any part of such property which is an emergency facility 
under section 124.” 

(2) Timber block. -Section 735 (a) (8) (defining ' timber block 4 ’) is amended 
to read as follows : 

“(8) Timber block — The term timber block’ means an operation unit 
which includes all the taxpayer’s timber which would logically go 
to a single given point of manufacture. ” 

(3) Unit net income— Section 735 (a) (12) (defining ‘ f unit net income ’) is 
amended by inserting after the period at the end thereof the follawing : 
“In respect of a natural gas property, the term ‘unit net income’ means 
the amount ascertained by dividing the net income, computed in accor- 
dance with regulations prescribed by the Coinmisdoner with the approval 
of the Secretary, from such property during the taxable year by the 
numbe of natural gas units sold in such year.” 

(c) Nontaxable income —Section 735 (b) (relating to nontax&ble income from 
exempt excess output) is amended by inserting at the end thereof the following : 

“(4) Coal and iron mines and timber properties not in operation during 
base period — For any taxable year, the nontaxable income from exempt 
excess output of a coal ininning or iron mining property or a timber 
block, which was not in operetion during the base period, shall be an 
amount equal to one-sixth of the net income for suoh taxable year (com- 
puted with the allowance for depletion) from the coal mining or iron 
mining property or from the timber block, as the case may be. 

“(5) Natural gas companis In the case of a natural gas company any of 
the of the natural gas property of whioh was in operation during the 
base period, the nontaxable income from, exempt exoess output for any 
taxable year Bhail be an amount equal to the exoess output for suoh year 
multiplied by one-half of the unit net inoome for suoh year/' 
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(d) Excess profits credit computed under income credit — Section 711 (a) (l 

(I) (relating to nontaxable income of certain industries with depletable resonroes) ii 
amended to read as follows : 

“(1) Nontaxable Income of Certain Industries with Depletable Resources.-— 
In the case of a producer of minerals, or a producer of logs or lumbei 
from a timber blook, or a lessor of mineral property, or a timber block, 
as defined in seotion 735, there shall be excluded nontaxable income 
from exempt excess output of mines and timber blocks provided in 
section 735 ; in the ca.^e of a natural gas company, as defined in section 
735 , there shall be excluded nontaxable income from exempt excess 
output provided in section 735 ; and in the case of a producer of mine- 
rals, or a producer of logs or lumber from a timber block, there shall be 
excluded nontaxable bonus income provided in section 735. In respect 
of nontaxable bonus income provided in section 735 (c), a corporation 
described in section 735 (c) (2) shall be deemed a producer of minerals 
for the purposes of this sub-parapraph.” 

(e) Excess profits credit computed under invested capital credit. — Section 

71 1 (a) (2) (K) (relating to excess profits credit computed under invasted capital 
credit) is amended to read as follows : 

“(K) Nontaxable income of certain industries with Depletable Resources — 
In the case of a producer of minerals, or a producer of logs or lumber 
from a timber block, or a lessor of mineral property, or a timber block, 
block, as defined in section 735, there shall be excluded nontaxable in- 
come from exempt excess output of mines and timber blocks provided 
in sectic n 735 ; iu the case of a natural gas company, as defined in seo- 
tion 735, there shall be ex< luded nontaxable income from exempt excess 
ouput ptovided in section 73' : and in the case of a producer of minerals, 
or a producer of logs or lumber from a timber block, there shall be 
excluded nontaxable bonus income provided in scetion 735. In respect 
of nontaxable bonus income provided in section 735 (o), a corporation 
described in section 735 (c) (2) shall be deemed a producer of minerals 
for the purposes of this sub-paragraph.’ * 

(f) Taxable years to which certain Amendments Applicable- — The amend- 
ments made by this section with nspeit to lessors of mineral properties which were 
in operation during the base period, and with respect to lessors of timber blocks, as 
defined without regard to the amendments made by this section, which were in 
operation during the base period, and with respect to natural gas companies, shall 
be applicable with respect to taxable years beginning after 31st December 1941. 

Sec 209 —EXEMPT CORPORATIONS. 

(a) Corporations subject to Title IV of the Civil Aeronautics Act of 1938.— 

Seotion 727 (h) (exempting certain corporations subject to Title IV of the Civil 
Aeronautics Act of 1938) is amended by adding at the end thereof the following new 
sentence : “Such exclusion from gross income for such year shall also be made in 
computing the unused excess profits credit adjustment for any other taxable year, 
but only for the purpose of determining whether the corporation is exempted by this 
sub-section from the tax ire posed by this chapter for such other taxable year.” 

(b) Retroactive effect. — The amendment made by this section shall be effeotive 
as if it were a pait of the Excess Profits Tax Act of 1940 on the date of the enact- 
ment of suoh Act. 

PART II— POST-WAR REFUND OF EXCESS PROFITS TAX 
Sec 250.— 

(a) Credit in Case of Fiscal Year Beginning in 1941 and Ending After 
June 30, 1942.— The labt sentence of section 780 (a) (providing for a post- war refund 
of excess profits ta*) is amended to read as follows: “For the purposes of this part, 
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in the case of a taxpayer whose tax is determined under section 710 (a) (3), the 
term tax imposed under this subehipter 9 means the portion of he tentative tax 
determined under section 710 (a) (d) (B).” 

(b) Trnsfers to Successors of Taxpayer.— Section 780 (e) (relating to term 
and maturity of bonds) is amended by inserting after “pledge, hypothecation, or 
otherwise” the following: “except to a successor as defined in sub section (g),” 

(c) Exception of Proceeds From Tax. -Section 780 (d) (relating to exemption 
of proceeds of bonds from tax upon redemption) is amended by inserting after 
“such bond” the following: 4, paid to the taxpayer”. 

(d) Rigdts and Liabilities of Successor — Section 780 (relating to post-war 
refund of excess profits tax) is amended by inserting at the end thereof the 
following: 

“(f) flights and Liabilities of Successors of Taxpayer. — Subject to, and to the 

extent provided in. regulations prescribed by the Secretary, a successor of the tax- 
payer shall suceed to all the rights and liabilities of the taxpayer under this 
part. 

“g) Definition of Successor’ — For the pur post's of this part the* term 'successor’ 
means such person or persons who succeed, either directly or through one or more 
other p n rsons, to ownership of property of the taxpayer, as the Secretary may be re- 
gulatsons prescribe.” 

(e) Effect of refunds — Section 781 (b)(rclating to effect of refunds) is amen- 
ded to read ae follow: 

“(b) Effect of refunds-— In the case af an overpayment of the tax impo>ed 
by this subchapter for any taxable year foi which a credit is provided in section 780 
(a), the credit, if any, provided in such section for such taxable year existing in 
favour of the taxpayer shall be reduced by an amount equal to 10 per centum of the 
excess of the tax imposed by this subchapter on the bosis of which such tax (in ses- 
pect of which the internal rovenue refund or oredit is made) was previously compu- 
ted and paid, over the tax imposed by this subchapter as determined Jin connection 
with the determination of the amount of the overpayment . In such a » ase, if such 
credit provided in section 780 (a) for such taxable year is loss than the amount by 
which it is required to be reduced, or if Jthere is no such credit then existing in favour 
of ahe taxpayer, the excess of suoh amount over the amount of such credit, if any 
shall constitute a charge against the taxpayer to be applied in reduction of the 
amount of the bonds previously issued to the taxpayer under section 710 (b) with 
respect to such taxable year If the bonds issued with respect to such taxable year 
are not made available for the purpose of such reduction or the amount of such 
bonds so made available is less than the amount of such charge, suoh char ge or the 
excess of suoh charge ov< r the amount of such bonds so made available, a 8 the case 
may be, shall he applied at the time of the credit or refund (or as of the time of the 
maturity of bonds issued with respect to such taxable year, if that time ie earlier) 
in reduction of the amount of the credit or refund of the overpayment of the tax.” 

(f) Limitation on postwar Credit. — Section 781 (d) (relating to the limitation 
on the post- war credit or refund of excess profits tax) is amended to read as 
follows: 

,f (d) Limitation,— 

“(1) General rule —The credit under section 780 (a) for any taxable year 
shall not be greater than the excess of the amount of the tax paid under 
this sub-chapter to the Unised States (and not oredited or refunded 
under the internal revenue laws) in respect, of such year over the amount 
of tax which would be payable to the Unided States if the excess profits 
tax rate w<re 85 1/2 per oentum, or, if the limitation of section 710 (a) (1) 
(B) is applicable, if the amount determined under suoh section were 
joduQed by 10 per centum, 



U. S. A. REVENUE ACT, 1943 


15 


"(2) Special rule in case of fiscal years biginning in 1941 and ending after 
30th June 1942 —In the ease of a taxable year beginning in 1941 and 
ending after 30th June 1942, the credit under section 780 (a) for such 
taxable year shall not be greater than the excess of the tax paid under 
this biib-chapter to the United Stales for such taxable year (and not 
credited or refunded under the internal revenua laws) over the amount 
of tax which would be payable to tbe United States under this sub- 
chapter if the portion of the tentative tax determined under section 710 
(a) (3) (B) were reduced by 10 per centum. 

“(3) Special rule in case of certain fiscal years beginning in 1943. — In the 

ease of a taxable year beginning in 1043 and ending in 1944, the credit 
under section 780 (a) for such taxable year shall not be greater than the 
excess of the tax paid under this sub«chayter to the" United States for 
such taxable year (and not credited or refunded under the internal 
revenue laws) over the amount which would be payable to the United 
States if — 

“(A) in the computation under section 710 (a) (6) (A) the excess profits 
tax rate were 81 per cent, or, in case the limitation of section 710 
(a) (1) (B) is applicable in such computation, if the amount deter- 
mined under such section 710 (a y (1) (B) were reduced by 10 per 
centum, and 

“(B) in the computation under section 710 (a) (6) (B) the excess 
profits tax rate were 85 1/2 per centum, or, in case the limitation 
of section 710(a) (1) (B) is applicable in such computation, if 
the amount determined under such section 710 (a) (1) (B) were 
reduced by 10 per centum/’ 

(g) Taxable years to which Applicable — The amendments made by sub-seo- 
tions (b), (c) and (d), and tin* amendments made by sub section (e) (except with 
respect to credits or refunds made on or prior to the date of the enactment of this 
Act) shall be effective as if made by seotion 250 of the Revenue Act of 1942. The 
amendment made by sub-section (a), and the amendment made by sub- section (f) 
inserting a new paragtaph (2) of section 781 (d) of the Internal Revenue Code, shall 
be applicable with respect to tax able years beginning in 1941 and ending after 30th 
June 1942. The amendment made by sub-section (f) inserting a new paragraph (3) 
of section 7S1 (d) of the Internal Revenue Code shall be applicable with respect to 
taxable years be ginning in 1943 and ending in 1944. 

Sec. 2 51. -TECHNICAL AMBNDMENT TO CREDIT FOR DEBT RETIREMENT 

(a) In General —Section 783 (b) (2) (relating to a limitation on tho oredit of 

debt retirement) is amended to read as follow: — % 

“(2) An amount equal to 40 per centum of the amount by which (A) the 
amount of indebtedness as of September 1, 1942, or (B) the smallest 
amount of intebtedness as of the close of any preceding taxable year 
ending after September 1, 1942, whichever amount is the lesser, exceeds 
the amount of indebtedness as of the close of the taxable year.” 

(b) Taxable Years to which applicable —The amendment made by subsection 
(a) shall bo applicable with respect to taxable years beginning after Septembor 
1, 1942. 

(e) Election with respect to prior Taxable Years.— If by reason of the amend- 
ment made by subsection (a) a taxpayer would be entitled, had the election provided 
for in section 783 (a) of the Internal Revenue Code been duly made, to take any 
credit under suoh section with respect to a taxable year ended prior to the date of 
the enactment of this Act in any amouni to which such taxpayer would not ba 
entitled were it not for 9uoh amendment, the election of the of the taxpayer to take 
suoh oredit in suoh amount may be made within ninety doys after ths date of the 
euaotment of this Aot. 
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Short title. 

1. This Ordinance may be c ited as the Excess Profits Duty Ordinance, No. 38 
of 1941. 

Imposition of excess profits duty. 

*2. (1) There shall be changed, levied, and paid on the amount by which the 

profits arising from any business to which this Ordinance applies (other than the 
business of an agricultural undertaking or any business of mining plumbago), in 
any accounting period ending after the first day of January, nineteen hundred and 


‘(Sec. 2 39 of 1942) 
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forty-one, exoeed, by more than three thousand rupees, the pre-war standard of 
profits as defined for the purposes of this Ordinance a duty (in the Ordinance referred 
to as “exoess profits duty”) of an amount equal to fifty per centum of that exoess. 

*(l-a) There shall be charged, levied, and paid on the amount by which the 
profits arising from the business of an agricultural undertaking or any business of 
mining plumbago, in, any accounting period ending after the first day of January 
one thousand nine hundred and forty- two, exoeed, by more than three thousand 
rupees, the pre-war standard of profits as defined for the purposes of this ordinanoe, 
excess profits duty of an amount equal to fifty per centum of that excess: 

•(•Provided, however, that in the case of any business of mining plumbago, if 
the taxpayer so elects, the excess profits duty to be charged, levied and paid shall, 
in lieu of the aforesaid amount, be an amount which — 

(a) in respect of any accounting period ending on or before the first day 
of January, one thousand nine hundred and forty-four, is equal to thirty 
per centum; and 

(b) in respect of any accounting period ending after the first day of January, 

one thousand nine hundred and forty-four, is equal to twantv per 
centum, 

of the total profits aring from that business in that accounting period, tho amount of 
such total profits being determined in accordance with section 4 and without regard 
to provisions of section 11. 

(2) For the purposes of this Ordinance, the accounting period shall be taken 
to be the period for which the accounts of the business have been made up; and 
where tho accounts of the business have not been made up for any definite period 
to for the period for which they have been usually made up, or where a year or 
more has elapsed without accounts being made up, the accounting period shall, 
for the purposes of this Ordinance, be taken to be such period not being more than 
thirteen months ending on such date as the Commissioner may determine. 

(3) Where any accounting perion is a period other than a year, the preceding 
provisions of this section shall have effect as if there were substitute 1 for the sum 
of the three thousand rupees an amount which bears to hat sum the same proportion 
as the number of days in that period bears to the number of days in the relevant 
year. 


|(4) Where a business was being carried on on the first day of January, 1941, 
this Ordinance shall apply to the profits therefrom for a period of five years from 
the date of commencement of the first accounting period Where a business was or 
is commenced after the first day of January, 1941, this Ordinance shall apply to the 
profits therefrom for the period from the date of commencement to the 31st day of 
December, 1945. 

♦Provided, however, that the preceding provisions of this sub-section shall, in 
their application in the case of the business of an agricultural undertaking or of any 
business of mining plumbago, have effect as thaugh — 

(а) for the references to the first day of January, 1941, there were substituted 

references to the first day of January, 1942 ; and 

(б) for the reference to a period of five years there were substituted a refe- 

rence to a period of four years. 


*(Seo. 2 39 ef 1942.) 
t(8eo. 2 39 of 1944,) 
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Businesses to which excess profits duty applies 

3. — (1) The provisions of this Ordinance shall apply to any business of any 
description (whether continuously carried on or not) which is carried on in Ceylon by 
any person, whether resident or non-resident, or is owned or carried on in any place 
other than Ceylon by a person resident in Ceylon, except — 

(a) any business the profits of which aie exempt from income-tax under sec- 
tion 7 of the income Tax Ordinance ; 

*(b) any business of life assurance ; 

(c) any agricultural undertaking for the production of paddy ; 

(d) any employment by an employer ; and 

(e) any profession the profits of which are dependent mainly on the persona[ 

qualifications of the person by whom the profession is carried on and 
in which no capita) expenditure is required or only capital expenditure 
of a comparatively small amount. 

but including — 

(i) the business of any person taking commissions in respect of any 
transactions or services rendered ; and 

(ii) the business of any agent of any description not being a commer- 
cial traveller or an agent whose remuneration consists wholly of 
a fixed and definite sum not depending on tlm amount of business 
done or any other contingenc y ; 

♦Provided that all businesses of Hie like nature in one ownership shall be deemed 
to be one busiiie-s for the purposes of this Ordinance, however, that an agricultural 
undertaking for the product i >n of coconuts shall n >t he deemed to b ‘ ot the like 
nature as an agricultural undertaking for the production of Hu, rubber or any other 
agricultural product. 

j(l-A) A business owned by a married woman shall not be deemed to be in the 
same ownership as a business owned by her husband 

(2) Where the functions of a company oi body of persons consist wholly or 
mainly in the holding of in ve.Ntmt nts or immovable property, the holding of the 
investments or property shall be deemed, for the purposes of this Ordinance, to be a 
business carried on by the company or body of persons 

(3) Where, under the Income Tax Ordinance, the profits of any business or of 
any part of any business aie deemed to arise in or to be derived fiom Oeyione, that 
business or part thereof Hi til, for the purposes of this Ordiu nice, be deemed to be a 
separate business carried on in Ceylon. 

(4) Where a person resident in Ceylon is a partner in a partnership which 
carries on a business wholly outside Ceylon, that business shall be deemed to be a 
business to which this Ordinance applies, but only to the extent of the share or 
inteieat therein ol the partner who is a person resident in Ceylon. 

(5) Where the owner of any agricultural und staking carries on in connexion 
with that undertaking any subsidiary undertaking or any manufacturing process 
such subsidiary undertaking or manufacturing process, as the case may be, shall be 
deemed to be part of the agricultural undertaking carried on by such owner : 

Provided that where such owner purchases more than half the agricultural pro- 
duce which is dealt with in such undertaking or process, the whole of such under- 
taking or prooess shall be deemed to be a business other than an agricultural under- 
taking. 
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*( 6 ) In any case where the business of minjng plumbago Is carried on on any 
land, and any person, having any interest in the land whether &b owner, lessee, usli- 
fruotuary mortgagee, trustee, executor or administrator, or being or having been 
vested with any right to mine plumb&gc on that land, receives or is entitled to re- 
oeive, by way of rent, royalty or otherwise, any payment the amount of which is 
determined by reference fto the quantity of plumbago won from such land or to the 
amount of the profits of such business, then notwithstanding that such person may 
not be a partner in auoh businoss, the amount of such payment shall be deemed for 
the purposes of this Ordinance to be moneys accruing to that person from a business 
of mining plumbago oarried on by him. 

*(7) Where any person receives or is entitled to receivo a Bhare in the profits 
of the business of an agricultural undertaking or any business of mining plumbago, 
whether aa oo-owner, joint owner or partner, the Commissioner may in his discretion 
direct that the share of such person in the profits arising from such business shall be 
deemed for the purposes of this Ordinance to be the profits of a business separately 
carried on by that person ; and the Proviso to sub section ( 1 ) shall apply accordingly 
in any such case if any other business of a like nature is carried on by that person. 

Determination of profits. 

4 . ( 1 ) The profits arising from any business to which this Oidiaauce applies 

shall be separately determined for the purpose of this Ordinance, but shall be bo 
determined in like manner and on the same principles as the profits of the business 
are or would be determined for the purpose of income tax, subject to the following 
modifications and general provisions:— 

(а) Save as is provided in this Ordinance, no deduction or allowance shall 
made in respect cf losses incurred in any other business or in any period 
other than the aocountng period. 

( б ) Sums payable for the accounting period by way of interest on money 
borrowed for the purposes of the business, or by way of any annuitv, 
ground rent or royalty payable in respect of the business Bhall be 
allowed as deduction s in computing the profits: 

Provided that no deduction shall be allowed in respect of interest on a 
loan secured by the hypothecation of assets not forming part of the 
aBse^ of the business, 

(c) Deductions for wear and tear, renewals and bad debts, and for other 
expenses, shall be only of such amount as appears to the Commissioner 
to be reasonably and properly attributable to the accounting period. 

{d) Any deduction allowed for the remuneration of directors, managers and 
and persons concerned in the management of the business shall not, 
unless the Commissioner otherwise directs, exceed the sums allowed for 
those purposes in the last pre-war trade year (or a proportionate part 
thereof as the case may require) where a business has a pre-war trade 
year; and, where a business has no pre-war trade year, the deduction to 
be allowed for such remuneration shall be determined by the 
Commissioner. 

(e) Where it appears to the Commissioner that any transaction is artificial 
or fictitious or that any disposition is not in fact given effect to or that 
any transaction or disposition has been entered into either wholly or 
partly with a view to the avoidance of excess profits duty, he may 
direct that such transaction or disposition shall be disregarded for the 
purposes of tho imposition, assessment and reoovery of excess profits 
duty. 


♦< 800 . 3, 39 of 1942) 
t(S»o. 3, 39 of 1944). 
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(f) Any person dissatisfied with a deoision or direction of the Commissioner 

under paragraph ( d ) o: paragraph ( e ) of this section may within fourteen 
days of the intimation to him of such decision or dneotion, whether 
by the issue of a notice of assessment or otherwise appeal by notice in 
writing to the Financial Secretary against such decision or direction; 
and the deoision of the Financial Secretary upon any such appeal shall 
be final. 

(g) Where in the oase of any business:— 

* v i.) the pre-war standard of profits is taken L to be the percentage 
v * standard as hereinafter defined or to be an amount specified in 
any of the provisions of section 6(5); and 

(ii.) the net result of the business during the three last pre-war trade 
years has shown a loss; and 

(iii.) any part of the profits of that business during an accounting 
period has been applied in extinction of that loss, 

then in determining the profits of that business for suoh period, a 
deduction shall be allowed equal to the amount of profits so applied. 

*(h) In determining the profits of a business, no account shall be taken of any 
interest, dividends or rents received from investments or from immov- 
able property except in the case of businesses consisting wholly or 
mainly of the holding of investments or immovable property. 

tFor the purposes of this paragraph, “investment’" shall be deemed to 
include moneys which are not required for the purpose^ of a business, 
but shall not include any such part of any investments in any loan 
issued by the C4overDment of Ceylon as may be deemed, under section 
10 (5B), to be moneys required for the purposes of a business. 

(i) In determining the profits of the first accounting peiiod or of any 
subsequent accounting period, there shall not be taken into oeeount any 
sumB recovered during any such accounting peiiod in iespect of bad 
or doubtful debts for which deductions were allowed in determining for 
the purposes of the Income Tax Ordinance the profits of any period 
prior to the first ocoounting period; but any sums which may be 
recovered after the end of any such accounting period in respect of 
bad or doubtful dobts for which deductions ware made in determining 
the profits of that accounting period shall be liable to excess profits 
duty as if they formed part of the profits of that accounting period. 

The preceding provisions of this paragraph shall have no application in the 
determination of the profits of any pre-war trade year. 

(?) In case of any contract extending beyond one accounting period from the 
date of its commencement to the completion thereof and only partially 
performed in any accounting period, there shall (if the Commissioner so 
directs) be attributed to each of the accounting periods in which such 
contraot was partially performed, such proportion of the entire profits 
or loss or estimated profits or loss in respect of the complete perform- 
ance of the contract as shill be properly attributable to such accounting 
periods respectively, having regard to the extent to which the contract 
was peformed in suoh periods. 

(k) No deduction shall be allowed in respect of amounts paid or payable in 
Ceylon as excess profits duty, or interest thereon, or as income tax, or in 
respect of any amounts paid or payable in any other territoiy by way 


«\See. 4 39 of 1942), 
t(8co. «, 6 •( 1942). 
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of any tax or ducy (by whatever name called) which in the opinion of 
the Commissioner, is a tax or duty of the like nature to that imposed 
under the Income Tax Ordinance or this Ordinance; Provided that in the 
case of income arising outside Ceylon, any suoh tax or duty, (other than 
a tax or duty in respeot of which relief is granted under Section 16 or 
Empire tax a defined for the purposes of section 46 of the income tax 
Ordinance) shall be allowed as a deduction. 

+(l) In determining the profits arising in any accounting period or pre-war 
trade year from any busines of mining plumbago* a deduction shall be 
made in respect of expenditure incurred during that aooounting period 
or pre-war trade year for the purqose of prospecting for plumbago or of 
sinking plumbago pits. 

*(tn) In determining the profits arising from the business of an agricultural 
undertaking for the production of tea or of rubber, there shall be added 
to the net proceeds of the sale of any tea or rubber whieh is produced 
in the course of that business and which is sold on any date in any 
accounting period, being a date later than the ninth day of July, nine- 
teen hundred and forty-one, a sum determined as hereinafter provided 
representing the amount levied in respect of the additional export duty 
whieh was imposed on tea or on rubber, as the casa may be, with effect 
from the tenth day of July, nineteen hundred and forty-one ; such sum 
shall be determined at the rate, in the case of tea, one and a half cents 
per pound so sold, and in the case of rubber, of two and a half cents per 
pound so sold : 

fProvided that where, in the case of any business of an agricultural under- 
taking for the production of rubber, relief, on aooount of intensive pro- 
duction granted under section 4A in respect of any accounting period 
ending after the first day of January. One thousand Nine hundred 
and Forty-three, the total sum to be added under the preceding provi- 
sions of this paragraph shall be reduced by a sum determined at the 
rate of one and a quarter ODnts for each pound of rubber in respect of 
which such relief is granted under sub-section (1) (c) or sub-section (l) 
(d( (i) of that *>eotion, and at the rat e of two and a half cents for each 
pound of rubber in respect of which such relief is granted under sub- 
seotion (1) (d) (ii) of that section. 

*(») In determing the profits arising from any business of maining plumbago, 
there shall be added to the nett proceeds of the sale of any plumbago 
which is obtained in the course of the business f otherwise than by way 
of purchase or gift) and which is sold or exported by the person carrying 
on th ft business on any date in any aooounting period, being a date 
later than the ninth day of Julv, one thousand nine hundred and forty- 
one, a sum determined as hereinafter provided representing the amount 
levied in respect of the exnort duty imposed on plumbago with effect 
from the tenth dav of July, nineteen hundred and forty-one: such sum 
shall be deterra inod at the rate of one rupee per hundred -weight of such 
plumbago so sold or exported. 

(2) For the purposes of this Ordinance, the amount of a loss shall be deter- 
mined in the manner provided in this Ordinance for the determination of profits. 

Belief in respect of ixtensive production of rubber. 

4A. (1) In determining the profitt fer any accounting period edding after the 
first day of January, 1942. from the business of an agricultural undertaking for the 


*(3eo. 4, 39 of 1042). 
tfiw.4, 19 of 1944). 
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production of rubber, a deduction oa aocount of the intensive production of rubber* 
on any estate shall b* made in accordance with the following provision* : — 

(<i) in any case whore the accounting period falls wholly within^ a year of 
control, the standard production of the estate for the accounting period 
shall be deemed to bo an amount which bears to the standard produo* 
tion for that year of control the same proportion as the number of days 
in the accounting period bears to the total number of days in that year ; 

(b) in any case where the accounting period falls within two years of oontrol 
(hereinafter referred to, respectively, as the “the first year*’ and “the 
second year**), the standard production of the estate for the accounting 
period shall be specially computed for the purposes of this section and 
shall be deemed to be the total of— 

(i) an amount which bears to the standard production for the first 
year of control the same proportion as the number of days in 
the accounting period which fall within that, year bears to the 
total number of days in that year ; and 

(ii) an amount which bears to the standard production for the scoond 
year of oontrol the same proportion as the number of days in the 
accounting period which fall within the second year bears to the 
total number of days in that year ; 

(r) where the number of pounds of rubber produoed on the estate during the 
accounting period exceeds 75 per centum of the standard production for 
that accounting period, but does not exceed such standard production, 
a deduction shall be made of an amount equivalent to one-half of the 
profits arising in respect of suoh excess production ; 

(d) where the number of pounds of rubber produoed on the estate during 

the accounting period exceeds the standard production for that accoun- 
ting period, a deduction shall be made — 

(i) of an amount equivalent to one-half of the profits arising in respect 
of 25 per centum of such standard production ; and 

(ii) of an amount equivalent to the whole of the profits arising in res- 
pect of the number of pounds produced in excess of suoh standard 
production ; 

(e) for the purposes of the preceding paragraphs, the profits in respect of 

each pound of any excess production shall be determined by dividing 
the net profits of the whole estate ascertained in aooordanoe with this 
Ordinance, (before any adjustment is made under section 11), by the 
number of pounds of rubber produoed during the accounting period. 

(2) AU d eductions authorised under this section shall be separately determined 
in relation to each estate registered under the Rubber Control Ordinance, No. 63 of 

urn. 


(3) Notwithstanding anythiug in section 9, no deduction shall be made under 
this section in determining the profits of any per- war trade year. 

(4) In this section — 

“estate” and “year of oontrol” have, respectively, the same meaning as in 
the Rubber Control Ordinanoo, No. 63 of 1938 5 

“standard production”, when used with reference to a year of control— 

•(8*c. 6, 39 of 1942), ~ 
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(a) means the amount of the standard production of the estate for 
the year as determined under the aforesaid Ordinance ; or 

(ft) in auy oase where any area or areas on the estate have been re- 
planted, and the quantity of rubber (hereinafter referred to as 
“the first quantity”) produced from such area or areas in that 
year is less than the quantity of rubber (hereinafter referred to 
as “the second quantity”) which, in the opinion of the Commis- 
sioner, fairly represents the amouut included in respect of such 
area or areas in the standard production of that estate for that 
year as determined under that Ordinance, means the amount of 
the standard paodudion so determined, reduced by the difference 
between the second quantity and the first quantity. 

f(4-A) The provisions of this section shall apply in the oase of small holdings 
within the meaning of the Rubber Control Ordinance, No. 03 of 1938, in like manner 
as they apply in the oase of estates. 

(5) The Governor may, by Order published in the Gazette, make provision 
prescribing the circumstances in which, and the terms and conditions subject to which 
relief may be granted in respaet of the iutensive production of rubber in any plaoe 
outside Ceylon in eases where excess profits duty is payable under this Ordinance 
on the profits arising from the production of su<'h rubber. 

Apportionment of profits 

J5. Where fir the purposes kf tbie Ordinance it is necessary to determine the 
profit or loss for any period for which aooounts have not been made up, it shall be 
lawful to divide and apportion to specific periods the profits or loss for any period 
for which accounts have bten made up or to aggregate any such profits or losses or 
any apportioned parts thereof; and any such apportionment shall, unless the Com- 
missioner otherwise directs, be made in proportion to the number of days in the 
respective periods. 

Determination of pre-war standard 

6- (1) For the purposes of this Ordinance, the pre-war standard of profits of 

any buidness shall, subject to the provisions of this Ordinanoe, be taken to be the 
amounts of iho profits arising from that business on the average of any two of the 
three last pre war trade pears to be selected by the taxpayer. 

Where owing to the recent commencement of a business there have not been 
three pre-war trade years, but there have been two pre-war trade yaars, the pre- 
war standard of profits shall, subject to the provisions of this Ordinanoe, be taken 
to be the amount of the profits arising from the business on the average of those 
two years or, at the option of the taxpayer the profits arising from the business 
during the later of those two years; and where the have not been two pre-war trade 
years, but there has been one pte-war trad© year, the pre-war standard of profits 
shall, subjeot to the provisions of the Ordinance, be taken to be the profits arising 
from the business during that year. 

The pre-war standard of profits determined under the preceding provisions 
of this sub-section is hereafter in this Ordinanoe referred to as the “ profits 
standard”. 

l(l-a) For the purposes of computing the excess profits duty payable in respect 
of any accounting period ending after the first day of January, one thousand nine 
hundred and forty-four, the pre-war of profits of an agricultural undertaking shall 
Q ot be taken to be less than an amount determined— 

(a) in respect of areas which, at the commencement of that accounting 
perioa, are mature or are occupied by sny building used for the purposes 
of the undertaking at the rate— 

t(8do, 5, 30 of 1944)! ~” 
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(i) of eighty-five rupees for each acre, in the case of tea, or 

(ii) of sixty -five rupees for each acre in the oas*- of rubber, or 

(iii) of fifty-five ruppeess for each acre, in the case of any other agricul- 

tural produet: and 

(6) in respect of any area whioh, at the commencement of that accounting 
puiod, is inter} dan ted with two or more agricultural products or is not 
a mature area, at such rate an the Commissioner may deem reasonable 
in the circumstances of the case, having due regard to the rate pres- 
cribed in paragraph (a) in respect of the mature area: 

Provided that the minimum rate prescribed in paragraph (a) (iii) of this seof 
t ion shall not apply or be deemed to apply to any area in respect of whioh relie- 
has been allowed under the provisions of the Compulsory Food Production (Tax 
Relief) Ordinance, Xo. 10 of 1943; 

And provided further that where there is outstanding any debt secured by a 
charge upon the assets of the undertaking, th re shall be deducted from the amount 
determined as hereinbefore provided a sum equal to the interest payable for the 
accounting period on the amount of the debt so outstanding. 

For the purposes of this sub-section, an area shall be deemed to be mature if, 
but only if, it is fully planted with an agricultural product and suoh plantation is 
in full bearing. 

(2) Where it is shown to the sati^faoti m of the Commissioner that the amount 
of the profits standard is loss than the percentage standard as hereinafter defined, 
the pre-war standard of profits shall be taken to be the percentage standard. 

(3) Whero there has not been one pre-war trade year, the pre-war standard of 
profits shall be taken to be the percentage standard: 

Provided that where the business is an agency or business of a nature involving 
capita) of a comparatively small amount, the pre-war standard of profits may, if 
the taxpayer so elects, be computed by reference to the profits arising from any 
trade, business, office, e nployment or profession of any sort, whether liable to excess 
profits dutv or not, carried on by him before his new business commenced as if it 
was the same business; but only to the extent of which the income from the former 
trade, business, office, employment or profession has been diminished. 

t(3-A) For the purpose of computing che excess profits dutv payable in respect 
of any accounting period ending after the first day of January, one thousand nine 
hundred and forty-four, the pre-war standard of profi(s of an agricultural under 
taking shall not in any case bo taken to be the percentage standard. 

(4) The percentage standard shall, for the purposes of this Ordinenoo, be 
taken to be an amount equal to ten per centum of t l >e capital of the buaint ss existing 
at the end of the last pre-war trade year, or where there h&g not been one pre-war 
trade year, at the date of the commencement of th<* busings. Sush capital shall be 
determined in the manner hereinafter provided. 

(5) Notwithstanding anything in the preceding provisons of this section- 

fa) where the pre-war standard of profits of any business as determined 
under such preceding provisions is less than four thousand rupees, the 
pre-war standard of profits of that business shall, save as otherwise pro- 
vided in paragraph (6) or paragraph (c), be taken to be four thousand 
rupees ; 

( b ) where, in the case of the business of a partnership or of a Hindu undivid- 
ed family comprising two working partners or working members, as the 
case may.be, the pre-war standard of profits as determined under such 
preceding provisions is less than seven thousand rupees, the pre-war 
standard of profits of that business shall be taken to be seven thousand 
rupees \ 


t(8e* ft, m of 1044). 
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(c) where, in the cases of the busines of a partnershsip or of a Hindu undivi- 
ded family comprising three or more* working partners or working mem- 
bers, as the case may be, the pre-war standard of profits as determined 
under suoh preceding provisions is less than ten thonsand rupees, the pre- 
war standard of profits of that business shall be taken to be an thou- 
sand rupees. 

Where in any case referred to in paragraph (b) or paragraph (c) there is, in any 
accounting period, a change in the number of working partners of working members 
of a partnership or of a Hindu undivided family, as the case maybe, the pre-war 
standard of profits of the business of auoh partnership or family shall, for the purpo- 
ses of the application of the provisions of this Ordinanoo in respect of that Account- 
ing period, be determined by reference to the number of working partners or working 
members at the commencement of that accounting period 

(6) For the purposes of this section, a pcson shall not be deemed to be a woik- 
ing partner in a partnership or a working member of a Hindu undivided family un- 
less he — 

(a) has attained majority ; and 

(b) (i) devotee his full time to the business of such partnership or family, or 

(ii) if he is engaged in any other business or in any profession or em- 
ployment, devotes more than half of his working time to the con- 
duct of the business of such parnership or family : 

Provided that no person «hall, for the purposes of the seotioD, be deemed to be 
a working partner in a partnership unless he has a share in the eapital of that part- 
nership. 

Adjustment where accounting period is other than a year. 

7. Where the accounting period fur which the excess profit* duty is to be as- 
sessed is other than a year, the amount of the pro war standard of profits shall be a 
proportionate amount calculated by reference to the number of days in that account- 
ing period 

Profits standard on change of ownership. 

8. — ( i) Where since the commencement of the three last pre-war trade years a 
business has changed ownership, the provisions of this „ Ordinance shall apply as if a 
new business had been commenced on the change of ownership, except in a case where 
the taxpayer makes an application that the provisions of this Ordinance should apply 
uk if the business had not changed ownership : but in that case such modification- 
(if any) shall be made in the application of this Ordinance as may be necessary to 
make the basis on which the profits standard is computed the same as that on whi<di 
the profits of the accounting period are computed : 

Provided that where on a change of ownership during any accounting period a 
new business is deemed to have commenced, the pre-war standard of profits of that 
new business for the purpose of this Ordinance shall be the same as that which ap- 
plied to the business before the change of ownership, unless the pre-war standard of 
profits was, prior to such oliange of ownership, determined in accordance with tho 
provisions of scotion f> (f>) ; and in computing the capital employed after the change, 
no regard shall be had to the price paid or other consideration for the transfer of the 
business or any of the assets thereof on the occasion of t he change. 

fProvided further that in the case of agricultural undertakings, where, an es- 
tate s or a part of an estates has changed ownership on or after the first day of April, 
one thousand nine hundred and forty-one, the pre-war standard of profits applicable 
to the new owner of the estate or part of the estate— 


t(S*o. 7, 39 of 1944). 
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(i) in respect of any accounting period ending on or before the first day o { 
January, one thousand nine hundred and forty-four, shall not be taken 
to be more than the pre-war standard of profits applicable to the pre- 
vious owner ; and 

(ii) in respect of any accounting period ending after the first day of January, 
one thousand nine hundred and forty-four, shall be the amount deter- 
mined under section 6(lA)or, if the new owner so elects the profits 
standard applicable to the previous owner ; 

and in computing the capital employed after the change, no regard ohall be 
had to the prioe paid or other consideration for the transfer of such estate or 
part of the estate. 

(2) In the case of a partnership, a change of ownership shall be deemed to take 
place within the meaning of this section were any person cease to be a partner or any 
new person is taken into partnership. 

Determination of profits of pre-war trade pear. 

9.— •Subject to the provisions of section 4 (1 ) (i), the profits of any pre-war 
trade year shall be computed on the same principles and subject to the same provi- 
sions as the profits of the accounting period are oom pitted. 

Determination of capital 

f 10. — (1) Subject to the provisions of sub-section (2) to (4-A), the amount of the 
capital of a business shall, so far as it docs not consist of money, bo taken to be — 

(a) so far as it oonsists of assets acquired b\ purchase, the price at which 
those assets were acquired, subject to any proper deductions for deprecia- 
tion, or for unpaid purchase money ; and 

(b) so far as it consists of assets being debts due to the business, the nominal 
amount of those debts subject to any reduction which hns been allowed 
in respect of those debt^ for income tax purposes ; and 

(c) so far as it consists of assets acquired by gift or under tin !a>t will or on 

the intestacy of a deceased person, the value of t h»- as^et^ at the date 
of the gift in the case of a gift or at the date of the death in the case of 
a devise or inheritance, subject in each onse to any proper deduction for 
depreciation since such date. 

(2) Whereon the transfer of any property prior to the first day of beptomber, 
1939, whether by way of sale, gift, bequest, devise, inheritance or otherwise, the 
consideration for or value of that property is expressed in any instrument or in any 
inventory filed for the purposes of , administration. the consideration or value so 
expressed shall, for the purposes of this Ordinnnce, be deemed to he th<* value of 
that property at the date of such transfer. 

(3) Where any asset has been paid for otherwise than in cadi, the cost prioe of 
that asset shall be taken to be* the value of the consideration at the time the asset 
was acquired, but where a business has been converted into a. company and the 
shares in the company are wholly or mainly held by the person who was owner of 
the business, no value shall be attached to those shares so far as they are represented 
by goodwill or otherwise than by material assets of the company unies^ the Commis- 
sioner ia special circumstances other wis * directs. Patents and secret processes shall 
be deemed to be material assets. 

(4) Any capital which is pioved to the satisfaction of the Commissioner to have 
been introduced into the business after its acquisition, or profits so proved to have 
been employed to effect permanent additions to or improvements of the assets of the 
business, shall be treated as capital employed in the business, subjeot to any neoessarv 
deduction for depreciation and for assets disposed of or lost. 


t(Sto. • 39 of IM)> 
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♦(4- A) In computing the capital of the business of an agricultural undertaking, 
the value of any mature area of an estate, inclusive of all buiidings on suoh area 
which are used or occupied for the purposes of the business, shall not in any case be 
taken to be leaf than an amount determined at the rate — 

(а) where the area is planted with tea, of eight hundred rupees per acre; or 

(б) where the area is planted with rubber, of six hundred rupees per aore; or 

(c) where the area is planted with cooonut, of five hundred rupees per 
acre, 

and the value of any area, other than a mature area, which is plnnted or 
interplanted with tea, rubber or coconut, shall not be taken to be less than 
such an amount as may be reasonable in the circumstances of the case, having 
regard to the rate per acre prescribed by the preceding provisions of this 
sub section in relation to a mature area planted with tea, rubber or cocount, 
as the case may be. 

In this sub-section, “mature area” means an area fully planted with tea or 
with coconut, the bushes, trees or palms on which are in full bearing. 

t(6) Any capital the income from which is not taken into account for the 
purposes of section 4 (1), and any moneys not required for the purposes of the 
business, shall bo deducted in computing the capital. 

(5A> The amount of the moneys which shall at the commencement of any 
accounting period be deemed, within the meaning of sub-section (5;, to be required 
for the purposes of any business shall be the aggregate of — 

(а) the amount of the moneys employed for the purposes of that business 
at the end of the last pre-war trade year, or where tkeie was no per- war 
trade year, at the commencement of the first accounting period; and 

(б) the amount by which the suras estimated to be payable during that 

accounting period in respect of income tax, excess profits duty and 
excess profits tax (whether in Ceylon or in any other part of the British 
Empire) on the profits of that business, exceed the sums paid in respect 
♦of the last pre-war trade year or during the first accounting period, ns 
the case may be, in respect of such income tax, excess profits duty 
and excess profits tax; and 

(c) the amount by which the sums paid during that accounting period, by 
way of distribution of profits, exceeds the sums paid, by way of such 
♦distribution, in respect of the last pre-war trade year or during the 
first accounting period, as the case may be : 

Provided, however, that the Commissioner may, in his discretion and having 
regard to the particular oircumstanoes of any cast*, direct that any amount of money 
in excess of such aggregate shall bo deemed to be an amount required for the pur- 
poses of the business, and, in the exercise of his discretion, shall have regard to the 
necessity of retaining in the business an adequate amount of liquid capital in view 
of any special conditions of trade during the accounting period. 

In this sub- section, ‘British Empire” means Great Britain and Northern 
Ireland any other part of His Majesty’s dominions, and includes any British Pro- 
tectorate or Protected State and any territory in respect of which a mandate on 
behalf of the League of Nations has been aocepted by His Majesty. 

(5-B) In any case where, at the commencement of any accounting period — 

(a) the amount of the moneys actually held or kept for the purposes of any 


♦(Sec. 0,39 of 1942), 
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business is less than £he aggregate amount deemed under sub-section 
(5-A) to be required for the purposes of that business; and 

(6) any of the assets of that business consist of investments in any loan or 
loanB issued by the Government of Ceylon, 

a part of such investments the value of which, at par, is equal to the amount 

of the difference between the two amounts referred to in sub* paragraph (a), 

shall be deemed to be moneys required for the purposes of the business. 

(6) Any money borrowed or bebts incurred in connexion with the business or 
•barged upon the assets thereof shall be deducted in computing the oapital — 

Provided that — 

(а) as regards income tax and taxes of a like nature (other than the national 

defence contribution of the United Kingdom), whether payable in 
Ceylou or elsewhere, capital shall he deemed to be reduced by the 
amount of such tax as from the date on which it falls due; and 

(б) as regards excess profits duty (whether payable in Ceylon oi elsewhere) 

and the national defence contribution of the United Kingdom, capita* 
shall be deemed to be reduced by the amount of such duty or contribu- 
tion on the first day after the accounting period in respect of which 
it is payable. 

(7) Where a part of a business is, under the p’ovis'ons of ^notion » (‘1), deemed 
to be a separate business carried on in (Joylon tie' oapital employed in that part, 
whether situate in Ceylon or outside Ceylon, shall be computed separately from any 
other capita] of the person carrying on the budne^; and all reference to capital 
employed in a business shall be construed as references to capital employed in that 
part only of that business: 

Provided that the Commisdoner may, in his discretion, direct that the capital 
of that part of any business which is deemed to he a separate* budne^s in Ceylon 
shall be taken to bo the amount which bea*s to the capital of the entire business the 
same proportion as the grose receipts of th it pu t of the basinet bear to the gross 
receipts of the entire bu.dne.-s. 

|(S) Tn determining capisal for the purposes of the percentage standard under 
seotion b (4), the deductions which ma\ be m ide for depreciation shall include doduc 
tiou a for depreciation due to lapse of tune or thor cause, and shall not be limited to 
tho deduction*-- for depreciation authorised by section 9 (I) of the Income 'Fax 
Ordinance. 

Adjustments for increased or decreased capital. 

11. (l l Where capital has been increased during the accounting period, a 
deduction shall bo made from the profits of the accounting period at ten qer centum 
per annum on the amount by which the ripital has been increased, for the whole 
accounting period if the increased eaj»it il has been employed for the whole accoun- 
ting period if the in Teased capital has been employed for the whole accounting 
period, and if the increased capital has been employed forpart only of the accounting 
period, for thot part of the accounting period. 

(2) Where capital has been decreased during th accounting period, an addi- 
tion shall be made to the profit of the accounting p< riad at ten per centum per 
annum on ihe amovnt by which the capital h is been so decreased, for the whole 
accounting period, if the capital has been decreased for the whole accounting period, 
and if the capital has been decreased for part only of the accounting period, for that 
part of the accounting period. 

(3) For the purpo. es of this section, capital shall be taken to be increased or 
the case may be — 



171 


CEYLON EXCESS PROFITS DUTY (No. 38) 1941. 

(«) where the pre-war standard of profits is a qroflts standard, if the capital 
exceeds or is less than th*‘ average amount of capital employed during 
the pre-war trade years or year by reference to which the profits stan- 
dard has been arrived at; 

(b) where the pre-war standard of profits is a percentage standard, if the ca- 

pital exceeds or is less than the capital on which the percentage stand- 
ard has been calculated ; and 

(c) where the pre-war standard of profits is determined in accordance with 

the Proviso to Section 6 (.‘1) or under section (> (5), if the capital exceeds 
or is less than the amount on which the percentage standard would have 
been calcul ated under section 0 (4), if the percentage standard bad been 
adopted. 

f(3A) The preceding provisions of this section shall not apply in anv case where 
the pre-war standard of profits is determined in accordance with section 6 (1A). 

(4) Capital shall not bo deemed to hr incre t^ed or reduced during an accounting 
period or pre-war trade year by reason of any profits made or loss incurred during 
that period or pre-war trad 1 year. 

Essessment of excess profits duty. Cap 188 

12.-0) The provisions of Chapter X. of the Income Tax Ordinance shall ap- 
ply , as far as may be, to tin* assessment of excess profits duly under this Ordinance 
and additional as-ussm* nt of such duty. 

♦Provided, however, that foi the purpose of such application, section 65 of that 
Ordinance shall hive effect as if — 

(i) for the words “Where it appears to an Assessor”, 

there were substituted the words “Whore an Assessor discovers”, and 

(ii) for the words “within the year of assessment or within three years after 
the expiration thereof”, there were substituted the words “at any time 
before the 31 day of December, one thousand nine hundred and forty- 
eight,” 

(2) The duty may be, assessed on any porson for the time being owning on car- 
rying on a business, or, where a business has ceased, on the person who owned or car- 
ried on the business immediately before the timo at which the business oeased ; and 
where there has been a change of ownership of the business, the Commissioner may, 
if he thinks fit, take the accounting period as the period ending on the date on which 
the ownership has so changed and assess the duty on the person who owned or oar- 
ried on the business immediately prior to the change : 

Provided that where there has been a change of ownership of a business, nothing 
in this sub-section or in section 15 shall authorise a repayment of or set off against 
duty paid or payable by any person in respect of any busin >ss by reference to the 
profits or losses of that business for a period during which it> was owned or carried on 
by another person. 

(3) An Assessor may, for the purposes of this Ordinance, require any person 
engaged in any business to whioh this Ordinance applies or who was so engaged 
during any accounting period or pre-war trade year, to furnish him, within one 
month after the requirement for the return is made, with returns of the profits of the{ 
business during the accounting period or pre-war trade years and such other parti- 
culars in connexion with the business as the Assessor may requiie. 

t(8ec. 8, 39 of 1944.) 

♦(See. 9, 39 of 1944.) 

t(Seo.M» of 1942.) 
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(4) It shall be duty of every person assessable to excess profits duty under 
this Ordinance in reBpect of any accounting period to give notice to the Commis- 
sioner that he U so assessable within six months of the end of such accounting 
period ; and it shall bo the duty of the liquidator of every company which is assess- 
able to excess profits duty and in respect of which winding-up proceedings are 
pending on the date on which the draft of this Ordinance is first published in the 
Gazette or are commenced after that date to give notice to the Commissioner of the 
fact that the company is so assessable 

(5) Subject to the preceding provisions of this section, the provisions of seo- 
tion 23 (3), 27, 34, 54, 56, 59, 61, 62, and 63 and of Chapter XV of the Incomo Tax 
Ordinance shall, as far as may be. be applicable for the purposes of this Ordinance 
and shall be construed and have effect as if they formed part of the Ordinance, 

(6) Any person who fails to give notice or to furnish a true and correct 
return in accordance with the prece ding provisions of this seotion or to comply 
with any requirement of on Assessor under such provisions, shall be guilty of an 
offence and shall, on conviction after summary trial before a Magistrate, be liable 
to a fine not exceeding five hundred rupees and to further fine not exceeding one 
hundred rupees a day for every day during which the offence continues after 
conviction, 

(7) The Commissioner may compound anp offence under the preoeding sub- 
section either before or after the institution of proceedings against any person for 
such offence; and where any such offence is so compounded no further orooeedings 
shall be instituted or maintained in respect of such offence; 

Provided that where proceedings have been instituted in any court in reipect 
of any such offence that offence shall not be compoundable after the judgment of 
the court has been pronounced. 

Appeal against assessment. 

13 . An appeal shall lie against any assessment of excess profits duty under thi* 
Ordinance, and the provisions of Chapter XI of the Income Tax Ordinance shall, as 
far as may be, bo applicable to appeals against the assessment of exoeee 
profits duty ; and all the provisions of that Chapter (including section 75) shall have 
effect as though formed part of this Ordinance : 

Provided that nothing in the preceding provisions of this section shall affect or 
be deemed or construed to affect the finality of any decision of the Financial Secre- 
tary under paiagraph (/) of section 4 (1) of this Ordinance. 

Payment and recovery of excess profits duty. Cay, 188 

14 . (I) The provisions of sub-sections (1), (2), (3), (4), and (5) of section 76 
and of Chapter XIII. of the Income Tax Ordiuonce shall be applicable, as far as may 
be, to the payment and recovery of excess profits duty, with the exception that the 
bum or sums which may be added to any duty in default shall not exceed ten per 
centum of the amount of such duty : 

Provided that the Commissioner may in ai y ease, if he thinks fit, allow the 
duty to be paid in instalments with such addition in respect of interest as he may 
determine, so, however, that the last of such instalments shall be payable not later 
than twelve months from the end of the accounting period in respect of which duty 
is payable. 

(2) Where a company which is assessable to excess profits duty is wound up 
after the date on which the draft of this Ordinance is first published in the Gazette 
it shall be the duty of the liquidator of the company to set aside such sum out of the 
assets of the company as appears to the Commissioner to be sufficient to provide 
for any buch excess profits duty as may become payable in respect of the business of 
that oompany. 

(3) Where any liquidator fails to comply with the requirements of the prece* 
ding sub-section, the exoess profits duty payable in respect of the business of the 
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company of whioli he is liquidator shall become a/lebt due by him personally to the 
Crown and may be recovered by any means provided by this Ordinance for the 
reoorery of excess profits duty. 

(4) The provisions of section 33 of the Income Tax Ordinance shall be appli- 
cable and shall have effect as though they formed part of this Ordinance. 

♦(5) In any case where the Commissioner is satisfied, upon application made 
to him by any person from whom payment is due of any amount as exoess profits 
duty in respect of the profits arising from any business in the first accounting period 
for which suoh duty is payable by that person — 

(a) that the moneys in the possession of that person are insufficient, having 

regard to all the circumstances of the ease, to enable that person to pay 
such amount on the date on which payment thereof is due ; and 

(b) that that person has delivered any plumbago or agricultural produoe to 
any officer or person authorised by the Government of the United King- 
dom or of Ceylon to purchase plumbago or such agricultural produoe for 
or on behalf of any such Government in accordance with any purchasing 
scheme approved by such Government for the purpose, or has in his pos- 
session any plumbago or agricultural produce which he has offered for 
immediate deliveiy to any officer or person ho authorised ; and 

(c) that payment has not been made of the purchase price of such plumbage 

or agricultural produce, 

the Commissioner may direct that the amouut so payable as excess profits 
duty, or such part of that amount as in his opinion represents the sums 
which will be ultimately payable as the purchase price of such plnmbago or 
agricultural pioduce, as the case may be, shall not be deemed to be in de- 
fault untill payment is made of the purchase price of such plumbago or agri- 
cultural produce : 

Provided, however, that the Commissioner may, by notice in writing, revoke 
with effect from a date specified in the notice, any directions issued by him under 
this sub-section in any case where any person has offered any plumbago or agricul- 
tural produce for immediate delivery as hereinbefore provided, if the Commissioner is 
satisfied that that person has disposed of such plumbago or agricultural produce 
otherwise than in pursuance of such offer or will for any other reason be unable to 
deliver such plumbago or agricultural produoe in pursuance of such offer. 

*(6) As a condition precedent to the issue in any case of any directions under 
sub seotion (5), the Commissioner may require the person by whom the excess profits 
duty is payable to authorise and request the officer or person to whom the plumbago 
or agricultural produce has been or is to be delivered to pay to the Commissioner the 
purchase price for such plumbago or agricultural produoe, or to pay to the Commis- 
sioner out of such purchase price an amount equivalent to the amount due as excess 
profits duty from the vendor of such plumbago or agricultural produce. 

*(7) The provisions of [sub-sections (5) and (6) of this seotion shall have effect 
notwithstanding anything in section 76 of the Income Tax Ordinance. 

Refund and set off of excess profits duty- 

IS. (1) Where a person proves that in any accounting period ending after the 
first day of January, nineteen hundred and forty-one, the profits from a business 
carried on by him have not reached the point which involves liability to excess profits 
duty, or that a loss has been sustained in suoh business, he shall be entitled to re- 
payment of suoh amount paid by him as excess profits duty in respet of that business 
for any previous accounting period during which that business was carried on by 
him or to set off against any excess profits duty payable by him in respect of that 


*(8eo. 7# 19 of 1948), 
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business for any succeeding accounting period suoh an amount as will make the total 
amount of excess profits duty paid by him in respect of that business during the 
whole period for which such duty is payable by him accord with the profits or lossess 
of that business during that whole period, 

♦Where relief in respect of additional export duties has been granted or is due 
in any case by reason of the provisions of Section 1(5- A, account shall be taken of 
the amount of such relief in the determination, for the purposes of this section, of 
the total amount of excess profits duty paid in respect of the business during the 
whole period for which such duty is payable. 

f(*2) If in the ca^ of any business of an agricultural undertaking or any business 
of mining plumbago, no exces s profits duty is actually paid or becomes payable in 
respect of an accounting period, by reason — 

(a) that the profit fiom the business have not reached the point which 
involves liability to excess profits duty, or. 

(b) that a loss has been sustained in the business, or 

(c) that the amount which may be deducted from the excess profits duty 

under section 16* A exceeds the amount of the excess profits duty charge- 
able in that ca^e, 

then, for the purpose of determining whether any repayment or set-off 
should be made or allowed under sub-section (1), the owner of the business 
shall be entitled to elect that the profits or loss for that accounting period 
shall be computed without making tin* addition authorised by paragraph (m) 
or paragraph (ft), as the case may be, of section 4 (1); and where the owner 
so elects, the profits or loss so computed shall be deemed to be the profits or 
loss of that business for that accounting period for all the other purposes of 
this Ordinance. 

Relief in respect of Empire Excess Profits Tax. 

16 . (1) If any profits in respect of which excess profits duty is payable under 

this Ordinance are profits in respect of which excess profits tax is payable under the 
law in force in the United Kingdom, or would be no payable if there were no national 
defence contribution in the United Kingdom, or are profitB in respect of which excess 
profits tax is payable under the law in force in any part of His Majesty's dominions 
outside the United Kingdom other than Ceylon, the Governor may make arrange- 
ments with the Government of the United Kingdom or of that other part of His 
Majesty's dominions, as the case may be, providing for the giving of rt lief from 
double taxation iu respect of such profits in accordance with the following 
principle: — 

(i) that there shall be computed the amount of excess profits tax or duty 

which would be payable in each te rritory if excess profits tax or duty in 
the other territory and, where the arrangement is made with the Govern- 
ment of the United Kingdom, national defence contribution in the 
United Kingdom, were disregarded except in computing capital; 

(ii) that such amount of relief from tax or duty shall be given in each 

territory as bears to the km r of the two amounts so computed the 
same proportion as the amount so computed for that territory bears to 
the sum of the two amounts so computed; and 

(iii) that where tho amount so computed for either territory is found to have 
been incorrect (whether by reason of a subsequent deficiency of profitB 
or for any other reason( the amount so computed shall be recalculated 
and the relief in both territories varied accordingly. 


•(Sec. 8, 39 of 1942). 
t(Sec. 10*. 39 of 1944), 
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(2) Where any Buch arrangements are made and the Commissioner is satisfied 
that any case is one which falls within the arrangements, he shall make such adjust- 
ment of the excess profits duty payable in Ceylon as may be necessary to give 
effect to the arrangements, and allow any necessary relief accardingly by repayment 
or otherwise. 

t(3) Where it appears to the Commissioner that any relief provided for by any 
such arrangements falls to be recalculated (whether by reason of a subsequent 
deficiency of profits or otherwise), any adjustment made under 'sub-section (2) shall 
be varied accordingly and any necessary further relief given by repapment or other- 
wise; and, where the effect of the recalculation is to show that too much relief has 
been given, any necessary additional assessments shall be made. 

(4) The obligation as to secrecy imposed by section 4 of the Income Tax 
Ordinance shall not prevent the Commissioner or any officer authorised by him from 
disclosing to any authorised officer of a Government with which arrangements have 
been made under this section such fact as may be necessary to enable effect to given 
to the arrangements. 

(o) This section shall apply in relation to — 

(а) any Briti h Prot^corate or protected state; and 

(б) any territory in respect of which a mandate on behalf of the League of 
Nations has been accepted by His Majesty and is being exercised by 
His Majesty’s Government in the United Kingdom or the Government of 
any Dominion 

as it is applies to a part of His Majesty's dominions outside the United Kingdom. • 

Relief in respect of additional export duties on tea. lubber and plumbago. 

16 A. — ( 1) In any ease where excess profits duty is pay ible in respect of the 
profits arising in any accounting pm md from the business of an agricultural under- 
taking for the production of tea or rubber, and the additional oxpoit duty on tea or 
rubber, as t he case mav be, which is referred to in paragraph (rn) ot section 4 (1) is 
♦m foico any time dming that accounting period, there shall be deducted, from the 
amount which his been paid or i ; payable as excess profits duty in the respect of the 
profits arising from that buiuess, a sum equal to the sum whied under the aforesaid 
paragraph (m) is added in respect o‘ that acc mnting period to the nett proceeds of 
the sale of the tea or rubber prod need in the course of that business, and a repayment 
or set off shall be made* accordingly from or against the amount so paid or payable 
as excess profits duty. 

(2) In any ease where excess profits duty is payable in respect of the profits 
arising in any accounting period from any business of mining plumbago, and the 
export duty on plumbago which is referred to in paragraph (n) of section 4 (l) is in 
torec at and time during that accounting period, there shall be deducted, from the 
amount which has been paid or is payable as excess profits duty in iespect of the 
profits of that business, a sum equal to the sum which under the aforesaid paragraph 
(n) is added in respe ct of that accounting period to the nett proceeds of the sale 
of plumbago obtained in the oourse of that business, and a repayment or set-off shall 
be made accordingly from or against the amount so paid or payable as excess profits 
duty. 

(3) For the purposes of section 16. the amount of excess profits duty paid or 
payable in any case to which sub-section (1) or sub-section (2) applies shall be 
deemed to be the amount which would have been paid or payable if provision for 
relief had not been made by sub-section (1) or sub section (2), as the case may be. 


t(Seo. 5, 6 of 1042J, 
*(8eo, 9, 39 of 1942) 
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*(4) Where the amount which, may be deducted under sub-section (1) or sub-sec* 
tion (2) from the excess profits duty in respeot of any accounting period exceeds the 
amount of the excess profits duty chargeable in respeot of that period, the amount 
of that excess shall not be set off against the excess profits duty payable in respect 
of any other accounting period. 

Deduct! on of excess profits duty for income tax purposes. 

17. (1) Where any person has paid exoess profits duty under this Ordinance 
for any accounting period in respeot of a business the profits of which are ohareable 
to Ceylon income tax, the amount as paid shall be allowed as a deduction, for the 
purposes of income tax, in computing the profits or income of that business for that 
accounting period. 

For the purpose of allowing any such deduction, any assessment made under 
the Income Tax Ordinance may, notwithstanding the provisions of section 75 of 
that Ordinance be amended accordingly, and any tax found to have been paid in 
excess as a result of such amended assessment shall be refunded, notwithstanding that 
the claim for such refund may be made after the expiry of the period of three years 
prescribed in section 84 of that Ordinance. 

(2) Notwithstanding anything in sub-section (1), where any repayment is made 
of eveess profits duty paid iD roepeet of any business for any accounting period, the 
amount of such repayment shad, for the purposes of income tax, be treated as profit 
of that business for that accounting p riod ; and, in respect of such profit, an assess- 
ment or an additional assessment may be made under section «:> of the Income Tax 
Ordinance notwithstanding the expiration of the period of three years referred to in 
that section of that Ordinance. 

Application of administrative and other provisions of the Income Tax Ordinance. 

18. The provisions of sections 3 and 4 of the Income Tax Ordinance (which 
iclate to administration and official secrecy, respectively) shall be applicable, as far 
as maybe, for the purposes of this Ordinance and shall have effect as though they 
formed part of this Ordinance. 

Rule for the purposes of this Ordinance Cap 188 

18A. (1) The Board of Inoome Tax con-tituted under the Income Tax Ordi- 
nance may make rules, consistent with the Ordinance, for the ascertainment and 
determination of any class of profits or income and generally for carrying out the 
provisions of this Ordinance. 

(2) The matters in relation to w'hieh the Board of Income Tax is authorised 
to make rules under sub-section (1) shall be deemed to be added to the matters 
referred to in sub sections (1), ( ?) and (3) section 90 of the Income Tax Ordinance, 
and the provisions of sub sections (4), (5) and ((>) of that section shall apply 
accordingly in the case of any rules made under the powers conferred by sub-section 
(1) of this section in like manner as they apply in the case of rules mada by the 
Board under the aforesaid section 90. 

Interpretation. 

19. — (1) Subject as herainafter provided, the provisions of section 2 of the 
Income-tax Ordinance shall be applicable to the interpretation of this Ordinance and 
shall have effret as though they formed part Ordinenee : 

Provided that— 

(a) the definition of “body of persons’* shall be read as though there were 
inserted immediately after the word “includes’* in that definition, the 
words “any partnership,** and as though the words “or a partnership** 

*(Seo 11 39 o; 1944.) 
t(8, 10, 39 ; 1942.) 
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at the end of that definition were omitted; 

(6) the definition of “business” shall be read as though there were msreted 
therein immediately after the word ‘‘includes’* the words “any trade 
and any”. 

(2) Subject to the provisions of sub-section (I), in this Ordinance, unless tho 
•ontext otherwise requires— 

“excess profits duty” means the excess profits duty imposed and levided 
under this Ordinance; 

“last pre-war trade year”, in relation to any business, means the year end- 
ing on the date between August 31, 1938, and September 1, 1939, to 
which the accounts of the business were last made up or, where accounts 
have not been made up for any period ending on any date between 
Agust 31, 1938, and September 1, 1^39, the year ending on August 31 f 
1939, and “the three last per- war trade years” shall be construed 
aooordingly, 

(3) Where any provision of the Income Tax Ordinance is made applicable for 
the purposes of this Ordinance, that provision shall be read and construed and shall 
have effect as though any reference therein to tax or inoome tax were a reference to 
•xoess profits duty and as though any reference therein to the Inoome Tax Ordinance 
included a reference to this Oidinance so far as such inclusion is neeessary for the 
purposes of such application: 

Provided that the preceding provisions of this sub-seoiion shall be subject to 
any special provision or exception contained in this Ordinance in regard to the 
spplicablity of the Income Tax Ordinance. 



♦THE EXCESS PROFITS DUTY ORDINANCE. 

Notification . 

It is hereby notified that the Qjvernjr hn, unlir section 16 of the Excess 
Profits Duty Ordinance, 38 of 1941, made with the Central Government of India the 
arrangements, specified in the form of rules in the Schedule hereto, for the purpose 
of providing relief from double taxation in respect of profits for which excess profits 
duty is payable in Ceylon under that Ordinance and excess profits tax is payable in 
Dritish India under the Excess Profits Tax Act, 1940. 

By His Excellency's oommand, 

C. E. JONES, 

Financial Secretory's Office, Acting Financial Secretary. 

Colombo, November 27, 1942. 

SCHEDULE. 

Rules. 

1. These rules may be cited as the Excess Profits Double Taxtion (Ceylon 
and India) Rules. 

2. In these rules the expression: — 

(i) “excess profits tax", 

(a) so far as Ceylon is concerned means any excess profits duty payable in 

accordance with the law in force in Ceylon ; 

(b) so far as British India is concerned means any excess profits tax payabto 

in accordance with the provisions of the Excess Profits Tax Act, 1940. 

(ii) “chargeable accounting period" — 

(а) with reference to Ceylon, means any accounting period, specified in 
section 2 of the Excess Profits Duty Ordinance, No. 38 of 1941, in 
respect of which the excess profits tax is chargeable; and 

(б) has in British India the same meaning as in section 2 of the Excess 

Profits Tax Act, 1940. 

3. Any reference in these rules to the lower of two amounts shall, where the 
amounts are equal, be construed as a reference to either of those amounts. 

4. These rules shall have effeot in respect of Ceylon excess profits tax charged 
for any chargeable accounting period in respect of which under the law in force in 
British India relief is to be given in respect of the payment of Ceylon excess 
profits tax. 

5. If the person carrying on a business in any chargeable accounting period 
proves to the satisfaction of the Assessor that he has paid in respect of any profits 
of the business in that period, Ceylon excess profits tax and that he has also paid, 
in respeot of those profits, Indian excess profits tax: — 

(i) there shall be computed the amount of excess profits tax whioh would 

be payable in Ceylon and British India respectively, if excess profits 
tax in the other country were disregard ed exoept in computing capital; 

(ii) the amount of relief to be given in Ceylon shall bear to the lower of the 

two amounts so computed the same proportion as the amount so 
computed for Ceylon bears to the sum of the two amounts so computed; 

(iii) if the amount so oomputed either for Ceylon or for British India ia 

found to have been inoorreot (whether by reason of a subsequent defi- 
ciency of profits or for any other reason), the amount so computed shall 
be recalculated and the relief in Ceylon revised accordingly. 

+E*traet from the “Ceylon Government Gaxette Extraordinary** No. 9044 of December 1, IMS* 
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6. Where the chargeable accounting periods differ ia Ceylon and British 
Indian the tax chargeable for such periods shall be apportioned on a time basis to 
oo-terminous periods a 9 herein afher defined, and relief shall be allowed under these 
rules for those periods. 

For this purposes, except so far as the Government of Ceylon and the Govern- 
ment of India otherwise agree: — 

(а) the first of the oo-termfnous periods shall commenoe on the first day on 
which double taxation commenced, and each succeeding oo-terminous period shall 
commenoe at the expiration of the period immediately preceding; and 

(б) each of such co-terminious periods shall end at the end of the chargeable 

accounting periods within which it commences, and, if the chargeable 
accounting periods differ for the purposes of the excess profits tax of 
the two countries, then at the end of that one of the chargeable accoun- 
ting periods that ends first. 

7. For the purposes of those rules the liability to excess profits tax of a princi- 
pal company of a group of interconnected companies shall be taken to be the liability 
of that company in respect of its own business only. 

Where, however, excess profits tax payable in respect of the business carried on 
by a subsidiaiy company is assessed on the principal company, relief Bhall be allowed 
to the subsidiary company as if the excess profits tax liability attributable to the busi- 
ness of the subsidiary company were separately assessed upon that oompany. 

8. Every application for a refund of excess profits tax under these rules shall 
be made to the Assessor, Income Tax Office, Colombo. 

♦THE EXCESS PROFirS DUTY ORDINANCE 

OR D Eli made by the Governor under section 4 A (5) of the Excess Profits Daly 
Ordinance, No. 39 of 1912. 

By His Excellency’s command, 
Financial Secretary’s Office, C.H. COLLINS, 

Colombo, April 6, 1943. Acting Financial Secretary. 

Order. 

The following Bhall be the circumstances in which and the terms and conditions 
subject to which, relief may be granted in respect of the intensive production of rub- 
ber in any place outside Ceylon in cases where excess profits duty is payable, under 
the Excess Profits Duty Ordinance, No. 39 of 1942, on the profits arising from the 
production of such rubber : — 

(1) In each case the Commissioner of Income Tax must be satisfied that the 
rubber industry in the place where such rubber was produced was sub- 
ject at the time of the production of that rubber to a law which is 
substantially the same as the Rubber Control Ordinance, No. fi3 of 
1938. 

(2) The amount to bo deducted in each case by way of relief in determin- 

ing the profits arising from the production of such rubber shall be ascer- 
tained, as far as possible, in the maimer provided by section 4A of the 
Exoeas Profits Duty Ordinance; and in the application of that section 
to any such case the expressions ‘ estate’*, -years of control and “stan- 
dard production” shall have such meanings as the Commissioner of 
of Income Tax may determine having due regard to such law, correspond- 
ing to the Rubber Control Ordinance aforesaid, as may have been in 
force at that place at the time of production of suoh rubber. 

"Extract from the “Ceylon Government Gaaette” No. 9108 of April 9, 1941. 
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of busings person entitled to relief, under Section 38 (3), Finance 

Act. of 1915 . , 36 

Scope of Section 31, Finance Act of 1915 . . 67,69 

of Si ction 31 (6), Finance Act, 1915 . . 6 

of Section 51, Finance Act, 1916 . # 3 

of Section 39, Finance Act, 1915 .. 110 

of Section 35, Finance Act 1915 . . 39,40,41 

of Section 38 (3), Finance Act, 1915 . , 47 
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of Section 31 (0) and 31 (7) Finance Act, 1Q15 •• 

r.f Section 31 <2) Finance Act 1915, ns to non residents 

of Section 19, Excess Profits Duty Aot, 1919 

Separate business, see pages 

Set-off principle of, inapp icable to Exce c s Profits Duty 
Shales held in companies deductible in computing 

‘Shop* rights’ purchases, income from, assessable to Excess Profits 
Dutv 

rights”, meaning of 

Special circumstance justifying coudon ng delay in submitting statms*t 
of case, instance of *-« 

* Commissioners, power of, r. a to enhancement of assessment on appeal •• 

Specific Relief Act, Sanction 45, applicability, English and Indian Law *-• 

Standard pre war. computption of 

pr< fit find ?; rtentage point of, appeal lies • • 

pre-war, comnutation of 

* pf Charge of Exv* f*s Profits Duty 

Stating the case, duty of rests with thp Court 

S aterm nt of ca^e, del y in tiling within time, may be condoned in special 
ci’cumatanccs 

of ease, bandir g ov< r of, to Inspector of Taxes (really one of the 

lit ’gants) highly deprecated 

Steamship company' holding certain treasury bills, carrying on trade or 
business 

Statutory percentage the basis of assessment when no prewar trade year 
Stock in hand undelivered goods under forward contracts is not 
— in-tnide, volution of, for purpo e of repayment of Excess Profits Duty 

in trade, date of sal , for computation of Excess Profits Duty 

in trade valuation of correct method oo^t price or market value .« 

Subsidiary company not entit ed to de duction of Excess Profits Duty 
paid by the pr.nciple company 

Sums paid by a steamship company to a Mutal Insurance Associantion 
in response to cafis, if payments made for pui poses ot trade 

ref eivt d fr >m under -writers for lo*s, nature of receipts, period of 

accounting 

Syndicate can c«*r ry trade or bu-umss 
Taxing Statute interpretation of 
Territorial jurisdiction law as to 
Trade what is 

Trade or business, letting of ship on hire to Admiralty is 

( r business, canning on of, by a company holding investments 

or bus. ness, carrying on of 

excreted in England, object of Legislature 

or buMinss, old company’s income from royalty for working 

exeicise of, by non-resident in Unit* d Kingdom 

ext reise of, facts constituting 
Trading expense costs of assignment of bond, is not 
Treasury Bills exclusion of, f? orn capital employed in business 

Bills, investments in whether capita), question one of fact 

"Turning over mills*, what is 
Valuation of sti ok-in trade for purposes of repayment Excess Profits 

Duty, method of 43,44,45,46,47 

Voluntary Disposition meaning of •• 47 

War Loan holdings, investments of •* 11,12 

holdings, deduction of fiom capital < mployed in business .. 11 

exclusion of, form capital employed in business 12 
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THE END 









